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CHAP.  XXVII. 


Of  RBPiiicATioNS,  and  subsequent  Pleadings. 

Tl^HEN  the  defendaDt  has  put  iu  hU  plea,  he  may  rule  the  plaintiff 
to  reply%  by  obtaining  a  rule  from  the  master,  in  the  King^s 
Bench,  on  the  back  of  the  plea ;  which  is  entered  with  the  clerk  of 
the  rales,  and  a  copy  served  on  the  plaintiff's  attorney :  In  the 
Common  Pleas,  the  rule  to  reply  is  given  on  a  prwcipe^  with  the 
secondaries ;  and  in  that  court,  the  defendant  in  ejeetment  may  gif  e 
a  rule  to  reply,  and  non  pros  the  plaintiff  for  want  of  a  replication, 
but  can  have  no  costsK  This  rule,  the  entry  of  which  is  subject  to 
the  stamp  duty  of  half  a  crown%  may  be  given  at  any  time  in  term, 
or  within  tixteen  days  after,  in  the  King's  Bench**  or  Exchequer* ; 
and  in  the  Common  Pleas,  when  time  to  plead  has  been  obtained,  if 
the  defendant  plead,  and  give  &  rule  to  reply,  before  the  expiration  of 
that  time,  the  rule  to  reply  will  be  of  no  avail,  unless  he  give  notice 
of  his  plea^  If  the  rule  be  not  given  till  your  terms  have  elapsed  after 
plea  pleaded,  the  plaintiff  must  have  a  term's  notice*  of  the  defen- 
dant's intention  to  give  it,  unless  the  cause  hath  been  stayed  by  in- 
junction or  privilege^ ;  which  notice  must  be  given  before  the  essoia 
day  of  the  term* ;  and  it  is  usual  to  give  the  rule  on  the  day  after 
the  term  is  expired^.  The  rule  to  reply  expires  in  four  days  exclu- 
sive after  service,  in  the  King's  Bench  ;  and  Sunday  or  any  holiday 
on  which  the  court  does  not  sit,  or  the  office  is  not  open,  if  it  be  not 


»  Append.  Chap.  XXVII.  (  1.  «  R.  H.  16  Geo.  III.  in  Scac.  Mao.  Ex. 

^  2  Btac.  Rep.  763.  Append.  220. 

•  Anie,  487.  '  1  New  Rep.  C.  P.  273. 

'Imp.  R.  B.  345.    And  the  practice  is  v  Append. Cbap.  XXVII.  $  3. 

the  same  in  the  CommoD  Pleaf ,  except  that  ^  R.  T.  5  ^  6  Geo.  IL  (hJ.fLB, 

after  Easier  term,  the  rule  matt  be  given  in  *  2  Str.  1 164. 

/a  daya.  Imp.  C  P.  343.  k  imp.  ^  b.  345. 
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the  last,  is  to  be  accounted  a  day  within  the  rule*.  If  the  plaintiff  do 
Dot  reply  within  the  time  limited,  or  obtain  an  order  for  further  time, 
which  may  be  obtained  on  a  judge's  summons,  in  like  manner  as  an 
order  for  further  time  to  plead,  the  defendant  may  sign  a  judgment 
of  non  pro9^ ;  and  it  is  not  necessary  for  him,  in  the  King's  Bench, 
io  demand  a  replication,  the  service  of  the  copy  of  the  rule  being 
-deemed  in  that  court  a  demand  of  itself^ :  but  in  the  Common  Pleas, 
a  replication  must  be  demanded  in  writing,  by  the  defendant's  attor- 
ney*^ ;  after  which,  if  a  replication  be  not  delivered,  or  filed  at  the 
prothenotaries  office,  in  due  time,  he  may  sign  a  judgment  of  wm 
pros*.  This  is  a  final  judgment,  and  signed  on  a  ten  shilling 
stamp';  on  which  the  defendant  may  tax  his  costs,  and  take  oat  exe- 
tion*. 

Within  the  time  limited  by  the  rule  to  reply,  or  order  for  farther 
.time,  the  plaintiff  either  moves  the  court  to  set  aside  the  plea,  if  un- 
founded ;  or  admitting  it  to  be  well  founded,  in  point  of  fact  as  well 
as  law,  he  discontinues  his  action^,  enters  a  ttoUe  prosequi^  stet 
processus^  or  cassetur  biUa  vel  brev^,  or,  in  an  action  against  an 
executor  or  administrator,  takes  judgment  of  assets  in/uturo^^  &c. ; 
or  admitting  the  fact,  he  denies  the  law  by  a  demurrer ;  or  admitting 
the  law,  he  denies  the  fact,  or  confesses  and  avoids  it,  or  concludes 
the  defendant  by  matter  of  estoppel.  • 

If  the  defendant  plead  in  abatement  after  a  general  imparlance, 
t^r  to  the  jurisdiction  of  the  court  after  a  special  imparlance,  the 
plaintiff,  we  have  seen^,  may  sign  judgment,  or  apply  to  the  court  by 
motion  to  set  aside  the  plea.  We  have  also  seen,  that  when  it  is 
doubtful  whether  the  plea  he  issuable,  tlie  Better  way  in  term  time,  is 
to  move  the  court  to  set  it  aside"" :  And  in  general,  if  it  be  not  clear 
that  a  bad  plea  may  be  considered  as  a  nullity,  the  safest  coarse  is 
not  to  sign  judgment,  but  to  take  issue  thereon,  demur,  or  move  the 


•  R.  T.  1  G«o.  II.  (a).  K.  B.  f  Append.  Chap.  XXVII.  |  8,  9. 

*  Append.  Cbap.  XXVII.  §  4,  5..  *  /J.  §  M),  11,  12. 

•  Imp.  K.  B-  344.  «  Id.  Chap.  XXV.  %  4. 

*  Append-  Chap.  XXVII.  §  8.  k  /rf.  Chap,  XXI.  $  10,  &c.  91,  &e.«a4 
«  Imp.  K.  B.  564.  lap.  C.  P.  343.               lee  Cbitty  on  Pleading,  1  V.  p.  548. 

'  55  Geo.  m.  £.  184.  <SM0i  Part  U.  |  >  AnU,  47S.  489, 90.  689. 

«^  »i|j|lr»485,|b 


Digitized  by  CjOOQ IC 


OV  SETTING  ASIDE  PI.EA9.  705 

oaiirt  to  set  it  aside*.  Where  the  defendant  pleads  a  releaaei 
fraadulendy  obtained  from  the  nominal  plaiotiff,  to  the  prejudice  of 
the  party  really  interested,  and  for  whose  benefit  the  action  ia 
brought,  or  from  one  of  several  plaintiflTs  to  the  prejudice  of  the  rest, 
the  coart  on  motion  will  set  aside  the  plea,  and  order  the  release  to  be 
delivered  op  to  be  cancelled :  Thus,  where  the  obligor  of  a  bond, 
after  notioe  of  its  being  assigned,  took  a  release  from  the  obligee,  and 
pkaded  it  to  an  action  brought  by  the  assignee,  in  the  name  of  the 
oUigeey  the  court  of  Common  Pleas  set  the  plea  aside ;  and  under 
these  circumstances,  would  not  allow  the  obligor  to  plead  payment 
of  the  bond^  So,  if  a  person  who  is  sued  by  a  landlord,  in  the  name 
of  his  tenant,  procure  a  release  from  the  nominal  plaintiff,  the  court 
will  order  the  release  to  be  delivered  up,  and  permit  the  landlord  to 
proceed*  :  And  where  a  landlord^  with  the  permission  of  his  bailifl^ 
who  had  made  a  distress  for  rent,  commenced  an  action,  in  tho 
bailiff's  name,  against  the  sheriff,  for  taking  insufficient  pledges,  and 
the  bailiff  afterwards,  without  the  landlord's  privity,  executed  a  re- 
lesse  to  the  sheriff,  who  pleaded  it  puis  darrein  continuance,  the 
court  of  Common  Pleas  set  aside  the  plea,  and  ordered  the  release 
to  be  delivered  up  to  be  cancelled*^.  So  a  plea  of  release  by  one  of 
several  plaintiflls  was  set  aside  by  the  court  of  King^s  Bench,  without 
costs,  oo  the  terms  of  indemnifying  the  plaintifb,  who  had  released 
the  action,  against  the  costs  of  it,  although  the  consent  of  such  plain* 
tUb  bad  not  been  obtained  before  action  brought ;  it  appearing  that 
00  eonsideration  had  been  given  for  the  release,  and  that  the  plaintifib 
sued  as  trustees  for  the  creditors  of  an  insolvent  person*.  But  except 
a  very  strong  case  of  fraud  be  made  out,  the  court  will  not  controul 
the  legal  power  of  a  co-plaintiff  to  release  the  action^  And  unless 
the  plea  be  set  aside,  a  judge  at  nisi  priu$  has  no  equitable  jurisdic*- 
tioo,  and  can  only  look  to  the  strict  legal  rights  of  the  parties  upon 
the  record  :  Therefore  if,  in  an  action  for  goods  sold,  the  defendant 
prove  a  receipt  in  full  signed  by  the  plaintiff,  evidence  cannot  be  ad- 
mitted, by  way  of  answer  to  this  defence,  that  the  plaintiff  had  as« 
signed  all  his  effects  for  the  benefit  of  bis  creditors,  that  the  actioa 


^AmU,  58S.  670.  faj.  1  Boi.  Ac  Pul.  448.  faj. 

^  1  Bot.  &  Pttl.  U7.  and  Me  the  ciM  of  4  ?  T»ant.  48. 

On*  and  wife  p.  l>A€tA,  T.  30  Oeo.  .III.  7  *  I  Chit.  Rep.  990. 

Darnf.  &  East,  G70.  (kj.  '  i  Taant.  481. 

«  DoQf .  407.  and  fM  7  Dvnt  ft  gaat, 
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-was  brought  by  bis  trustees  in  his  name,  that  do  money  passed  when 
the  receipt  was  given,  and  that  the  plaintiff  on  the  record  and  the 
defendant  had  colluded  together  to  defeat  the  action\ 

In  ejectmenty  the  plaintiff  is  a  mere  nominal  person,  and  trustee 
for  the  lessor ;  and  if  he  release  the  action,  or  if  an  action  be  brought 
in  his  name  for  the  mesne  profits  and  he  release  it,  the  court  will 
commit  him  for  a  contempt^.  Where  a  landlord  defrayed  the  costs 
of  defending  an  ejectment,  in  the  name  of  an  illiterate  tenant,  who 
gave  a  retraxit  of  the  plea,  and  cognomt  of  the  action,  the  court  set 
aside  the  retrcucit  and  cognovit^  and  permitted  the  lessor  to  defend 
«s  landlord"" :  And  it  has  been  determined,  that  the  lessor  of  the 
plaintiff  in  ejectment,  not  being  a  party  to  the  action,  cannot  re- 
lease it'. 

If  the  plaintiff -perceiye  that  he  cannot  maiotain  his  action,  it  is 
usual  for  him  to  take  out  a  rule  for  leave  to  discontinue.  Dhcanti' 
nwmce  in  a  civil  suit,  is  either  of  process,  or  of  pleading :  The  for- 
mer, before  judgment,  is  the  act  of  the  clerk  ;  but  after  judgment,  it 
is  the  act  of  the  court*" :  the  latter,  of  which  something  has  been 
already  said^,  is  the  act  of  the  party.  The  process,  or  proceedings  in 
a  suit,  should  be  regularly  continued  from  term  to  term,  or  from  one 
day  to  another  in  the  same  term<,  between  the  commencement  of  the 
suit  and  final  judgment ;  and  if  there  be  any  lapse  or  want  of  conti- 
nuance that  is  not  aided,  the  parties  are  out  of  court,  and  the  plaintiff 
must  begin  de  novo.  Before  declaration,  there  is,  properly  speaking, 
no  continuance** ;  though  we  have  seen*,  that  the  parties  by  consent 
might  have  obtained  a  day  before  declaration,  whioh  was  called  a 
dies  datus  prece  partitim  :  After  declaration  and  before  issue  joined, 
the  proceedings  are  continued  by  imparlance^;   after  issue  joined, 


*  1  Campb.  392.  and  see   1  Chit.  Rep.  244, 5. 
391.  innotii,  c  7  Taunt,  9.  Ante,  579. 

b  1  Salk.  260.  per  Bolt,  Ch.  J.  Bat,  as  xfn^  ^  4  Matile  &  Sel.  SCO. 

observed  by  Lawrence,  J,  in   the  case  of  «  Cart.  51.  1  Salk.  177.  1  Wils.  40.    /rf. 

Bauerman  v,  Radenius,  7  Durnf.  &  East,  670.  303.  cites  Comyns,  419. 
lofxl  Hoit  aid  not  say   that    the   release  tAnte,  687. 

would  not  defeat  the  action :    this  there-  f  1  Str.  492.  1  Wils.  40. 

fore  appears  to  be  the  most  that  a  court  of         h  Qiib.  C.  P.  40. 
law  can  do,  in  cases  of  this  kind :  and  see  1  '  Anu,  424. 

SoSi  k,  Pal.  448,  (a. J  Adams  J^ect.  177/8.         ^  Append.  Chap.  XXIX.  {  2. 4. 
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tnd  before  verdict,  by  vicecomes  non  misit  brev^ ;  and  after  Terdict 
or  demurrer,  by  curia  adviscni  vutfi".  In  the  King's  Bench,  the 
practice  is  never  to  enter  continuances  till  the  plea  roll  is  made  up^ 
though  the  declaration  be  of  four  or  five  terms  standing^ :  And  after 
plea  pleaded,  though  the  plaintiff  have  day  to  reply  for  several  terms, 
yet  no  mention  need  be  made  on  the  roll,  of  any  imparlance  or  con- 
tinuance'. After  judgment  by  default,  and  writ  of  inquiry  awarded, 
there  is  no  subsequent  continuance  between  the  parties,  in  the  Com- 
mon Pleas* ;  but  in  the  King's  Bench,  it  is  otherwise.  Continuances 
may  be  entered  at  any  time^:  And  in  a  late  case,  the  court  granted 
leave  to  enter  continuances  after  verdict,  in  order  to  arrive  at  the 
justice  of  the  case^  The  want  of  a  contiDuance  is  aided  by  the  ap- 
pearance of  tlie  *  parties^ :  And  as  a  discontinuance  can  never  be 
objected  pendente  placUo^,  so  after  judgment,  it  is  cured  by  the 
statute  of  jeofails^.  It  has  even  been  holden,  that  a  continuance  may 
be  added,  after  judgment  in  a  penal  action* ;  but  then,  there  must  be 
something  to  amend  by°*. 

A  rule  to  discontinue"  may  be  had  either  before  or  after  dedara^ 
tion'' ;  and  it  is  usually  granted  upon  payment  of  costs^  An  execu<- 
tor  or  administrator  is  liable  to  costs  upon  a  discontinuance,  where  he 
has  knowingly  brought  a  wrong  action^ ;  but  where  that  is  not  the 
case,  he  may  have  leave  to  discontinue,  without  paying  costs'* :  And 
where,  upon  setting  aside  a  verdict  for  the  plaintiff,  the  costs  are 
directed  to  abide  the  event,  and  then  the  plaintiff  discontinues  the 
action,  the  defendant  is  not  entitled  to  the  costs  of  the  trialV  The 
role  to  discontinue  is  a  side-bar  rule  ;  and  may  be  had,  as  a  matter 
of  course,  from  the  clerk  of  the  rules  in  the  King's  Bench)  at  any 


«  Append.  Chap.  XXIX.  §  42.  44.  4a.  £ast,  855. 

*  /d  4  26.  Chap.  XXXVII.  §  3.  >  2  Str.  1227.    I  Wilg.  125.  S.  C.  in  Cm. 
«  1  Salk.  179.  2  Ld.  Raym.  873.  S.  C.  Scae.  6  Durnf.  &  East,  255.  618. 

*  5  Co.  75.  2  Saand.  1.  (2).  m  1  Wil«.  303. 

*  11  Co  6.  b.  Yelv.  97,  1  Rul.  Abr.  486.  »  App^-nd,  Chap.  XXVII.  §  6.  7. 
^AaU,  183.  OR.  M.  10  Geo.  II.  (b).  K.  B. 

«  7  Durnf.  &  East,  618.  P  Comb.  299. 

*1  Wilt.  40,  6  Durnf.  &  East.  255.  h  Gas.  Pr.  C.  P.  79.  Barnes,  169.  S.  C.  3 

<Cro.  Jac.  211.  Bur.  1451.  1  Blac.  Rep.  451.  S.  C. 

*32  Heo.  VIII.  c.  30.  Cro.  EUz.  489.  »2  Str.  871.  4  Bur.  1927. 

Oo.  Jac  528.  3  Lev.  374w  6  Durnf.  &  •!  Bora,  ft  Ald.36& 
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time  before  trial  or  inquiry* :  and  leave  has  been  given  to  discontinue 
after  argument,  and  before  judgment  on  demurrer*" .  And  even  after 
a  special  verdict,  the  plaintiff  may  discontinue,  by  leave  of  the  court, 
because  that  is  not  complete  and  final ;  but  in  this  case  it  is  a  great 
favour^ :  And  it  is  never  granted  after  a  general  verdict"^,  or  writ  of 
inquiry  executed  and  returned*,  nor  after  a  peremptory  rule  for  judg- 
ment on  demurrer^  In  replevin^  the  avowant,  though  an  actor,  can- 
not have  a  rule  to  discontinue^. 

The  court  of  Common  Pleas  will  not  permit  the  demandant  in  a 
writ  of  right  to  discontinue^:  And  a  discootinuance  is  not  allowed  in 
that  court,  after  a  special  verdict,  in  order  to  adduce  fresh  proof  in 
tsontradiction  to  the  verdicts  The  plaintiff  cannot  have  leave  to  dis- 
continue, pending  a  rule  for  judgment  as  in  case  of  a  nonsuit^  :  And 
where  he  moved  to  discontinue  upon  payment  of  costs,  after  judg- 
ment given  for  him  on  demurrer,  but  not  entered  of  record,  and  a 
writ  of  error  brought,  and  bail  put  in  thereupon,  the  court  refused 
to  make  a  rule  to  discontinue,  without  payment  of  costs  on  the  writ 
of  error'.  After  notice  of  trial  given,  and  regularly  countermanded, 
the  plaintiff,  in  the  Common  Pleas,  obtained  a  rule  to  discontinue. 
Upon  payment  of  costs ;  and  it  appearing  that  after  the  notice  of  trial, 
and  before  the  countermand,  a  witness  for  the  defendant,  who  resided 
in  LandoHy  had  set  out  for  the  York  assizes,  the  question  was, 
ifrhether  the  expense  of  this  witness  could  be  allowed  the  defendant 
in  costs:  The  court  held,  that  as  the  countermand  was  regular,  the 
costs  for  this  witness  could  not  be  allowed". 

The  rule  to  discontinue  is  obtained  from  the  clerk  of  the  rules  in 
the  King^s  Bench,  or  secondaries  in  the  Common  Pleas ;  but  in  the 
latter  court,  if  it  be  after  plea  pleaded,  the  defendant's  attorney  must 


»  1  Salk.  178,  9.  i  2  Blac.  Rep.  815. 

»  3  Ler.  440.  1  Str.  76. 116.  k  Barnes,  316. 

•1  Salk.  178.  1 /if.  169. 

<  Id.  ibid.  n  Id,  307.  S§d  quart ;  for  in  a  late  case, 

*  Carih.  86.  the  expenses  of  a  witness,  under  similar  cir- 

'1  Salk.  179.  and  see  S  Sannd.  73.  (I).  cumstances,  were  allowed  by  the  protl^ 

1 1  Str.  119.  iiotaiy  :  and  tee  1  Price,  381.  JV«I,  Chap, 

k  1  New  Rep.  C  P.  64.  8  Mew  Rep.  a     XXXill. 
r.429. 
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first  consent  to  a  rale  in  the  treasury  chamber  in  term-time,  or  before 
a  judge  in  Tacation*;  or  else  there  must  be  a  rule  to  shew  cause. 
And  upon  a  rule  to  discontinue,  the  plaintiff  is  to  get  an  appointment 
from  the  master  in  the  King's  Bench,  or  prothonotaries  in  the  Com- 
mon Pleas,  to  tax  the  costs,  and  serve  a  copy  of  it  on  the  defendant's 
attorney ;  it  having  been  holden,  that  the  service  of  a  rule  to  dis- 
continue, without  an  appointment  to  tax  the  costs,  is  not  of  itself  a 
discontinuance  of  the  action''.  In  the  King's  Benc^,  the  master  will 
tax  the  costs  ex  parie^  if  the  defendant's  attorney  do  not  attend  on 
the  first  appointment*":  but  in  the  Common  Pleas,  another  copy  of 
the  rale  must  be  made,  in  case  of  non-attendance,  and  a  second  ap- 
pointment obtained  thereon,  and  served  as  before,  and  so  a  third  time ; 
and  if  he  do  not  attend  the  third  appointment,  the  prothonotaries  will 
tax  the  costs  ex  parted.  The  costs  being  taxed,  are  to  be  forthwith 
paid ;  otherwise  the  plaintiff  may  be  compelled  to  proceed  in  the 
action :  for  the  rule  being  conditional,  is  no  stay  of  proceedings ;  and 
it  has  been  hoiden,  that  for  the  non-payment  of  these  costs,  the 
phdntiff  is  not  liable  to  an  attachment*.  An  averment,  in  an  actioik 
for  a  malicious  arrest,  that  the  suit  is  wholly  ended  and  determined, 
is  proved  by  evidence  of  the  rule  to  discontinue  upon  payment  of 
costs,  and  that  the  costs  were  taxed  and  paid,  without  producing  the 
roll,  with  judgment  of  discontinuance  entered  upon  it':  But  it  seems, 
that  a  judge's  order  to  stay  proceedings  on  payment  of  costs,  and 
proof  of  such  payment,  is  not  sufficient  evidence  that  the  first  suit  is 
at  an  end*.  Where  the  rule  to  discontinue  is  obtained  by  unfair  prao« 
tioe,  the  court  will  discharge  it\ 


A  moUe  prosequi  is  an  acknowledgment  or  agreement  by  the 
{riaintiff,  that  he  will  not  further  prosecute  his  suit,  as  to  the  whole 
or  a  part  of  the  cause  of  action ;  or  where  there  are  several  de- 
fendants, against  some  or  one  of  them.' 


•  Imp.  C.  p.  727.  s.  c. 

^  6  Durnf.  &  East,  765.  r  Id.  ihid.  1  Esp.  Rep.  80. 

<  Imp.  K.  B.  743.  h  4  Bur.  2502. 

'  Imp.  a  P.  727,  8.  I  Cro.  Car.  239.  243.  2  Rol.  Abr.  100.  And 

«  7  Durnf.  5c  East,  6.  for  the  nature  and  effect  of  a  noiU  froufHt, 

<4  CMDpb.  214.  1  Stark.  A!.  iH  48.     and  ia  what  ca«ei  it  may  or  nif  »>t  be 
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On  a  plea  of  coverturey  &c.  if  the  plaintiff  cannot  answer  it,  be 
may  enter  a  tioUe  prosequi  as  to  the  whole  cause  of  action  ;  but  the 
defendant  in  such  case  is  entitled  to  costs,  under  the  8  Etiz.  c.  2. 
§  2*.  So  if  the  defendant  demur  to  one  of  several  counts^  of  a  de- 
daration,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  that  count 
which  is  demurred  to,  and  proceed  to  trial  upon  the  other  counts'";  or 
if  he  join  in  demurrer  and  obtain  judgment,  he  may  enter  a  ^loUe 
prosequi  as  to  the  issue,  and  proceed  to  a  writ  of  inquiry  on  the 
demurrer^ :  And  if  the  plaintiff  enter  a  nolle  prosequi  as  to  any 
of  the  counts  in  a  declaration,  he  is  not  entitled  to  costs  on  such 
counts**.  But  after  a  demurrer  for  mis-joinder,  the  plaintiff  cannot 
cure  it,  by  entering  a  nolle  prosequi'' :  And  if  there  be  a  demurrer 
to  a  declaration,  consisting  of  two  counts,  against  two  defendants, 
because  one  of  them  was  not  named  in  the  last  count,  the  plaintiff 
cannot  enter  a  tioUe  prosequi  on  that  count,  and  proceed  on  the 
other^ 

If  there  be  a  denmrrer  to  part,  and  an  issue  upon  other  part,  and 
the  plaintiff  prevail  on  the  demurrer,  it  was  in  one  case  holden,  that 
without  a  fioUe  prosequi  as  to  the  issue,  he  cannot  have  a  writ  of  in- 
quiry on  the  demurrer ;  because  on  the  trial  of  the  issue,  the  same 
jury  will  ascertain  the  damages  for  that  part  which  is  demurred  to^. 
But  in  a  subsequent  case'',  where  the  declaration  consisted  of  four 
counts,  to  three  of  which  there  was  a  plea  of  non  assumpsit^  and  a 
demurrer  to  the  fourth ;  and  after  judgment  on  the  demurrer,  the 
plaintiff  took  out  a  writ  of  inquiry,  and  executed  it:  this  was  moved 
to  be  set  aside,  tliere  being  no  tioUe  prosequi  on  the  roll ;  and  it  was 
insisted,  that  the  plaintiff  ought  to  take  out  a  venirej  as  well  to  try 
the  issue,  as  to  inquire  of  the  damages  upon  the  demurrer :  Sedper 
Curiam^  "  that  is  indeed  the  course,  where  the  issues  are  carried 
down  to  trial,  before  the  demurrer  is  determined,  and  in  that  case 
the  jury  give  contingent  damages  ;  but  here,  the  demurrer  being  de- 


entered,  tee  8  Co.  58.  Cro.  Jac.  21 1.  S.  C.  574. 

Bardr.  153.  1  Sannd.  207.  in  notit.  1  Ld.  *  16  East,  129.  2  Markh.  145. 

Raym.  598,  &c.  I  WiU.  90.  3  Durnf.  &  •  1  H.  Blac.  108. 

£^l  511.  '4  Durnf.  &  East,  360.  and  tee  1  Saund. 

•  3  Domf.  ac  East,  511.  285.  (5). 

fca  Salk.    456.  1   Bos.  fc  PnU  157.  6  t\  8a!k.  219.  12  Mod.  558.  S.  C. 

Tannt.  444.  8  Marsb.  144.  S.  C.  ^1  Str.  532.  8  Mod.  108.  S.  C.  and  ace 

•  i  Salk.  219.  2  Salk.  456.  1  Str.  532.  7  Darnf.  &  East*  473. 1  Saand.  1 10.  (t.) 
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tennined,  and  the  plaintiff  being  able  to  recover  all  he  goes  for  upon 
the  fourth  count,  there  is  no  reason  why  we  should  force  him  to  carry 
down  the  record  to  fi»t  prius :  and  as  to  the  want  of  a  nolle  pro- 
te^t  upon  the  roll,  he  may  supply  that,  when  he  comes  to  enter  the 
final  judgment ;  if  not,  the  defendant  will  have  the  advantage  of  it 
upon  a  writ  of  error :   The  judgment  upon  the  inquiry  roust  stand.'* 

lo  frefpoM,  or  other  action  for  a  wrong,  against  several  defendants, 
the  plaintiff  may,  at  any  time  before  final  judgment,  enter  %  nolle  pro^ 
9equi  as  to  one  defendant,  and  proceed  against  the  others* :  And  so 
in  a»9umpM^  or  other  action  upon  contract,  against  several  defendants, 
one  of  whom  pleads  bankruptcy^  or  other  matter  in  his  personal 
discharge,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  against  the  ottier  defendants'*.  So,  in  trespass  against  several 
defendants,  where  the  jury  by  mistake  have  assessed  several  damages, 
the  plaintiff  may  cure  it  by  entering  a  noUe  prosequi  as  to  one  of  the 
defendants,  and  taking  judgment  against  the  others^.  But  a  noUe 
prosequi  cannot  be  entered  as  to  one  defendant,  after  final  judgment 
against  the  others*^ :  And  it  seems  that  in  cusumpsity  or  other  action 
upon  contract,  against  several  defendants,  the  plaintiff  cannot  enter  a 
nolle  prosequi  as  to  one,  unless  it  be  for  some  matter  operating  in 
his  personal  discharge,  without  releasing  the  others*.  So  where  the 
plaintiff  declares  on  a  joint  contract  against  two  defendants,  and  one 
of  them  pleads  infancy,  the  plaintiff  cannot  enter  a  noUe  prosequi  as 
to  him,  and  proceed  against  the  other  defendant  in  that  action  ;  but 
should  commence  a  new  action  against  the  adult  defendant  only^  In 
entering  a  noUe  prosequi,  the  plaintiff  need  not  be  amerced  pro  /also 
damore ;  but  it  is  sufiicient  that  the  defendant  be  put  without  days : 
And  where,  in  assumpsit  against  two  defendants,  one  of  them 
pleaded  his  bankruptcy,  and  the  plaintiff  entered  a  noUe  prosequi  as 
to  him,  and  proceeded 'to  trial  and  obtained  a  verdict  against  the 
other,  who  pleaded  the  general  issue ;  the  court  held,  that  the  former 
defendant  was  not  entitled  to  costs'*. 


*  Bob.  70.  Cro.  Car.  239.  243.  2  Rol.  Abr.  444.  6  Taunt  179. 

100.  2  Salk.  455,  6,  7.  3  Satk.  244,  5.  1  '3  E«p.  Rep.  76.  5  Eap.  Rep.  47.  S.  P* 

Wib.  306.  and  see  3  Taunt.  307.  4  Taunt  468. 

*  1  WHs.  89.  f  1  Str.  574. 

*  n  Co.  5.  Cro.  Car.  239.  243.  Cartb.  19.  ^  Harevoood  f.  AUUhem  ^  another,  H.  5$ 
«  2  Salk.  455.  Geo.  HI.  K.  B. 

«1  Wili.  89.  and  tee  SMaule  le  Sel  23. 
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Of  a  nature  similar  to  the  nolle  prosequi^  is  the  entry  of  a  giet 
proces8U$^  by  which  the  plaintiff  agrees  that  all  further  prooeedinga 
in  the  action  shall  be  stayed.  This  entry  b  usually  made  where  the 
defendant  becomes  insolvent  pending  the  action  ;  and  the  object  of 
it  is  to  prevent  him  from  obtaining  judgment  as  in  case  of  a  nonsuit*. 

On  a  plea  in  abatement^  if  the  plaintiff  cannot  deny  the  truth  of 
the  matter  alledged,  and  it  is  sufficient  in  law  to  quash  the  bill  or  vnrit, 
be  may  enter  a  ecusetur  bUla^  vel  breve^ ;  or,  in  other  words,  pray 
that  the  bill  or  writ  may  be  quashed,  to  the  intent  that  he  may.  ex- 
hibit, or  sue  out  a  better  bill  or  writ  against  the  defendant :  And 
upon  such  entry,  the  defendant  is  not  entitled  to  costs.  For  the 
purpose  of  making  this  entry,  a  roll  should  be  obtained  of  the  term  of 
the  declanttion,  which  is  had  from  the  prothonotaries  in  the  Commoii 
Pleas,  and  the  declaration  and  plea  entered  thereon :  after  which,  the 
roll  is  taken  to  and  docketed  with  the  clerk  of  the  judgments,  in  the 
King's  Bench ;  and  the  master  having  marked  the  cassetur  btUa 
thereon,  it  is  filed  with  the  clerk  of  the  treasury"".  In  the  Common 
Pleas,  the  roll  is  docketed  and  filed  with  the  prothonotaries^. 

In  an  action  against  an  executor  or  administrator,  if  the  defen- 
dant plead  plene  administravitf  and  it  cannot  be  proved  that  be  has 
assets  in  hand,  the  plaintiff  may  confess  the  plea,  and  take  judgment 
of  assets  in  futuro ;  which  is  an  interlocutory  or  final  judgment^ 
according  to  the  nature  of  the  action  :  and  if  it  be  only  interlocutory, 
there  must  be  a  writ  of  inquiry  to  complete  it.  So,  in  an  action 
against  an  insolvent  debtor  or  fugitive,  whose  future  effects  remain 
liable  to  the  payment  of  his  debts,  the  pluntiff  may  take  judgment 
for  his  demand,  to  be  levied  of  those  effects*. 

A  replication,  denying  the  truth  of  the  plea,  is  either  in  denial 
«f  the  whole,  or  a  part  of  it ;  and  such  denial  is  either  direct  and 
immediate,  or  consequential  to,  and  preceded  by  an  inducements 
the  latter  mode  of  denial  is  called  a  traverse^. 


•  7  Taunt.  180.  «  1  Durnf.  &  East,  80. 

^Append.  Chap.  XXV.fi.  'For  the  replications  oinally  made  to 

*  Imp.  K.  B.  291.  the  pleas  in  different  actions,  see  CbiHy  ob 
d  Imp.  C.  P.  337, 8.  Ple«dii«>  1  V.  pi  651,  dbc 
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When  the  defendant's  plea  doth  consist  merely  of  matter  of  fact, 
triable  by  the  coantrt,  in  excuse  or  justification  of  the  injury  com- 
plained ofy  as  inhere  tlie  defendant,  in  trespass  and  assault,  pleads 
ion  cuMudi  deme^ie,  or  justifies  in  an  action  for  words,  there  the 
plaintiff  may  reply  generally,  that  the  defendant  committed  the  injury 
of  his  own  wrong,  and  without  any  such  cause  as  the  defendant  hath 
aDedfed ;  which  puts  the  whole  matter  of  the  plea  in  issue,  ami  is 
called  a  replication  de  injurid  sud  proprid^  (Mb^que  tali  caUid*.    But 
where  the  plea  consists  of  matter  of  record,  as  well  as  matter  of  fact, 
or  the  defendant  claims,  in  his  own  right  or  as  serrant  to  another, 
any  interest  in  tlie  land,  or  any  common  or  rent  issuing  out  of  the 
land,  or  a  way  or  passage  over  it,  there  de  injurid^  &c.  generally  is 
not  a  good  replication^ ;  but  the  plaintiff  must  either  deny  the  maltar 
of  record,  or  traverse  the  title  specially ;  or  admitting  the  matter  of 
record  or  title,  he  must  reply,  that   the  defendant  committed  the 
injury  of  his  own   wrong,  and  without  the  re$idue  of  the  cause 
alledged  by  the  defendant.     So  if  the  defendant,  without  claiming 
any  interest  in  the  land,  justify  under  an  authority  derived  tmme- 
diately  or  mediately  from   the  plaintiff,  or  by  authority  of  law, 
de  imjurid,  &c.  generally,  is  not  a  good  replication. 

Where  there  is  an   affirmative  and  n^ative,  either  in  express 
words  or  by  necessary  implication^,  or  a  complete  confession  and 
avoidance^  a  traverse  is  unnecessary  and  superfluous.     But  where 
there  are  two  affirmatives,  which  do  not .  impliedly  negative  each 
other,  or  a  confession  and  avoidance  by  argument  only,  it  is  neces- 
sary to  add  a  traverse.     A  traverse  is  a  denial  of  the  whole,  or 
most  material  point  of  the  adversary's  pleading ;  or  if  there  be  several 
.  points  equally  material,  of  one  of  them :  and  it  should  consbt  of 
some  matter  of  fact,  triable  by  the  country,  either  expressly  alledged^ 
or  necessarily  implied.    Matter  of  inducement  therefore,  or  convey- 
ance to  the  action,   a  mere  suggestion  surmise   or  supposal,  the 
time  and  place,  or  what  is  alledged  under  a  scUicetj  if  immaterial, 
is  not  allowed  to  be  traversed ;  nor  matter  of  law,  or  mere  legal 


>  OogaU^s  cate,  8  Co.  67.  dt  u^un&,  &c  and  when  allowed,  or  not 

^  Id.  Md.   Yet  where  the  title  alledged  proper  or  adTitable,  and  the  form  of  it^ 

is  only  inducement,  da  injitriA,  Ice.  gene-  Chitty  ob  Pleading*  1  V,  p.  577,  fcc 

nBy,  is  a  good  replication.    2  Saaod.  895.  •  8  Str.  1177.  1  Wili.  6. 3.  C 
(!)•  And  see  farther  as  to  the  replication  of 
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inference ;  matter  of  intention,  which  is  not  triable,  as  the  8cien9 
in  an  action  of  deceit;  raaiter  of  record,  which  is  not  triable  by  the 
country;  or  any  other  matter,  which  is  not  expressly  alledged, 
or  necessarily  implied.  But  matter  of  inducement,  &c.  is  traversable, 
if  material'^. 

Every  traverse  ouj^ht  to  have  a  proper  inducement ;  and  if  that 
be  bad,  the  traverse  is  insufficient :  But  the  inducement  to  a  traverse 
does  not  require  much  certainty  ;  though  tlie  traverse  itself  should  be 
certain,  and  neither  too  large  nor  too  narrow,  that  is,  it  should  deny 
80  much  as  is  material,  and  no  more.  The  proper  words  for  begin- 
ning a  traverse,  are  absque  hoc;  but  any  words  tantamount  are 
sufficient,  as  ei  nmi ;  And  it  ought  not  to  conclude  to  the  country 
vnless  it  comprise  the  whole  matter  of  the  plea.  There  caunot 
be  a  traverse  after  a  traverse,  where  the  first  was  apt  and  material : 
but  it  is  otherwise,  where  the  first  traverse  was  not  to  the  point 
of  the  action,  or  immaterial :  And  the  king  is  allowed  to  take  a 
traverse  after  a  traverse,  where  his  title  appears  by  office,  or  other 
matter  of  record. 

The  want  of  a  necessary  traverse,  or  a  traverse  that  is  unnecessary 
and  superfluous,  is  merely  form,  and  aided  after  verdict,  on  a  general 
demurrer,  or  by  pleading  over.  A  traverse  improperly  taken  is  also 
aided  in  like  manner ;  as  where  it  is  without  an  inducement,  or  of 
ao  immaterial  point,  or  of  one  that  is  not  the  most  material,  or  too 
large,  or  too  narrow,  or  after  a  former  traverse*". 

If  the  plaintiff  cannot  deny  the  truth  gf  the  plea,  be  may  confess 
and  avoid  it,  or  conclude  the  defendant  by  matter  of  estoppel. 
Avoidance^  we  have  seen%  is  either  by  matter  precedent,  which  is 


•  Sec  further  as  to  what  fact  may  be  tra-  1  Saiind.  23.  (5).  298.  (3).  312.  rf.  (4,  5). 

versed  or  denied,  Chitty  oo  Pleading,  1  V.  2  Saiind.  10.  (14).  206.  a,  (21,  22).  in  what 

p.  586,  &c.  manner  a  traverse  should  be  taken  j  1  Saond. 

^  For  the  above  rules  respecting  traverses,  82.  (3).  268.  ( 1 ).  269.  (2).  3  Saund.  207.  a. 

and  the  cases  which  illustrate  them,  see  (24).  295.  c.  (2).  of  a  traverse  afteratra- 

Com.  Dig.  tit.  Pleader,  (G),  &c.    And  see  verse;  1  Saund.  22.  (2).  and  when  and  how 

further  as  totraverses,  when  necessary,  and  the  want  of,  or  a  bad  vr  defective  traverae 

when  not;  1  Saund.  85.  (1).  133.  (4).  207.  isaided;  1  Saund.  14.  (2).  20.(1).  See  also 

c  (3, 4,  5).  209.  (7, 8).  2  Saund.  5.  (3).  50.  Chitty  on  Pleading,  1  V.  p.  586,  Ice. 

(3).  what  mayor  may  not  be  traversed j  ^AnU,66t, 
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cdled  an  aToidance  to  law,  or  by  matter  Mubsequent,  which  is  called 
an  aYoidance  in  fact^  And  it  is  a  rule*  with  regard  to  estoppels, 
that  they  should  be  pleaded  with  certainty  id  every  particular^ ;  and  in 
pleading  or  replying,  the  party  must  rely  upon  them*". 

In  general  we  may  observe,  that  the  qualities  or  a  replication 
are  similar  to  those  of  a  plea  :  therefore  it  should  answer  the  whole 
matter  alledged,  and  be  single,  certain,  direct  and  positive,  triable, 
and  capable  of  prooP*.  But  though  a  replication  must  not  be  double, 
yet  it  may  contain  several  distinct  answers  to  the  plea  :  Thus,  at 
common  law,  where  the  defendant  in  assumpsit  pleads  infancy,  to  a 
declaration  consisting  of  several  counts,  the  plaintiff  may  reply, 
as  to  part  of  bis  demand,  that  it  was  for  necessaries ;  to  other  part, 
that  the  defendant  was  of  full  age  at  the  time  of  the  contract ;  and 
to  other  part,  that  he  confirmed  it  after  he  came  of  age.  So  if  an 
executor  or  administrator  plead  several  judgments  outstanding,  and 
no  assets  uiira,  the  plaintiff  may  reply,  as  to  one  of  the  judgments, 
mil  tiel  record ;  and  to  another,  that  it  was  obtained  or  kept  on  foot 
by  fraud*.  And  to  a  plea  of  set  off,  consisting  of  several  demands, 
upon  judgment  or  recognizance  and  simple  contract,  the  plaintiff  in 
his  replication  may  give  several  answers ;  as,  to  the  judgment  or 
reeognizance,  nul  tiel  record^  and  to  the  simple  contract,  that  he 
was  not  Indebted,  or  the  statute  of  limitations^. 

At  common  law,  where  an  action  was  brought  on  a  bond  with  a 
penalty,  conditioned  for  the  performance  of  covenants,  the  plaintiff 
eouM  only  have  assigned  one  breach  of  the  condition,  by  which  the 
forfeitare  was  incurred  ;  for  if  he  had  assigned  several  breaches, 
the  declaration  would  have  been  bad  for  duplicity;  and  if  the  issue 
joined  on  the  breach  assigned  had  been  found  for  the  plaintiff,  he  was 
entitled  not  ofily  to  recover  the  penalty,  that  being  the  legal  debt, 
but  also  to  take  out  execution  for  the  same,  although  it  far  exceeded 


*  See  forther  m§  to  replications  in  ron-  ante,  689. 

fetuom  and  avMtmt^  Cbitty  on  Pleedinj^^  '  See  further  as  to  these  qualities,  Chitty 

J  V.  iw  599,  ace  on  Pleading,  I  V.  p.  617,  18. 

*C6.Lit.  903.0.  •  1  Saand.  337.  b,  (2.)  and  see  1  Salk. 

•  1  Smod.  Z25.  (4).  And  see  farther  as  to  998.  1  Ld.  Raym.  263.  S.  C 
1, 1  Saond.  816.  (8).  2  Saund.  418.  '  Chitty  on  Pleading,  1  V.  p.  ^51»  2. 


(1).  Chitty  on  Pleading,  1  V.  p.  575,  6. 
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the  amount  of  tlie  damages  actually  auatained ;  and  the  defendant 
could  only  have  obtained  relief  in  a  court  of  equity.    For  preyentbg 
these  inconveniences,  to  the  plaintiff  as  well  as  to  the  defendant,  it 
was  enacted  by  the  statute  8  &  0  W.  III.  o.  11.  §  8.  that  <<  in  all 
^^  actions  upon  any  bond  or  bonds,  or  on  any  penal  sum,  for  non- 
«  performance  of  any  coveuants  or  agreements,  in  any  indenture 
''  deed  or  writing  contfuned,  the  plaintiff  or  plaintiflb  may  assign  as 
«  many  breaches  as  he  or  they  shall  think  fit ;  and  the  jury,  upon  the 
'^  trial  of  such  action  or  actions,  shall  and  may  assess,  not  only  such 
«  damages  and  costs  of  suit  as  have  heretofore  been  usually  done  in 
*^  such  cases,  but  also  damages  for  such  of  the  said  breaches,  so  to 
<<  be  assigned,  as  the  plaintiff,  upon  the  trial  of  the  issues,  shaU 
«  prove  to  have  been  broken ;  and  that  the  like  judgment  shall  be 
^'  entered  on  such  verdict,  as  heretofore  hath  been  usually  done 
"  in  such  like  actions.*'    This  statute,  we  have  seen*,  is  compuiioiif 
on  the  plaintiff,  to  proceed  in  the  method  it  prescribes:  and  under 
it,  the  breaches  may  either  be  assigned  in  the  declaration,  or  in  the 
replication.     It  was  nt^t  formerly  usual  to  assign  them  in  the  declara- 
tion ;  but  this  is  now  commonly  done,  for  avoiding  the  necessity  of 
a  suggestion  after  judgment  on  demurrer,  or  by  confession,  or  iitl 
dicitf  or  after  a  plea  of  non  est  fyctum,  &c. :  And  where  they  are 
so  assigned,  the  defendant  may  deny  the  truth  of  them  in  his  plea ; 
and,  if  necessary  for  his  defence,  may  plead  several  matters.     But 
when  the  breaches  are  not  assigned  in  the  declaration,  the  usual 
course  of  pleading  is,  for  the  defendant  in  his  plea  to  set  out  the 
condition,  and  plead  performance  generally ;  upon  which  the  plain- 
tiff assigns  the  breaches  in  bis  replication^  :  And  they  are  held  to  bev 
sufficiently  assigned,  though  they  are  not  said  in  terms  to  be  accord* 
ing  to  the  form  of  the  Mtati^te'^.    After  a  plea  of  nan  ett  fadmn^^ 
or  that  the  bond  was  obtained  by  fraud*,  &c.  when  the  breaches  are 
not  assigned  in  the  declaration,  the  plaintiff,  in  the  King's  Benck^ 


*  Ante^  603, 4.  TerificatioD,  so  as  to  give  the  defendant  a» 

I*  Per  Chamkret  Just.    5  Taunt.  390.    1  opportunity  of  answering  it. 

Marsh.  97.'  S.  C.  And  see  Com.  Dig.  tit.  «  13  East,  3.  and  see  5  Durnf.  &  East, 

Pleader,  F.   14.  and  the  authorities  there  340. 

cited,  by  which  it  seems,  that  at  comipon  d  8  Durnf.  <c  East,  855.  and  see  1  Eip. 

law,  where  a  breach  was  not  admitted  by  Rep.  877.  Append.  Chap,  XXIX  §  9. 

the  plea,  the  plaintiff  must  ha?e  assigned  *  5  Maule  k  SeUGO. 

it  in  his  replication,  and  coodnded  with  a 
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ii  allowed  to  9ugg€H  them,  io  making  up  the  issue;  and  proceed 

to  assess  damages  thereon,  at  the  time  the  issue  is  tried.    Thia 

sag^estion  may  be  entered  at  any  time  before  the  trial;  though 

where  the  issue  has  been  previously  made  up  and  delivered  on  such 

plea,  it  is  irregular  to  deliver  a  second  issue  vritb  a  suggestion, 

without  a  summons  and  judge's  order*.    And  in  a  late  oase^  leave 

was   given  by  the  court  of  King's  Bench  to  the  plaintiff,  in  debi 

avi  bond  conditioned  to  perform  an  award,  after  judgment  for  him 

vpoD  a  plea  of  judgment  recovered,  and  writ  of  error  allowed,  to 

execute  a  writ  of  inquiry  upon  the  above  statute,  and  to  sign  a  new 

jadgnoent,  on  the  terms  of  paying  costs,  and  putting  the  defendant 

m  Miatu  gao,  &c.    But  in  the  Common  Pleas,  on  a  plea  of  general 

performance,  if  the  plaintiff,  instead  of  assigning  breaches  in  his 

ref^ication,   deny  the  performance,    and  conclude  to  the  country, 

and  then  wuggest  breaches  of  the  condition,  it  is  bad  on  demurrer ; 

and  If  the  defendant  do  not  demur,  but  take  issue  and  go  to  trial 

on  the  question  of  performance,  the  court  will  after  verdict  award  a 

repleader*. 

Io  order  to  avoid  duplicity,  when  a  party  is  to  answer  two  matters, 
and  yet  by  law  he  can  only  plead  or  reply  to  one  of  them,  he  may 
praieH  against  the  one,  and  plead  or  reply  to  the  other :  as  where  a 
delivery  and  acceptance  are  stated,  of  money  or  goods,  Ace.  he  may 
protest  against  the  delivery,  and  take  issue  on  the  acceptance ;  or  if 
a  defendant  plead  that  he  is  seised  in  fee  of  land,  and  prescribe  for 
common  of  pasture,  &c.  the  plaintiff  in  his  replication  may  protest 
against  the  seisin,  and  take  issue  on  the  prescription.  This  is  called 
|L  profeato^n,  or,  from  the  gerund  used  in  making  it  when  the  pro- 
oeediags  were'in  latin,  h  protestando ;  and  is  defined  to  be  a  saving 
to  the  party  vrtio  takes  it,  from  being  concluded  by  any  matter 
aUedged,  or  objected  against  him  on  the  other  side,  upon  which 
he  cannot  take  issue"*.  A  protesiando  is  said  by  Lord  Coke  to  be 
an  exclusion  of  a  conclusion ;  or  a  safeguard  to  the  party,  which 
keepeth  him  from  being  concluded  by  the  plea  he  is  to  make,  if  the 


«B  DozdC  k  EmC,  ^5.  Wms.  Saand.  58.  (1).  S  Wms.Saaiid.  187. 

*  14  Bact,  401.  «.  («).    1  Sel.  Ni.  PrL  517,  ac.   Chitty  on 

•  3Trant.d86.  1  Manh.  95.  S.  C.  And  Pleading,  1  V.  p.  555,  6.  598,  9.  AftU, 
ar  tke  modft  oi  |irocoadiog  in  geaend,  on  602,  kc. 

UeiUtiite  8  a  9  W.  lU.  0.  U.  §  8.  M  1  *  Piowd.  876.  6.  Fioch,  L.  S59,  00.^ 
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issue  be  found  for  biiu*  :  And  nvbere  it  is  doubtful  whether  a  pleading; 
be  good,  it  is  usual  for  the  opposite  party  to  protest  that  it  is 
insufficient  in  law,  before  he  answers  it.  But  that  whicb  is  the 
ground  of  the  party's  suit  cannot  be  taken  by  protestation ;  for  it 
may  be  denied  by  answer,  and  issue  maj^  be  joined  upon  it :  as  in 
detinue  by  the  executor  of  A,  the  defendant  cannot  take  by  pro- 
testation that  A.  did  not  make  the  plaintiff*  his  executor,  for  it  is  the 
ground  of  the  suit,  and  utterly  destroys  the  plaintiflTs  action ;  and 
that  which  is  the  effect  of  the  party's  suit  cannot  be  taken  by  pro« 
testation''.  Also  it  is  a  rule,  that  a  protestation  which  is  repugnant 
to,  or  inconsistent  with  the  plea,  or  an  idle  and  superfluous  protesta- 
tion, is  not  good^       .  • 

A  protestation  is  perfectly  inoperative  in  the  pleading  in  which 
it  is  used,  it  neither  admitting  nor  denying  any  thing  in  that  suit : 
and  where  one  pleads  a  plea,  and  takes  another  matter  by  pro- 
testation, and  the  issue  is  found  against  him,  the  protestation  is 
of  no  service** ;  it  being  a' rule,  that  a  protestation  does  not  avail  the 
party  that  takes  it,  if  the  issue  be  found  against  him,  but  only 
prevents  a  conclusion  where  the  issue  is  found  for  him,  unless  it  be  a 
matter  that  cannot  be  pleaded',  or  on  which  issue  cannot  be  joined^; 
and  then  it  shall  be  saved  to  the  party  protesting,  though  the  issue 
be  found  against  him^ 

The  only  additional  quality  required  in  a  replication,  is  that  it  be 
consistent  with,  and  do  not  depart  from  the  declaration.  Depcaiure 
in  pleading  is,  when  a  man  quits  or  departs  from  the  case  or  defence 
which  he  has  first  made,  and  has  recourse  to'anotber ;  or,  in  other 
words,  when  the  replication  or  rejoinder  contains  matter  not  pursuant 
to  the  declaration  or  plea,  and  which  does  not  support  and  fortify  it^. 
Thus,  if  the  declaration  be  founded  on  the  common  law,  the  plaintiff^ 


»  Co.  Lit.  124.  b.  Doc,  PUc.  295.  'Plowd.  276.  *.  Cd.  Lit.  124.  h. 

^  Plowd.  276.   Doc,  Ptae,  296.   and  see  ff  For  the  leveral  cases  on  ibis  subject. 

Moor,  355,  6.    Cro.  Car.  365.  3  WiU.  109,  see  2  Saood.  103.  a.  (1).  See  also  3  Blac. 

10. 116.  Com.  31 1,  12.  Reg.  Piae,  70,  71.  3  Reeve's 

«  Bro.  Abr.  tit.  PnUitation,  /.  5.  Plowd.  Hist.  437.  Chitty  oo  Pleading,  1  V.  p.  589, 

276.  Ice. 

«  Bro.  Abr.  tit.  Protaiathn^l^  ^  Co.  Lit  304.  a.  8  Wils.  98.  and  let  9 

•  Finch,  L.  359.  Saund.  84.  (1).  189.  (3). 
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In  bis  replieatloD  oaniiot  maintain  it  by  a  spedal  custom,  or  act  of 
parliament*.  So,  in  an  action  of  debt  on  an  arbitration  bonri.  if  the 
defendant  plead  "  no  award  made,"  and  the  plaintiff,  in  his  repHcatioh, 
set  oat  an  award,  and  assign  a  breach,  the  defbodant  cannot  rejoin 
that  the  award  was  not  tendered^  or  is  void%  or  that  the  defendant 
hath  performed,  or  been  ready  to  perform  ii^.  So,  in  an  action  of 
debt  on  bond  eonditiooed  for  the  payment  of  an  annuity,  if  the  defend- 
not  plead  *^  no  such  memorial  as  the  statute  requires,"  to  which  the 
phinliflr  replies  that  there  was  a  memorial,  which  contained  the  names 
of  the  parties,  &c«  and  the  consideration  for  which  the  annuity  was 
granted,  and  the  defendant  rejoins  that  the  consideration  is  untruly 
aOedged  in  the  memorial  to  have  been  paid  to  both  obligors,  fur  that 
one  of  them  did  not  receive  any  part  of  it ;  this  rejoinder  is  bad,  as 
being  a  departure  from  the  plea*.  So,  in  an  action  of  debt  on  bond, 
eondiciened  for  the  performance  of  covenants,  if  the  defendant  plead 
performance,  and  the  plaintiff  reply  and  as^^ign  a  breach,  the  defendant 
cannot  rejoin  any  matter  in  excuse  of  performance^.  But  where  the 
rgomder  discloses  new  matter,  id  explanation  or  fortification  of  the 
bar,  it  is  no  departure* :  Thus,  where  the  defendant,  in  an  action  of 
debt  on  an  arbitration  bond,  pleaded  *'  no  award,"  and  the  plaintiff  in 
his  replication  set  out  the  award,  and  the  defendant  in  his  rejoinder 
stated  the  whole  award,  in  which  was  recited  the  bond  of  submission, 
by  which  it  appeared,  upon  the  face  of  the  award,  that  it  was  not 
warranted  by  the  submission,  and  then  demurred;  the  court  held, 
that  the  rejoinder  was  not  inconsistent  with,  nor  a  departure  from  the 
pIca^  In  «ctre  facias  against  bail,  they  pleaded  that  there  was  no 
ca.  ia.  against  the  principal,  the  plaintiff  replied,  by  shewing  the  ca. 
«a.  and  a  return  of  non  eft  invenius^  the  defendant  rejoined  that  the 
C{i.  ia.  did  not  lie  four  days  in  the  ofBce  ;  and  this,  on  demurrer,  was 
bolden  to  be  a  departure ;  although  by  the  practice  of  the  court,  the 
proceedings  were  on  that  account  irregular,  and  might  have  been  set 
aside^.    But  where  bail,  sued  in  ucire  facias  upon  their  recognicance, 


•Co.  Lit  304.  a.  1  Lev.  83.  3I/!v.4S.  'Co.   Ut  304.  c  2  Lev.   67.    I  Salk. 

^  1  Lev.  300.  2  Saond.  188.  S.  C.  3  Salk.  821 ,  2. 

129.  V  2  WiU;  98. 

•  1  Ur.  S5.  19T.  13S.  I  WIU.  122.  *  1 1  East,  188. 

'  1  Sid.  10.  '  WiU.  334.  16  Eatt,41. 
*4Diinit;i(  East,  365. 
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pleaded  that  do  ca.  sa.  was  duly  sued  out,  returned  and  filed,  against 
the  principal,  according  to  the  custom  and  practice  of  tlie  court,  to 
irhich  the  plaintiff  in  his  replication  shewed  a  writ  of  ca,  «a.  issued 
into  Middlesex,  it  was  holden  to.be  no  departure  for  the  defendant 
to  rqjoin,  that  the  venue  in  the  action  against  the  principal  was  laid 
in  London ;  for  that  sustains  the  plea*. 

Time  and  place,  when  material,  cannot  be  departed  from ;  as  in  an 
action  upon  a  bond*^  or  promissory  note^,  the  plaintiff  in  his  replication 
cannot  vary  from  the  day  laid  in  the  declaration.  So,  in  an  action  for 
a  local  trespass,  he  cannot  reply  that  it  was  committed  at  a  different 
place.  But  where  the  time  laid  in  the  declaration  is  immaterial, 
there,  if  it  become  necessary  by  the  defendant's  plea,  the  plaintiff  in 
his  replication  may  depart  from  it ;  as  in  irespoMs^,  or  irovei^y  or 
upon  a  general  indehitaius  assumpsit^  where  the  time  becomes  ma- 
terial by  the  defendant's  plea  of  a  release,  tender,  or  the  statute  of 
limitations,  &c.  So,  in  an  action  for  a  transitory  trespass,  where  the 
defendant  pleads  a  local  justification,  the  plaintiff,  in  his  replication, 
may  vary  from  the  place  laid  in  the  declaration^^.  The  proper  mode 
of  taking  advantage  of  a  departure,  is  by  demurrer ;  for  if  the  de- 
fendant, instead  of  demurring,  take  issue  upon  a  replication  contain- 
ing a  departure,  and  it  be  found  against  him,  the  court  will  not  arrest 
Jthejudgment\ 

But  though  a  departure  be  not  allowable,  yet  in  many  actions,  aM 
^particularly  in  trespcus,  the  plaintiff,  who  has  alledged  in  his  declara- 
tion a  general  wrong,  may  in  his  replication,  after  an  evasive  plea  by 
the  defendant,  reduce  that  general  wrong  to  a  more  particular  cer- 
tainty, by  assigning  tiie  injury  afresh,  with  all  its  specific  circum- 
stances, in  such  manner  as  clearly  to  ascertain  and  identify  it,  con- 
aistently  with  his  general  complaint ;  which  is  called  a  new  or  novel 
oingnmeniK 


•16  East,  S9.  i66.  578.  10  Mod.  «5l.  Fort.  375.  1  Bar- 

*lSalk.2«S.  31ieY.346.  nanl.  K.  B.  54. 

•  1  Str.  82.  2  Str.  806.  i  1  Ld.  Raym.  ISO. 

*  Co.  Ut.  282.  a.  b.   1  Salk.  222.  2  Ld.  «» T.  Raym.  86.  And  teefiirtber  as  to  dp- 
lUym.  1015.  partoir«ia  pleadiBg,2Saaiid.  84.  d.  Ckitty 

«  Cro.  Car.  945. 333.  1  Salk.  222.  on  Pleading,  1  Vw  p.  618,  fcc 

'iStr.SS.  2Str.806.  lLe?.110.  IKeb.  f3fiUc.CoiB.31]. 
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A  Dew  assignraent  is  either  as  to  time,  place,  or  other  eircam- 
stanoes.  With  respect  to  time^  when  the  defendant  justifies  under  a 
ngjhi  of  common,  &c.  at  particular  times,  the  plaintiff  may  new  assign 
the  trespass  at  other  times.  So,  in  an  action  of  assault  and  battery^ 
if  the  defendant  plead  son  assault  demesne,  and  there  were  in  truth 
two  assaults,  one  of  which  the  defendant  can  justify,  and  the  other 
not,  the  plaintiff  may  new  assign  the  assault  for  which  he  brought  his 
action*.  But  it  seems  that  without  a  new  assignment,  the  plaintiff,  oa 
the  general  replication  of  de  injuria  sua  propria,  absque  tali  causd, 
would  be  permitted  to  give  evidence  of  tlie  assault  (or  which  he 
brought  his  action,  and  the  defendant  must  answer  it*". 

With  respect  to  the  place,  it  is  a  rule,  that  if  the  plaintiff  in  tres- 
pass give  it  a  name  by  his  writ,  the  defendant  cannot  vary  from  that 
name ;  but  if  the  writ  be  only  general,  qudre  clausum  /regit,  and 
the  plaintiff  give  a  name  in  his  count,  this  shall  not  bind  the  de- 
fendant^ but  he  may  give  the  place  another  name^  And  it  is  on  all 
hands  agreed,  that  where  the  writ  and  count  are  both  general,  the 
defendant  may  give  the  place  a  name  in  his  plea^ ;  or  he  may  plead 
Uberum  tenementum  generally,  without  giving  it  a  name^  But 
where  the  place  is  made  material  by  the  defendants  plea,  he  mus^ 
shew  it  with  certainty  :  as  in  trespass  for  taking  and  carrying  away 
the  plaintiff's  goods  in  1>,  the  defendant  pleaded  that  the  locus  in  quo 
was  bis  freehold,  and  that  he  took  the  goods  damage  feasant,  &c. 
the  plaintiff  demurred  generally,  and  had  judgment ;  for  the  action 
bong  transitory,  there  is  no  locus  in  quo  supposed,  jD.  being  only 
alledged  for  a  venue ;  therefore  if  the  defendant  will  make  the  place 
material,  it  must  come  on  his  part  to  shew  the  certainty  of  it^ 

If  the  defendant  say,  that  the  locus  in  quo  is  six  acres  in  D.  which 
are  his  freeliold,  and  the  plaintiff  say  they  are  his  freehold,  and  in 


*6  Mod.  120.  2  Ld.  Raym.  ]0)^.  mentioned  in  the  declaration,  or  else  it  wiU 

^Cn>.  Car.  614, 15.  Tamtn qnare ;  for  io  be  a  departure:  and  see  ]  Ksp.  Rep.  38. 

aoLAi.  iVi.  p.  17.  it  is  S3id,  tliat  the  de-  '^  Per   Fair/ax,   Just.   <z2    EJw.    IV.    17. 

feadaDt,  in  such  case,  may  prove  an  assault  Willes,  22'2,  3cc.  2  Uiac.  Rep.  1090. 

OB aay  day  before  the  action  brought;    and  <^  Bro.   Abr.  tit.   Tretpau,  pi,  277.  360, 

tbefibtotjff  caooot  give  in  evidence  a  bat-  366. 

toy  at  another  d»y.  or  at  <in<>ther  time  on  ^  Id  pL  1.53. 

the  Mine  day,  without  a  novei  assignment,  '  2  Salk.  4^3.  6  Mod,  117.  S.  C. 

viiph  Buiat  be  of  A  iMiitcry  on  the  same  day  ^ 

8a2 
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truth  the  plaintiff  and  defendant  ha^e  both  six  acres  there,  it  was  in 
one  case  determined,  that  the  defendant  cannot  give  in  eyidence,  that 
be  committed  the  trespass  in  his  own  soil,  unless  be  give  a  name 
certain  to  the  six  acres  ;  for  otherwise,  it  is  said,  the  plaintiff  cannot 
make  a  new  as8ignroent\  But  in  a  later  case**,  it  was  determined, 
that  in  trespass  quare  claunun  /regit  in  1>.  if  the  defendant  plead 
Uberum  tenementum^  without  giving  the  close  a  name,  and  issue  be 
joined  thereupon,  it  is  sufficient  for  the  defendant  to  shew  any  close 
there  that  is  bis  freehold ;  and  therefore,  in  that  case,  the  better  way 
is  to  make  a  new  assignment. 

As  the  plaintiff  may  new  assign  the  trespass  in  a  different  close,  so 
he  may  new  assign  it  in  another  part  of  the  same  close.  In  the 
latter  case,  he  ought  to  alledge,  in  what  other  part  of  the  close  the 
defendant  committed  the  trespass,  as  in  the  south  or  north  part,  so 
that  the  diflerence  may  be  plainly  perceiyed''.  If  the  defendant  justify 
under  a  right  of  way,  the  plaintiff  may  either  deny  the  existence  of 
the  right  claimed  by  the  defendant,  or  admitting  it,  he  may  new 
assign  the  trespass  extra  viam ;  or,  if  he  be  so  disposed,  he  may 
•deny  the  right,  as  well  as  make  a  new  assignment,  by  saying  that  he 
■brought  his  action,  not  only  for  the  trespass  attempted  to  be  justified, 
but  also  for  the  other  trespass  extra  viam :  And  where  the  defen- 
dant justifies  under  a  right  of  common  of  pasture,  or  turbary,  &c. 
the  plaintiff  may  state  the  trespass  to  have  been  committed  on  other 
tx.*casions,  and  for  other  purposes,  than  those  mentioned  in  the  plea. 

A  new  assignment,  being  in  nature  of  a  new  declaration,  should  be 
equally  certain  ;  and  the  defendant  may  answer  it,  in  the  same  way, 
either  by  pleading  the  general  issue  of  not  guilty,  or  a  special  justi- 
fication^  But,  in  answer  to  a  new  assignment  at  a  different  place, 
he  cannot  say  that  the  places  mentioned  in  the  plea  and  new  assign- 
ment are  the  same* ;  for  by  new  assigning,  the  plaintiff  admits  the 
truth  of  the  plea,  and  is  estopped  from  giving  any  evidence  in  the 
place  stated  therein,  so  that  if  the  places  are  in  truth  the  same,  the 
defendant  may  take  advantage  of  it  on  the  general  issue  of  not  guilty. 


«  Dyer,  33.  Geo.  HI.  K.  B. 

^  2  Salk.  453.  6  Mod.  119.  S.  C.  and  see  «  Bro.  Abr.  tit  TVw^Mf,  pi.  9S% 

Wniei,  223.    7  Durnf.  &  Eafct,  335.  per  *  Jd.  pi  1€8.  359. 

IxmreiKt,  Just,  ^tktrion  t.  Friehard,  £.43         *  hL  pt.  3. 168.  Cro.  Bli2.  d55.  498,  9. 
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Neither  can  the  defendant  justify  ftt  n  di&reot  pltfce,  and  traYerse  tba 
place  mentioiied  in  the  new  assrgnment\ 

Where  a  replication  denies  the  whole  substance  of  the  defendant's 
plea,  there  the  plaintifT  ought  to  tender  an  issue,  and  conclude  to  the 
country*":  and  it  matters  not  whether  the  replication  in  such  case 
be  with  or  without  a  trayerse ;  for  where  a  traTerse  comprises  the 
whole  matter  of  the  plea,  the  replication  may  still  conclude  to  the 
coofltry^.  But  where  a  particular  fact  is  selected  and  denied,  the 
eoBclusioD  seems  to  depend  on  the  form  of  the  replication :  If  it  be  so- 
framed,  as  simply  to  deny  the  fact,  without  any  inducement  or  tra- 
Terse, it  ought  to  conclude  to  the  country*^ ;  but  the  plaintiff  is  not 
always  obliged  to  reply  in  that  way,*  for  in  some  cases  he  is  allowedy 
after  a  proper  inducement,  to  traverse  the  fact,  with  an  absque  hoif  ; 
and  where  a  particular  fact  is  so  traversed,  the  replication  should 
condade  to  the  court,  with  an  averment  and  prayer  ef  damages,  or  of 
the  debt  and  damages' :  And  it  is  an  invariable  rule,  that  whenever 
new  matter  is  alledged  in  the  replication,  it  should  be  concluded  witb 
an  averment,  in  order  to  give  the  defendant  an  opportunity  of  answer*^' 
ing  it^«  A  new  assignment  concludes,  by  averring  that  the  trespass 
newly  assigned  is  another  and  different  trespass  than  that  mentioned 
in  the  plea ;  wherefore,  inasmuch  as  the  defendant  hath  not  answered 
the  trespass  newly  assigned,  the  plaintiff  prays  judgment,  and  his 
s,  &c. 


In  the  King's  Bendh,  where  the  plea  was  entered  in  the  gisneral 
issue  book,  or  delivered  to  the  plaintiff's  attorney,  the  replicatioil 

*  BnK  Abr.  tit.  Trexpus,  pi  168.  And  see  111.  K.  B.  accord,  Mulliner  v.  fVUket,  £•  23 

farther  as  to  ntw  nstignneuls,  when  iiece««  Geo,  III.  K,  B.  scmb,  cojitra, 

tkrj  or  not,  aod  buw  made,  ond  the  plead-  •  Fen  v.  Aision,  cited  in  1   Bur.  330,  9K 

mgsUwreon,  1  Saimd.  299.  (6).  2  Smind.  S  Sir.  S71.  2  Wik.  113.  Barnes,  161.  S.  C 

3.  (3).  Cbittj  on  Pleading,  1  V.  p.  601,  &.c.  Doug.  428. 

2Wi]s.3.  1  Darnf.  &  Eait,  479.  2  Durnf.  ^Same  ca^es;  1  Bur.  319.  8  Damf.  & 

6  Ea«t,  172.   177.   3  Duriif.  &  East,  292.  Eait,  442,  3. 

7  Ooriif.  &   East,  654.    10  East,  73.  80.  f  2  Wils.  65,  Doug.  58.  2  Dumf.  Jc  Euk, 
n  East,  406.  16  East,  82.  7  Taunt.  156.  576.     And  see  further  as  to  the  mode  of 

^1  Bar.  316.    2  Bar.  1022.  Doug.  94.  concluding  replications,  &c.  and  wbeo  they 

428.  2  Durnl  &  East,  442,  3.  should  conclude  to  the  country,  or  with  a 

cISalk.  4.     '  Yerification;  1  Saund.  103.  (1).  327.  (1). 

*9  Dumf.  Mc  East,  439.  and  the  cases  334.  (9).  338.  (5.  7).  339.  (8).  3  Saond. 

there  dted  of  Btuk  v.  Leake,  T.  23  Geo.  190.  (5).  Chitty  on  Pleading,  1  V.  p.  614, 

HI.  K.  B.  and  SLUer  t.  Cvnt,  H.  85  Oea  Ice. 
Ill  K.  B.  alto  Carter  t.  Yatit,  T.  87  Qto. 
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shoijdd  in  all  cases  be  delivered,  on  four-penny  stamped  paper*,  to 
the  defendant's  attorney  ;  but  otherwise  it  should  be  Jiled,  on  paper 
80  stamped,  in  the  office  of  the  clerk  of  the  papers  :  And  unless  the 
replication  conclude  to  the  country,  it  sliould  be  signed  by  counsel. 
In  the  Common  Pleas,  the  replication  is  either  filed  in  the  protbono- 
tartes  office,  or  delivered  to  the  defendant's  attorney  :  And  in  that 
court,  a  tender  of  an  issue  in  fact  must  be  signed  by  a  serjeant,  but  a 
joinder  in  issue  need  not**. 

If  the  plaintiff  reply,  without  joining  issue,  the  defendant  may  be 
called  upon  to  rejoin ;  or  if  there  be  a  new  assignment,  he  may  be 
ruled  to  plead  thereto/  in  like  manner  as  to  the  original  declaration. 
The  rejoinder  should  be  deliYered,  on  four-peony  stamped  paper%  to 
the  plaintiff's  attorney,  or  filed  in  the  office  of  the  clerk  of  the  papers, 
in  the  King's  Bench,  in  like  manner  as  the  replication  :  In  the  Com- 
mon Pleas,  it  is  filed  with  the  prothonotaries :  And  after  a  rejoinder^ 
if  the  parties  are  not  yet  at  issue,  the  plaintiff  must  surrejoin^  the 
defendant  rebut,  and  the  plaintiff  surrebut,  &c.  till  issue  is  joined. 
The  rule  for  these  purposes  is  given  by  the  master  or  secondaries,  in 
like  manner  as  the  rule  to  reply  ;  and  if  the  plaintiff  do  not  surrejoin, 
or  surrebut,  within  the  time  limited  by  the  rule,  or  order  for  further 
time,  the  defendant  may  sign  a  judgment  of  non  pros ;  and  it  is  not 
Becessary  for  him,  in  the  King's  Bench,  to  demand  a  surrejoinder, 
&o.  the  service  of  the  copy  of  the  rule  being  deemed  a  demand  of 
itself:  But  in  the  Common  Pleas,  a  surrejoinder,  &c.  must  be  de- 
manded, before  judgment  is  signed.  If  the  defendant,  on  the  other 
hand,  neglect  to  rejoin  or  rebut,  when  called  upon  for  that  purpose, 
the  plaintiff,  in  the  King's  Bench,  may  strike  out  the  previous  plead- 
ings, and  sign  judgment  by  default,  as  for  want  of  a  plea''. 


•  55  Gea  III.  c.  184.    Scked.  Part  11.  $111. 
IIL  d  5  Durnf.  &  East,  152.  And  see  farther 

^  1  Boc  &  PuL  469.  3  Bot.  &  Put.  171.       as  to  rejoinders,  Sec.  1  Saund.  318.  b,  (1). 
•55  Geo.  IIL  c.  184.  SeM,  Part  II.  §      Cbitty  on  Pleading,  1  V.  p.  627»  Ice. 


Digitized  by 


Google 


[    725    ] 


CHAP.  XXVIIL 


<?/*  Demurrers,  and  Amendment. 

A  Demurrer  admits  the  facts,  and  refers  the  law  arising  thereoR 
to  the  judgment  of  the  court* :  And  it  is  either  to  the  whole  or 
part  of  a  declaration  ;  or  to  the  plea,  replication,  &c.  When  there 
are  seTeral  counts  in  a  declaration,  some  of  which  are  good  in  point 
of  law,  and  the  rest  bad,  the  defendant  can  only  demur  to  the  latter; 
for  if  be  were  to  demur  generally  to  the  whole  declaration,  the  court 
wodd  give  judgment  against  him^.  So  if  the  sum  demanded  by  a 
declaration  in  ecire  facias  be  divisible  on  the  record,  and  there  be  na 
objection  to  one  part  of  it,  a  demurrer  which  goes  to  the  whole  is  bad^. 
If  a  plea  or  replication,  which  is  entire,  be  bad  in  part,  it  is  in  general 
bad  for  the  whole"^ :  But  a  plea  of  set  off,  wherein  the  demands  are- 
difisible,  and  in  nature  of  several  counts  in  a  declaration,  forms  an^ 
exception  to  this  rule'. 

Demurrers  are  general  or  speciaV:  the  former  are  to  the  #«&» 
jfcuice,  the  latter  to  the /or|n  of  pleading.  Thus,  if  a  defective  title 
be  alledged,  it  is  a  fault  in  substance,  for  which  the  party  may  demur 
genially ;  but  if  a  title  be  defectively  stated,  it  is  only  a  fault  in 
form,  which  must  be  specially  assigned  for  cause  of  demurrer.  Of 
the  same  nature  is  duplicity  :  And  it  is  not  sufficient  to  say  that  the 
pleading  is  double,  or  contains  two  matters  ;  but  the  party  demurring 
must  specially  shew  wherein  the  duplicity  consists*. 


*  Co.  Lit.  71.  b.  5  Mod.  139.  '  Co.  Lit.  12.  a,  And  for  the  fonu  of  ge- 

*  I  Stand.  286.  (9).  2  Saaod.  380.  (14).  neral  demurrers  to  decUratioot  and  pleas, 
J  Wife.  248.  I  New  Rep.  C.  P.  43.  &c.  and  joiiiden  Uierein,  aee  Append.  Chap. 

niEait.565.  XXVlll.Sl,2.5,6. 

*  1  Saand.  «3.  («).  337.  (1).  «  Satind.  t  a  M.  1654.  §  17-  K.  B.  R.  M.  1654. 
184.  1  Salk.  31«.  1  Dnrnf.  &  East,  374.  §  «0.  C.P.  1  Salk.  219.  WiIK  MO.  Cas. 
Chitty  OD  Pleading,  1  V.  p.  523, 4.  <«»^.  Haidw.  167.  and  Ma  1  Saood.  337 

«2BlacKep.9]0.  *•  W- 
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726  OF  hemurrers. 

At  common  law,  there  were  special  demurrers,  but  thej  were  never 
necessary  except  in  cases  of  duplicity^  and  therefore  were  seldom 
used  ;  for  as  the  law  was  then  taken  to  be,  upon  a  special  demurrer, 
the  party  could  take  advantage  of  no  other  defect  in  the  pleadings, 
but  of  that  which  was  specially  assigned  for  cause  of  his  demurrer: 
but  upon  a  general  demurrer,  he  might  take  advantage  of  ail  manner 
of  defects,  that  of  duplicity  only  excepted.  And  there  was  no  incon- 
▼enience  in  this  practice :  for  the  pleadings  being  at  bar  viva  voce, 
and  the  exceptions  taken  ore  tenuiy  the  causes  of  demurrer  were  as 
well  known  upon  a  general  demurrer,  as  upon  a  special  one*. 

Afterwards,  when  the  practice  of  pleading  at  bar  was  altered, 
this  public  inconvenience  followed  from  the  use  of  general  demurrers  ; 
that  the  parties  went  on  to  argument,  without  knowing  what  they  were 
to  argue  :  and  this  was  the  occasion  of  making  the  statute  27  Elix. 
a,  d.  by  which  it  is  enacted,  that '^  after  demurrer  joined  and  entered  in 
**  *ny  action  or  suit,  in  any  court  of  record,  the  judges  shall  proceed 
**  and  give  judgment,  according  as  the  very  right  of  the  cause  and 
^^  matter  in  law  shall  appear  to  them,  without  regarding  any  ins- 
^  perfection,  defect  or  want  of  form,  in  any  writ,  return,  plaint,  de- 
^  olaration,  or  other  pleading,  process,  or  course  of  proceeding 
*'  whatsoever,  except  those  only  which  the  party  demurring  shall 
''  specially  and  particularly  set  down  and  express,  together  with  his 
^'  demurrer.'*  This  statute,  by  making  known  the  causes  of  de- 
murrer, was  so  far  restorative  of  the  common  law* :  and  as  a  ge- 
neral demurrer  before  did  confess  all  matters  formally  pleaded,  so 
by  this  statute,  whenever  the  right  sufficiently  appeared  to  tbe  court, 
it  confessed  all  matters,  though  pleaded  informally^ 

But  there  were  still  many  defects  and  imperfections,  which  were 
not  aided  as  form  upon  a  general  demurrer  :  to  remedy  which  it  was 
enacted,  by  the  statute  4  Ann.  c.  16.  that  *'  no  advantage  or  ex* 
^'  ception  shall  be  taken  of  or  for  an  immaterial  traverse,  the  default 
^'  of  entering  pledges  upon  any  bill  or  declaration,  tha  default  of 
"  alledging  a  pra/ert  in  curia  of  any  bond,  bill,  indenture  or  other 
^'  deed,  mentioned  in  the  declaration  or  other  pleading,  or  of  letters 
^^  testanvei^tary)  or  letters  of  administration,  the  omission  of  vi.et 


i5Stdk.l9SU  ^  Hob.  233. 
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'<  OTMU  or  eonira  pacem^  4be  want  of  averBieoi  of  hoc  parahu  e$t 
*^  wwificarey  or  hoc  parahu  eui  verificare  per  recordum^  or  not 
**  aUedging  promt  paiet  per  recordum* ;  but  the  court  shall  give. 
"  jadgmeiit  according  to  the  yery  right  of  the  cause,  without  re- 
*'  gardiDg  any  such  imperfections,  ooussions  and  detects,  or  any  other 
^  matter  of  like  aature,  except  the  same  shsdl  be  specially  and  par* 
*^  ticnkrly  set  down,  and  aheWn  for  cause  of  demurrer;  notwith- 
<<  slaadieg  the  same  might  have  heretofore  been  taken  to  be  matter. 
"  of  snfaatmnce,  and  aot  aided  by  the  statute  of  Queen  EUzuheth^  so, 
^  as  sufficient  matter  appear  is  the  pleadings,  upon  which  the  court, 
«<  may  give  judgment,  according  to  the  very  right  of  the  cause.'* 
Since  the  making  of  these  statutes,  the  party,  on  a  general  demurrer, 
can  only  take  advantage  of  defects  in  substance ;  and  therefore,  if 
the  defects  be  not  clearly  of  that  nature,  it  is  safest  to  demur  specially, 
in  which  case  he  may  not  only  take  advantage  of  such  defects,  but 
abo  of  any  others  that  are  specially  set  down^.  The  plaintiff,  how-' 
ever,  need  never  demur  specially  to  a  plea  in  abatements 

All  demurrers,  whether  general  or  special,  must  1)e  signed  by 
counsel  in  the  King's  Bench,  or  a  Serjeant  in  the  Common  Plieas^; 
and,  in  the  King's  Bench.«  general  demurrers  to  the  declaration  must 
be  delivered',  on  four-penny  stamped  paper^,  to  the  pliiintiflT's  at- 
torney; but  special  demurrers,  or  general  demurrers  after  special' 
pleas,  most  be  filed  in  the  office  of  the  clerk  of  the  papers,  who  makes 
copies  of  them.  In  the  Common  Pleas,  all  demurrers,  whether  ge- 
neral or  special,  may  either  be  filed  in  the  prothonotaries  office,  or 
delivered  to  the  opposite  attorney^.  And  when  either  party  has  de- 
murred, he  should  obtain  a  rule  from  the  master  in  the  King's  Bench, 
and  enter  it  with  the  clerk  of  the  rules,  for  the  opposite  party  to  join 
in  demurrer ;  a  copy  of  which  rule  should  be  duly  served.  In  the 
Common  Pleas,  a  rule  to  join  in  demurrer  is  given  with  the  se- 
condaries, in  like  manner  as  the  rule  to  plead ;  and  a  joinder  in 
demurrer  should  be  demanded^  before  judgment :   and  in  that  courts 


*  n  East,  316. 565.  ^  DoygUu  y.  Ouldy  £.  33  Geo.  III.  C.  P. 

*  1  Saaad.  337.  ft..(3).  And  see  farther  ms  Alien  v.  Hail,  Imp.  C.  P.  346,  7.  S.  P. 
to  damnert  and  jomdgrt,  Chitty  oo  Plead-  •  1  Chit  Rep.  212. 

iogr,  1  V.  p.  638.  au.  '  55  Geo.  UL  c.  184.  SclinL  Pl&rt  II. 

*  Pkr  Bayie^,  J.  8  Mauled  Sel.  485.  Aati,  §  III. 

«63»  c  Imp.  C  P.  347. 
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a  joinder  in  demurrer  must  have  a  Serjeant's  hand*.  The  defendant, 
we  may  remember,  cannot  waive  a  general  demurrer  to  the  dechra- 
tion,  in  the  King*s  Bencli ;  but  a  special  one  may  be  wuved,  after 
the  book  is  made  up,  unless  the  defendant  has  been  previously  ruled, 
and  elected  to  abide  by  it^  In  the  Exchequer  it  is  a  rule^,  that  "  iir 
all  cases  where  the  plaiutifT  demurs  to  the  defendant's  plea,  repli- 
cation, or  other  subsequent  pleading,  and  the  defendant  joins  in 
demurrer,  the  plaintifT  shall  be  at  liberty  to  enter  the  issue  in  law 
upon  the  roll,  and  move  for  a  concilium,  without  giving  the  defen- 
dant any  rule  to  bring  in  the  demurrer  book/* 


\^nien  either  party  demurs,  the  other,  in  due  time,  joins  in  de* 
murrer,  and  proceeds  to  argument ;  or  he  amends,  discontinues**,  or 
enters  a  noUe  pro$equi*. 

Amendments  are  either  at  common  law  or  by  statute^  At  com- 
mon law,  there  was  very  little  room  for  amendments ;  for,  according 
to  Britton,  the  judges  were  to  record  the  paroU,  or  pleadings,  de- 
duced before  them  in  judgment ;  but  they  were  not  to  erase  their  re- 
cords, nor  amend  them,  nor  record  against  their  enrolment',  &c.  All 
mistakes  however  were  amendable  at  common  law,  during  the  same 
term^;  and  afterwards,  an  amendment  was  in  some  instances  per* 
mitted,  as  in  the  recital  of  a  writ,  or  entry  of  an  essoin  or  continu- 
ances', &c.  So  at  common  law,  when  the  pleadings  were  ore  tenue 
at  the  bar  of  the  court,  if  any  error  was  perceived  in  them,  it  was  pre- 
sently amended^.  Afterwards,  when  the  pleadings  came  to  be  in 
paper,  it  was  thought  but  reasonable  that  the  parties  should  have  the 
like  indulgence'.  And  hence  it  is  now  settled",  that  whilst  the  plead- 
ings are  in  paper,  and  before  they  are  entered  of  record,  the  court  or 


•  8  Bos.  &  Pal.  336.  and  see  3  Bos.  &  PuL  M  Str.  137. 

171. 11  notit,  1 4  Inst  ^5.  Giib.  C.  P.  107. 

k  Ante,  701.  b  8  Co.  157.  Glib.  C«  P.  108. 

«  IL  T.  96  &  S7  Geo.  II.   §  4.  m  Scae.  *  Gilb.  C.  P.  108, 9. 

Man.  Bx.  Append.  Sll.  ^\0  Mod.  88.  1  Str.  11. 

«  AnU.  704.  1  3  Salk.  580.  Gilb.  C.  P.  114,  15. 

•Co.  lit. 78.  a.  R.  M.  1654.  §  17.  K.  B.  ■  1  SaUc.  47.  3  Salk.  31. 
lU  M.  1654.  i  80.  C.  P.  AnU,  709, 10, 11. 
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ft  jadge  win  amend  the  declarations  plea^  replication*,  &c.  in  form 
or  io  substance,  on  proper  and  equitable  terms  :  And  declarations  in 
ictioos  on  bail  bonds  may  be  amended,  in  the  Common  Pleas,  as 
vdl  IS  any  other  declarations*'.  Amendments  are  commonly  made 
by  summons  and  order,  at  a  judge^s  chambers ;  and  where  the 
amendment  proposed  is  material,  it  cannot  be  made  by  a  judge  at 
mnpn'au*. 

The  dechration  may  be  amended,  in  form  or  in  substance :  and  it 
may  be  so  amended,  eTen  after  a  plea  in  abatement  of  misnomer',  or 
the  statute  of  additions*,  &c.  or  a*  plea  of  nui  iiel  record\  And 
kftTe  has  been  {^ranted,  upon  the  application  of  the  plaintiff,  to  amend 
the  declaration  after  verdict,  by  increasing  the  damages  laid,  accord- 
mg  to  the  truth  of  the  case,  as  foond  by  the  jury  ;  the  former  verdict 
being  at  the  same  time  set  aside,  and  a  new  trial  granted,  to  enable 
the  defendant  to  make  his  defence  to  the  demand  so  enlarged'.  So 
the  court  of  Common  Pleas  permitted  the  record  to  be  amended,  and 
a  nen  trial  had,  after  nonsuit  for  a  variancf*,  in  an  undefeuded  caase^. 
Bat,  10  the  King's  Bench,  the  plaintiff  was  not  formerly  allowed  to 
add  a  new  count  to  his  declaration,  under  pretence  of  amending  it, 
after  plea  pleaded,  or  after  the  end  of  the  second  term  from  the  return 
of  the  writ^ :  And  a  new  right  of  action  was  considered,  in  this  re- 
elect, is  a  new  counf".  Yet,  where  the  plaintifis  declared  as  execu- 
tors,  on  a  promise  to  their  testator,  and  issue  was  joined  on  a  plea  of 
the  statute  of  limitations,  the  court  of  King^s  Bench,  after  two  terms, 
permjtte<l  the  plaintifis  to  amend,  by  laying  the  promise  to  have  been 
made  to  themselves'' :  But  the  amendment  in  this  case  was  under 


*  1  Wilt.  7.  K.  B.  mnd  Me  Cas.  Pr.  C.  P.  76.  Barnes,  3. 
^U  223.  S.  C.  Id.  4,  5.  but  lee  1  Saik.  52.  6  Mod. 
*Jd,  76.  263.  310.  S.  C.  temb,  contra.  See  also  2  Bar. 
'Bafne»,26.  114.  901. 

*  1  Surk.  AZ.  /H  74.  17  Dornf.  fc  EaiC,  ld2. 

'  1  Salk.  50.   1  Ld.  Raym.  669.  S.  C.  1  ^  3  Taunt.  81.  and  see  2  Bos.  &  Pal.  S43. 

Str.  11.  Gas.  Isnifr.  Uardw.  44.  7  Danaf.  k,  1  New  Rep.  C.  P.  28.  9  East,  335.  1  Stark. 

East,  698.   3  Maole  &  Sel.  450.    Per  Cur.  Ai.  Pri.  312.  13. 

H.  38  Geo.  III.  C.  P.  Imp.  C.  P.  228.  ^  R.  M.  10  Geo.  II.  reg.  2.  in  notit,  K.  B. 

12  Str.  739.  2  Ld.  Raym.   1472.  S.  C.  1  Wils.  149.  Say.  Rep.  97.  151.  234. 

bat  see  1  Salk.  50.  2  Ld.  Raym.  859.  S.  a  «  Say.  Rep.  234. 

/^1307.flmira.  a  2  Str.  890.    FitzgiU  193.    1  Baiaard. 

'  1  WOi.  87.  7  Dunir.  &  East,  447.  (d).  K.  B.  408.  418.  S.  C. 
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particular  eirctiiDatftnce9 ;  aud  if  it  bad  not  been  aHowed,  the  action 
MKOuld  have  been  lost,  by  the  running  of  the  statute  of  limitations^. 
It  is  noir  tbe  practice  bowever,  in  the  King's  Bench,  to  permit  a  new 
count  to  be  added  after  the  end  of  the  second  term,  where  tbe  cause 
of  action  is  substantially  tbe  same ;  though  not  for  a  different  cause  of 
action. 

In  the  Common  Pleas,  the  course  of  the  court  formerly  was,  that 
tbe  i^aintiff  might,  at  any  time  before  tbe  end  of  the  second  term, 
have  leave  to  amend  bis  declaration,  by  adding  new  counts,  but  not 
afterwardft^.  At  present  howcYcr,  it  is  not  an  inTariable  role  in  that 
eottvt,  that  a  new  count  shall  not  be  added  after  the  second  term. 
Tbe  priQciple  of  the  rule  is,  that  as  the  plaintiff  would  have  been  out 
of  court  at  the  end  of  tbe  second  term,  if  be  had  not  declared  at  all, 
so  tbe  ceurt  will  not  suffer  Urn  to  declare  upon  a  fresh  cause  of 
aOtioH)  after  that  time  has  elapsed^;  but  where  the  cause  of  action 
is  substantially  tbe  same,  a  new  count  may  be  added :  Therefore, 
whcare  the  plaintiff,  having  obtained  leave  to  amend  a  count  in  his- 
declatation,  added  new  counts,  which  contained  no  new  cause  of 
action^  but  only  varied  the  manner  of  stating  that  which  was  de-> 
murred  to,  the  court  of  Common  Pleas  would  not  order  them  to  be 
struck  out^.  So,  in  an  action  by  the  assignees  of  a  bankrupt,  for  the 
rescue  of  goods  distrained  for  rent  due  to  the  bankrupt,  that  court 
allowed  the  declaration  U>  be  amended,  by  adding  new  counts,.stating 
the  facts  to  have  taken  place  in  the  time  of  the  provisional  assig* 
nees,  though  two  terms  bad  elapsed  since  the  return  of  tbe  writ, 
the  cause  of  action  bei«g  substantially  the  same*.  In  an  action  for 
money  lost  by  stock-jobbing,  on  the  statute  7  Geo.  II.  c.  8.  the 
court  of  Common  Pleas  permitted  tbe  declaration  to  be  amended, 
as  between  the  plaintiff  and  defendant,  by  changing  it  from  a«- 
mnnpHt  to  debl^:  But  Where  the  plaintiff,  having  sued  out  process 
in  debty  declared  in  ca«e,  by  which  the  bail  were  discharged,  that 
court  refused  to  amend  the  declaration,  by  changing  it  from  case 
iodebiK 


»  !•  Wfl«.  149.  Say.  Rep.  235,  6;  and  see  «  6  Taunt.  358.  3  Marsh.  59.  S.C. 

Barnes,  4ta.  'ei^unt.  419.  2  Mftrsh.  194.  S.C  a&d 

^  Cas.  Pr.  C.  P.  131.  and  see  Btirnes,  19.  see  ^Taunt.  422.  2  Marsb.  125.  fa). 

•«  Bfarsh.  60.  per  Oibhr,  C.  J.i  f  6  Ttont.  483.  2  Marsh.  185.  S.  C. 
<i  6  Taunt.  300.  1  Mai^b.  €00,  S,  C. 
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In  a  real  action,  it  is  not  of  coarse  to  amend  the  declaration 
or  ooont,  in  the  Common  Pleas ;  but  the  demandant  ouglit  to  make 
otttacase  by  affidavit*:  And  the  court  refused  to  allow  the  de- 
mandant in  a  writ  of  right  to  amend  the  mistake  of  a  christian  name 
in  the  count,  or  to  discontinne  the  suit,  though  an  affidavit  aoeounting 
fi>r  the  mistake  was  produced\  In  a  subsequent  case,  they 
refused  to  permit  the  count  in  a  writ  of  right  to  be  amended,  by 
intRxittcing  an  additional  step  irf  the  descent;  though  it  was  sworn 
that  the  mistake  had  arisen  from  the  demandant  having  been  mis- 
ioformed  in  the  country,  where  inquiry  had  been  made,  respecting  the 
tide,  and  that  the  demandant  would  be  barred,  unless  the  ameodmenC 
were  allowed^  So  they  would  not  allow  him  to  quash  a  writ  of 
fwniiiofit,  which  had  been  irregularly  executed^.  And  an  amend- 
ment of  the  disseisor's  name  was  refused,  in  a  writ  of  entry  sur  dis^ 
tetftfi  en  le  posf^.  But  a  declaration  on  a  writ  of  partiHan,  and  the 
sherifiTs  return,  were  amended,  by  striking  out  an  erroneous  descrip- 
tion of  the  quality  of  the  estates,  conveyed  to  the  diflerent  parties^. 

In  ejectment,  the  declaration  is  considered  as  the  first  process^ : 
aod  as  nothing  precedes,  whereby  it  can  be  amended,  it  was  formerly 
bolden,  that  the  declaration  could  not  be  amended  before  appearance ; 
and  afterwards  the  rule  was,  that  it  could  be  amended  in  Jbrm  only, 
but  not  in  the  demise^  or  other  matters  of  substance.  A  more  liberal 
principle  however  has  since  been  adopted ;  an  ejectment  being  con- 
sidered as  a  fictitious  mode  of  proceeding,  for  the  trial  of  possessory 
titles,  and  open  to  every  equitable  regulation  for  expediting  the  true 
justice  of  the  case' ;  and  hence  it  is  now  settled,  that  the  declaration 
in  ejectment  may  be  amended,  in  the  day  of  the  demise^,  &c. :  And 
it  has  become  the  practice,  to  permit  the  plaintiflTto  add  a  new  demise, 
when  founded  on  the  same  title,  as  by  a  mortgagee,  or  trustee  of  a 
term  to  attend  the  inheritance,  &c. ;  though  not  on  a  different  title. 
So  a  declaration  in  ejectment  has  been  amended  in  the  description 


•  3  Boi.  &  Pal.  456.  '  6  Taunt.  193.  1  Marsh,  537.  S.  C. 

*  I  New  Rep.  C.  P.  64.  2  New  Rep.  C.  P.  Z  Barnes,  186.  and  sec  1  Str.  $6% 

429.  A^,  708.  but  sec  2  Wils.  118.  261ac.  ^  Carth.  401.  1  Salk.  48.   5  Mod.  SS2. 

Rq>.  738.  3  Wils.  206.  S.  C.  S.  C  Baroes,  186.  and  seetdL  17. 

•  1  New  Rep.  C.  P.  233.  •  2  Blac.  Rep.  94!. 

4  1  Marsb.  602.  k  4  Bur.  2447.  1  Chit.  Hep.  536.  m  noiii. 

*  4  Taam.  572.  Adams  Eject  1 99,  kc. 
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of  the  premises,  by  leaYing  out  the  word  "  tenementSj'^  after  jadg- 
meDt  and  a  writ  of  error  broughf" :  And  where  the  notice  to  appear 
at  the  bottom  of  the  declaration  was  of  a  wrong  term,  the  court 
permitted  it  to  be  amended^.  It  was  formerly  holden,  that  the  de- 
claration in  ejectment  could  not  be  amended,  by  enlarging  the  term, 
without  consent*^ ;  but  afterwards  it  was  allowed  to  be  amended  in 
this  respect,  without  any  consent*^ :  And  where  the  term  had  expired 
several  years  before  the  ejectment  was  brought,  it  was  enlarged  upoa 
payments  of  costs,  though  the  issue  was  made  up,  a  special  jury 
struck,  and  the  cause  gone  down  to  trial,  before  the  mistake  was 
discovered ;  the  court  considering  that  it  was  a  mere  mistake  io  the 
declaration,  and  ought  to  be  amended  by  the  writ,  which  speaks  of 
a  term  not  yet  expired*.  In  a  subsequent  case^,  an  enlargement  of 
the  term  was  permitted,  where  a  judgment  in  ejectment  in  Ireland 
bad  been  affirmed,  on  a  writ  of  error  in  the  King's  Bench  in  England ; 
but  from  various  delays,  the  term  in  the  declaration  had  expired, 
before  the  lessor  of  the  plaintiff  could  obtain  possession.  But  where 
the  lessor  of  the  plaintiff  had  neglected  to  sue  out  a  writ  of  possession, 
for  more  than  twenty  years  after  the  recovery  in  ejectment,  and  in 
the  mean-time  there  had  been  several  changes  of  the  property  and 
possession,  the  court  of  King's  Bench  refused  to  grant  a  rule  for  en- 
larging the  term,  which  bad  expired^. 

Fines  and  recoveries^  being  considered  as  common  assurances, 
the  court  of  Common  Pleas  will  amend  them,  where  they  have  suf- 
ficient authority,  so  as  to  effectuate  the  intention  of  the  parties.  The 
ground  upon  which  the  court  proceeds,  in  making  these  amendments, 
is  the  statute  8  Hen.  VI.  c.  12.  which  authorizes  them  to  amend  the 
misprision  of  the  clerk ;  and  as  the  pracipe  is  the  cursitor*s  in- 
struction for  an  original  writ,  so  a  deed  to  lead  the  uses  is  considered 
as  his  instruction  for  a  fine  or  recovery'*.  By  the  above  statute,  a 
mistake  in  the  furm^,  teute^,  or  return^  of  a  writ  of  covenant  for 


•I   Chit.  Rep.  537.  m  notis  s  and  see  fCowp.  841.  and  see  4  Taunt  16. 1  Chit. 

Adams  Qect.  S3.  Itep.  535,  6.  (a).  Adams  Eject.  900. 

^  7  Duraf.  &  East,  469.  I  2  Earn.  &  Aid.  773.  1  Cbit.  Rep.  535. 

«  Comb.  no.  1  Salk.  257.  6  Mod.  130.  S.  C. 

Barnes,  8.  Cas.  iemp,  Hardw.  165.  bat  see  ^  Barnes,  22. 

Comb.  50.  Mtmb.  eoninu  *  4  Taunt  644.  708. 

«&9Str.  1278.  ^5  Rep.  44,  5. 

«  2  Blac.  Rep.  940.  >  Cat.  Pr.  C  P.  187. 
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levjiDg  a  fine,  or  writ  of  entry  for  suffering  a  reooTery,  may  be 
amended  by  the  courts  where  the  mistake  was  occasioned  by  the  mis- 
prisioD  of  the  derk,  and  there  is  something  to  amend  by ;  but  other* 
wise,  it  seems,  it  is  not  amendable*. 

Fines  may  in  general  be  amended,  by  the  deed  to  lead  or  declare** 
the  uses,  in  the  names  of  the  parties^  or  in  the  description  of  the  pre- 
mises^, or  of  the  place  where  they  are  situate* ;    and,  in  a  late  case^, 
the  court  permitted  a  fine  to  pass  as  to  all  the  conusors  except  one, 
whose  acknowledgment  had  been  taken  incorrectly,  and  whose  inte- 
rest was  so  inconsiderable  that  the  parties  did  not  think  it  worth 
while  to  hare  another  fine.      So  the  court  allowed  the  warranty  in  a 
fine  to  be  amended,  by  altering  it  from  a  warranty  by  the  husband 
and  wife,  and  tlie  heirs  of  the  husband,  to  a  warranty  by  the  husband 
and  wife,  and  the  heirs  of  the  nn/es.     But  where  there  was  no  deed 
to  declare  the  uses,  they  would  not  permit  an  alteration  to  be  made 
ID  the  christbu^  or  surnames^  of  the  parties  :   And  if  the  name  of  a 
party  be  written  on  an  erasure,  thb,  being  a  suspicious  circumstance, 
mast  be  explained  by  affidavit,  before  the  amendment  can  be  made^. 
Where  the  deed  was  general,  and  ttie  intent  only  proTcd  by  affidavit, 
the  court  would  not  allow  the  number  of  acres  inserted  in  a  fine  to  be 
mcreased'.     So  where  a  fine  was  levied  of  thirty  acres  of  land,  twelve 
acres  of  meadow,  and  twenty  five  acres  of  pasture,  and  in  the  deed 
to  lead  the  uses,  the  estate  was  described  as  consisting  of  thirty  five 
acres  ui  the  whole ;  the  court  refused  to  amend  the  fine,  by  increasing 
the  quantity  of  each  species  of  land,  so  as  to  make  each  cover  the 
nhole  quantity  intended  to  be  conveyed"*.     So  where  a  fine  com* 


•  I  S«lk.  52.  Willw,  563.  Barnes,  17.  S.  Taunt.  169.  I  Mamh.  5l9.  S.  C.  7  TaunU 
C  2  Bbc  Rep.  1013.  79.  2  Marsh.  391.  S.  C.  3  Moore,  «3, 

*4TaTOt.  257.  6  Taunt-  73.    1  Marsh.  f  5  Taunt.  249. 

4^  S.  C.  VI  Taunt,  ic  Brod.  68. 

*  1  Marsh.  578.  6  Taunt.  586.  1  Moore,  ^  2  Biac.  Rep.  816.  4  Taunt  226. 

lU.  1  Taunt,  fc  Brod.  151.  but  see  2  Bos.  ^2  Bot.  &  Pnl.  455.  and  see  the  cases  re- 

*t  PvL  455.  ferred  to  in  1  Moore,  530. 

iCu,  Pr.  C.  P.  10.  4  Taunt.  257.  708.  6  ^3  Moore,  23.  1  Taont.  &  Brod.  15. 

'hast  876.   7  TaanL  79.   2  Marsh.  391.  >  2  Biac  Rep.  1202.  and  see  1  H.  Blac. 

ac.  73. 

•Cas.?r.CP.  10.  52.121.  Barnes, 216.  >  6  Taont.  58.  1  Marsh.  446.  S.  C.  and 

8.  C.  id  24.  3  Wils.  58.  3  Taunt  396.  6  see  3  Moore,  70. 
Tint  73,  1  Marsh.  452.  S.  &  Id.  468.  6 
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prised  only  lands  lying  in  the  parishes  of  S  and  S,  tvithin  a  larger 
district,  the  deed  so  describing  the  lands,  which  were  in  truth  within 
the  parish  of  F.  in  the  same  district,  the  court  refiised  to  amend  the 
fine,  by  inserting  also  the  parish  of  F'  :  And  where  a  mistake  having 
been  made  in  the  concord  of  a  fine,  in  the  number  of  messuages  to  be 
conveyed,  the  writ  of  covenant  was  altered  in  conformity  thereto,  but 
was  afterwards  restored  to  its  original  form  ;  the  court  would  not 
amend  the  concord  by  the  writ  of  covenant  so  altered,  but  left  the 
party  to  his  remedy  by  a  new  caption,  or  by  re-acknowledging 
the  concord''. 

The  court  in  one  case  permitted  the  name  of  a  parish  to  be 
inserted  in  a  fine,  according  to  the  deed  to  lead  the  uses,  although 
on  account  of  the  length  of  time  which  had  elapsed  since  the  date 
of  the  deed,  no  one  could  swear  that  the  parcels  lying  in  that  parish 
were  intended  to  pass^ ;  and  in  another,  the  fine  was  amended,  by 
inserting  a  parish  different  from  that  which  was  named  in  the  deed 
to  lead  the  uses,  it  being  certain  by  the  deed,  which  specified  the 
quantities  and  occupiers,  that  the  land  was  intended  to  pass*^.  And  a 
fine  may  be  amended,  by  substitirting  one  county  for  another,  if  it 

'  appear  that  the  lands  intended  to  pass  are  situate  in  the  same 
parish,  which  runs  into  both  counties'.  But  in  general,  an  amend- 
ment cannot  be  made,  by  transposing  parishes  from  one  county  to 
another'.  A  fine  may  also  be  amended,  where  there  has  been  a 
mistake  in  the  entry  of  the  king's  siiverc^,  or  of  the  proclamations^  • 

'  or  a  fine  with  double  operation,  by  striking  out  lands  in  reTer8ioD\ 

'  And  the  concord  of  a  fine  being  lost,  before  it  had  passed  the 
custos  brevium  office,  the  court  permitted  a  new  concord  and  ac- 
knowledgment to  be  prepared,  and  the  fine  to  be  perfected''.     So  a 

"fine  was  allowed  to  pass,  by  a  copy  of  the  prmcipe  and  concord  left 
with  the  chief  justice,  and  signed  by  the  parties,  the  original,  having 
been  lost'.     But  although  the  court  will  amend  a  fine  in  matters  of 


*  6  Taunt.  284.  cccord. 

*^M  1.  1  Manh.  406.  S.  C.  f  5  Rep.  43. 

'•'     «  2  Taunt.  1.  *  7rf.  44. 

*  5  Taunt.  207.   i  Marsh.  23.  S.  C  and          «  5  Taunt.  631. 
^8§c  5  Taunt  303.  "l  Marsh.  532.  k  4  Taunt  195. 

«1  Moore,  530.  »  6  Taunt  231.  1  Marsh.  553.  S.*a 
'4  Taunt  708.  and  see  3  Taoot   418. 
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formy  yet  when  it  is  recorded  of  one  term,  they  wiD  not  alter  it,  and 
make  it  a  fine  of  another*  :  And  in  ^neral,  a  fine  cannot  be  amenriedy 
without  ap  affidavit  connecting  it  with  the  deed  produced  to  warrant 
the  aiDeDdment\ 

Recoveries  in  like  manner  may  be  amended,  by  the  deed  to  ]ead 
the  OSes,  in  striking  out^,  altering*',  or  transposini^  the  names  of  the 
parties ;  and  where  a  recovery  was  intencted  to  be  siifTt  red  by  A.  B. 
and  C.  his  vrife,  bat  the  name  of  the  wift^  wis  totally  omitted,  the 
coort  ordered  it  to  be  amended^  So  a  recovery  majr  be  amendetl  m 
Jieriy  by  subatitatiDg  a  new  commissioner  for  the  demandant  in  the 
d^diaau  pote$tatem,  and  retakio<>;  the  acknowledgments.  But  the 
court  would  not  amend  a  recovery,  by  inserting  the  name  of  the  hus- 
band of  a  vouchee^ ;  nor  by  substituting  the  name  of  one  joint- tf^nant 
to  the  pr^rcipe,  for  that  of  his  companion*.  A  warrant  of  attorney 
in  a  recovery  was  amended  in  one  case,  by  inserting  an  additional 
dirisdan  name  of  the  vouchee^ ;  and  in  another,  by  substituting  the 
name  of  the  attorney  for  that  of  the  vouchee,  which  had  been  inserted 
by  mistake  instead  of  the  attorney's' :  But  it  is  now  settled,  that  the 
court  will  not  amend  a  warrant  of  attorney,  which  is  the  act  of  the 
party* :  and  therefore  they  refused  to  amend  a  recovery,  by  adding  the 
name  of  one  of  the  parties,  which  had  been  omitted  in  the  warrant  of 
attorney  ;  nor  would  they  suffer  the  recovery  to  pass  with  this  defect^ 
The  precipe  for  the  writ  of  entry  however,  at  the  head  of  the  warrant 
of  attorney,  is  not  so  conclusively  a  part  of  it,  but  tiiat  it  may  be 
amended,  after  execution,  by  the  writ  of  entry*' :  And  in  one  caneP, 
where  the  vouchee^s  warrant  of  attorney  in  a  recovery  omitted  to 
express,  in  the  body  of  the  warrant,  against  whom  the  plea  of  land 
was,  which  appeared  by  the  precipe ^  the  court,  though  they  would 


*  3  BUe.  Rep.  'iSS.  mnd  Me  Yin.  Abr.  tit.  ^  4  TauDt«  196. 
F,v,  B.  b.  2.  Wilsoa  on  Fines,  38.  I  Id,  98. 

*  6  Taant,  432.  m  6  Taunt.  573. 

*  3Taant.  39.  5  Tauat.  73.  7  Tannt.  697.  ■  Id.  652.  3  Marsh.  328.  S.  C. 

*Cai.  Pr.  a  P.  127.  Piggot,  170,  71.  2  •  7  Taunt.  434.   1  Moore,  130.  S.  C.    In 

Bbc.  Rep.  1230.  the  printed  reports  of  this  case,  the  prtrcipe 

«  Barnes,  24b  2Tiuiit.222.  for  the  writ  of  eatry  is  inappropriately 

'  Cat.  Pr.  C.  P.  127.  called  the  caption  of  the  warrant  of  attorney. 

K  5  Taoat  747.  1  Bred.  &  Bing.  96. 

^lTanou478.  P  6  Taunt.  373.  and  see  7  Taunt.  435. 

'  4  Taunt  101.  (a). 
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not  amend  the  warrant  of  attorney,  held  that  the  authority  must  refer 
to  the  plea  as  described  by  the  pracipe,  and  permitted  the  recovery 
to  pass.  But  in  a  subsequent  case,  where  the  pntcipe  in  the 
▼ouchee*s  warrant  of  attorney  in  a  recovery  rightly  described  the 
parties  to  the  plea,  but  the  body  of  the  warrant  of  attorney  expressed 
that  the  vouchee  appointed  his  attorney,  to  gain  or  lose  in  a  plea  of 
land  against  the  tenantj  instead  of  the  demandant^  the  court  re- 
fused either  to  amend  the  warrant  of  attorney,  or  to  suffer  the  reco- 
very to  pass,  and  construe  the  latter  clause  as  repugnant  and  inopera- 
tive». 

So  a  recovery  may  be  amended,  by  the  deed  to  lead  the  uses,  in  the 
description  of  the  premises,  or  of  the  place  where  they  are  situate^. 
On  the  former  ground  it  may  be  amended,  by  inserting  other  pre- 
mises not  mentioned  therein,  according  to  the  deed  to  lead  the  uses, 
on  payment  of  an  additional  fine  at  the  alienation  office^ :  and  it  has 
been  amended,  by  increasing  the  quantities  of  specific  closes,  de- 
scribed in  the  deed  as  being  less  than  they  really  were"^.  But  no 
amendment  can  be  made  in  the  description  of  the  premises,  where  it 
is  not  warranted  by  the  deed  to  lead  the  uses* ;  nor  unless  the  true 
number  of  messuages,  &c.  be  distinctly  and  precisely  sworn  to';  nor 
without  proof  of  seisin  of  the  vouchee  of  an  estate  tail  therein,  at  the 
time  of  the  recovery,  and  that  it  was  intended  they  should  passs.  So 
a  recovery  was  not  permitted  to  be  amended,  on  an  unqualified  affi- 
davit that  the  possession  had  gone  along  with  the  title,  for  a  period 
long  before  the  deponent^s  knowledge,  without  stating  the  grounds 
of  his  belief  \  And  where  a  recovery  of  fifty  years  old  was  found 
by  mistake  to  comprise  only  two  messuages  and  twenty  acres  of 
land,  instead  of  six  messuages  and  three  hundred  acres  of  land,  the 
blunder  being  wholly  unexplained  and  unaccounted  for,  the  court  re- 


»  1  Brod.  &  BtDg.  9^  74.  408.  462.  4  Taunt  155.  896.  366.  794* 

^  Cas.  Pr.  C.  P.  9,  10.  17.  30.  Com.  Rep.  737,  8.  5  Taunt.  748.  81 1.  but  see  5  Taunt. 

386.  S.  C.  Cas.  Pr.  a  P.  85.  Pr.  Reg.  371.  616.  6  Taunt.  145. 

S.  C.  Piggot,  171,2.   Barnes,  21.   3  liUc.  a  4  Taunt.  734.  8  Moor«,  163.  bot  tee  5 

Rep.  747.  3  Wiis.  154.  S.  C  2  Blac.  Rep.  Taunt  616. 

1065.   1  H.  Blae.  73.  2  Bos.  &  Pul.  560.  4  •  3  Bos.  &  Pul.  368. 

Taunt  249.  738.  749.  5  Taunt  624.  661.  r  5  Taunt  632. 

6  Taunt.  177.  1  Manh.  532.  S.  C.  r  Id.  811.  and  see  3  Moote,  70.  1  Br»d. 

«  1  Bos.  &  PuL  137.  8  Bos.  &  Put  578.  &  Bing.  69. 

3B0.  faj .  1  Taunt.  257.  355.  484.  3  Taunt  h  7  Taunt  697. 
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fused  to  permit  an  amendoienty  by  stibstitutiog  tlie  larger  quantity^ 
A  recovery  may  be  amended,  by  inserting  a  rent  charge^  or  tithes% 
where  it  appears  that  tbey  were  intended  to  pass,  and  the  words  of  the 
deed  are  sufficiently  comprehensive  to  include  them.  But  an  amende 
mest  was  refused,  by  striking  out  the  aggregate  sum  of  several  rents, 
and  insertiDg  the  different  rents  or  sums  of  which  it  was  com|)Osed^. 
And  the  court  will  not  amend  a  recovery,  by  adding  the  tithes  of  the 
premises  under  the  word  hereditaments^  where  that  word  does  not 
occur  in  the  operative  part  of  the  deed' ;  nor,  by  striking  out  a 
**  portion  of  tiihes/'  and  substituting  **  aU  the  tithes*'  arising  from 
the  lands  cHKiveyed^ 

With  r^^rd  to  the  situation  of  the  premises,  recoveries  have  been 
amended,  by  substituting  a  hamlet  for  a  parish^  or  part  of  a  parish 
which  lay  within  a  liberty,  for  other  part  of  the  parish  which  lay 
within  a  borough,  in  the  same  county** }  and  by  inserting  a  parish 
named  in  the  deed  to  lead  the  uses,  after  a  considerable  lapse  of 
lime^.  So  a  recovery  of  the  manor  of  A.  and  eight  messuages  in  A. 
was  amended,  by  adding  the  nanies  of  the  parishes  in  which  the  pre« 
mises  were  partly  situated ;  those  parishes  being  comprised  in  the 
manor  of  A^.  So  where  lands  in  two  parishes  were  conveyed  as 
lying  in  the  parish  of  O.  which  was  not  the  true  name  of  either,  nor 
of  any  pariah,  but  was  an  addition  equally  applicable  to  both,  the 
eoort  permitted  both  parishes  to  be  added  to  an  old  recovery'. 
And  where  a  deed  to  make  a  tenant  to  the  prwcipe  comprised  tithea 
in  two  parishes,  and  an  amendment  had  been  improperly  introduced 
into  the  recovery,  which  confined  its  operation  to  one  parish  only,. 
the  court  allowed  the  words  of  such  amendment  to  be  transposed, 
so  as  to  give  eflbct  to  the  deed,  and  comprise  both  parishes".  So  a 
feoovery  has  been  amended,  by  altering  the  name  of  a  parish  mis* 
naoiied  in  the  deed  making  the  tenant  to  the  prescipe,  as  well  as  in 
the  recovery,  upon  an  affidavit  that  the  vouchee  was  seised  of  the 
land  io  question  in  one  parish,  and  that  he  was  seised  of  no  land 


•  1  Bfod.  &  King.  83.  se«  3  Ma.Yb.  264. 
^  1  TaoiH.  484.  .  f  1  Moore,  l3l. 
^^  Manh.  964.  7  Taunt.  341.  358.    1  »  3  Taunt.  396b 

Iboic,  95.  S.  C.  ^5  Taunt.  9. 

'  a  Manfa.  264b  ^  9  Manb.  330. 

•  AC  194.  >  4  Taunt.  737.  5  Taunt.  694^ 

r«  Taunt.  4S9.  9  Marali.  195.  S.  C.  but  «■  7  Taunt.  359.  1  Moora,  ^5.  S.  C. 
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inrhatever  in  the  other*.  And  the  recovery  was  amended  in  a  late 
case,  by  iii^ordn^  tlie  county  of  the  town  of  S.  for  the  county  of  S. 
the  court  considering  it  merely  as  a  clerical  misprision*^.  But  where 
the  situation  of  the  premises  is  mistaken  in  the  deed  to  lead  the 
us(Sy  it  cannot  be  amended  by  the  court^:  And  they  would  not 
permit  a  recovery  to  be  amended,  by  inserting  a  parish  not  named 
in  the  deed  to  make  a  tenant  to  the  prmcipCj  although  it  appeared 
that  the  parish  was  named  in  the  instructions  given  for  preparing 
that  deed,  and  that  the  lands  were  parcel  of  an  estate  which  was 
intended  to  pass ;  for  by  the  omission  in  the  deed,  there  could  be  no 
good  tenant  to  the  prwcipe^.  So  the  court  refused  to  amend  a  re- 
covery, by  adding  two  parishes  in  unqualified  terms,  where  the  deed 
enumerated  several  manors,  and  a  great  extent  of  lands  in  many 
parishes,  and  the  purpose  of  the  amendment  was  only  to  inckide 
certain  parcels  of  one  manor,  which  lay  in  the  omitted  parishes^ 
And  they  will  not  amend  a  recovery,  by  inserting  more  parisbes, 
UBiess  it  be  clear  that  the  land  in  those  parishes  passed  by  the 
deed^;  nor  unless  it  appear  to  be  absolutely  necessary'.  So  where 
a  recovery  was  suffered  in  the  city  of  Litchfieldy  which  is  a  coanty 
of  itself,  where  the  vouchee  had  lands  upon  which  it  might  operate, 
the  court  would  not  suffer  it  to  be  amended,  by  striking  out  the  eity 
of  Litchfieldf  and  inserting  the  county  of  Siajford,  with  other 
consequential  Amendments,  and  also  by  inserting  the  name  of  a  vill, 
after  another  mentioned  in  the  recovery^:  nor  can  a  recovery  be 
amended,  so  as  to  make  it  of  premises  in  one  of  two  counties,  in 
the  alternative';  nor  by  changing  it  from  one  county  to  anotber*". 
So  where  a  vouchee  had,  in  his  instructions  to  suffer  a  reeovery, 
and  in  the  deed  to  lead  the  uses  prepared  in  pursuance  thereof, 
mis-described  the  parish  in  which  certain  closes  were  situate,  though 
they  were  described  in  the  deed  with  truth  and  certainty  in  other 
respects,  the  court  refused  to  substitute  the  parish  in  which  the 
lands  lay,  tor  the  parish  named  in  the  deed  and  recovery^  A 
remainder-man  in  tail   may  be  heard  to  shew  cause  against  the 


•5  Taunt  303. 
b  4  1  aunt,  S55. 
•  6  Taunt.  l45. 
A  2  Taunt.  96. 
•7  Taunt.  n7. 
4  Taunt.  738. 


f  3  Moore,  90. 
k  2  Blac.  Rep.  874. 
t  1  Taunt.  538. 

it  3  Taunt.  418.  and  see  .4  Taunt.  708.  but 
fee  1  Moore,  530. 
€  Taunt.  145. 
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amendment  of  a  recovery* :  And  where  the  deed  is  lost,  a  recovery 
cannot  be  amended  by  an  attested  copy ;  nor  by  an  office  copy  of 
the  enrolment  of  the  deed.  But  it  may  be  amended  by  the  eiirohoent 
itself  being  brought  into  court^.  And  on  applying*  to  amend  a 
recoTery,  it  is  not  necessary  to  shew  the  title  to  the  court,  further 
back  than  a  seisin  in  tail  of  the  vouchee^ 

The  retorn  of  tlie  writ  of  entry  may  be  amended,  by  adapting 
it  to  the  time  of  taking  the  acknowledgment^:  But  the  court  will 
not  enlarge  the  return  of  a  writ  of  summons,  so  as  to  make  a  term 
ioterrene  between  the  teite  and  return*.  The  judgment  on  a 
common  recovery  has  been  amended,  by  striking  out  the  word 
adjudged^  and  inserting  instead  thereof,  the  word  eonBidered^: 
and  amendments  have  been  made  in  the  award  and  return  of  the 
writ  of  seisin*.  But  by  the  statute  23  Eliz.  c.  3.  §  10.  "  none  of 
the  fines  or  recoveries  theretofore  levied,  passed  or  suffered,  which 
shall  be  exemplified  under  the  great  seal,  according  to  the  form  of 
that  act,  shall  after  such  exemplification  had,  be  in  any  wise  amended.'* 
The  court,  we  have  seen\  will  not  entertain  a  motion  on  the  last  day 
of  term,  for  the  amendment  of  fines  or  recoveries:  And  it  is  a  rule, 
that  the  material  part  of  the  deed,  which  is  to  authorize  the  amend- 
ment, shall  be  read  to  the  court  by  one  of  the  Serjeants  at  law, 
or  by  the  officer  of  the  court,  and  not  by  the  attorney  for  the 
amendment'. 

Before  plea,  there  are  no  costs  payable  upon  amending  thede* 
claretion  in  ordinary  cases,  except  the  costs  of  the  application  ;  and 
in  the  King's  Bench,  the  declaration  may  be  amended  in  matter 
of  form,  after  the  general  issue  pleaded,  and  before  entry,  without 
paying  costs,  or  giving  an  imparlance^ :  But  if  the  amendment 
be  ID  matter  of  «ii6«fanee,  or  after  the  general  issue  is  entered*,  or  a 


•  7  Taint.  362.  »  5  Taunt.  579. 

^♦TftanL  798.  '' R   M.   10  Geo.  IT.    reg.a,  (h).  K.  B. 

*  li,  135.  And  for  the  form  of  Uie  rule  to  anienH,  ia 

*  5  Taunt  259.  K.  B.  or  C.  P.  net  Append.  Chap.  XXVIII. 

•  I  Blac  Hep.  1201.  1223,  4.  '               §  7,  8. 

'  Barnes,  20.  22.  »  R.  M.  10  Geo.  II.  fg.  2.  (h),  K.  B.  Sty. 

I  Cai.  Pr.  C  P.  27.  Barnes,  23.  2  Will.       P.  R.  20.  2  Sir.  «»50.  but  see  R.  M.  1654. 

a.  6TaaDt.  195.  1  Manb.  538.  S.  C.  §  13.  K.  B.  R.  M.  1654.  §  17.  C.  P. 
^iKc,519,20. 
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special  plea  pleaded*,  the  plainliflf  must  pay  costs  or  give  an  impar^' 
lance,  at  the  election  of  the  defendant.  And  where  the  plaiutiflT  gave 
notice  of  trial  for  the  assizes,  and  afterwards  oountenuanded,  and 
then  applied  for  an  order  to  amend  the  declaration,  which  order  was 
obtained  on  the  terms  of  the  defendants  having  an  imparlance  till  the 
next  term,  the  court  of  King's  Bench  refused  to  rescind  so  much 
or  the  order  as  related  to  the  imparlance'^.  In  the  Common  Pleas^ 
it  is  a  rule,  that  before  the  declaration  is  actually  entered,  the  plain- 
tiff may  amend  it,  paying  costs  or  giving  an  imparlance  at  his  own 
election,  by  order  of  a  judge  of  the  court,  or  prothonotary  :  and  even 
after  it  is  entered,  if  the  amendment  be  but  a  small  matter,  that  doth 
Dot  deface  the  roll,  it  is  amendable,  before  issue  or  demurrer  en- 
tered, by  rule  of  court,  upon  payment  of  costs,  and  liberty  to  plead, 
with  a  new  or  further  imparlance^.  But  where  the  defendant  had 
demurred,  and  given  a  rule  to  join  in  demurrer,  the  oourt  held  that 
the  plaintiff  must  pay  costs  on  amending  his  declaration,  and  could 
not  amend  on  giving  an  imparlance*^.  And  where  a  motion  was 
made  to  amend  a  declaration,  after  the  plea-roll  filed,  it  was  ob- 
jected that  the  motion  ought  to  be  to  amend  the  roll,  and  not  the 
declaration :  and  the  amendments  prayed  being  very  long,  and  such 
as  could  not  be  made  without  greatly  defacing  tlie  roll,  the  motion 
was  denied ;  although  it  was  contended  that  a  vacatur  might  bo 
marked  on  the  roll  filed,  or  it  might  be  taken  off  the  file,  and  a  nevr 
roll  of  the  same  number  filed  in  its  place,  which  the  oourt  held  to  be 
an  unwarrantable  practice*.  When  amendments  are  made  at  the 
t^ial,  they  are  made  without  costs'.  On  amending  the  declaration 
in  the  King's  Bench,  after  plea  pleaded,  the  defendant  is  at  liberty 
to  plead  de  novOj  if  his  case  require  it,  and  has  tfvo  days  allowed 
bim  for  that  purpose,  after  the  amendment  made,  and  payment  of 
costs' ;  and  if  a  rule  to  plead  be  entered  the  same  term  the  amend- 
ment is  made,  though  before  such  amendment,  it  is  suiBcient; 
otherwise  a  new  rule  to  plead  must  be  entered*^.    But  in  the  Common 


•  9  Str.  890.  Lom,  155.  plead  de  n^vo,  after  an  amendment:  3  Salk. 
k  1  Chit  Rep.  246.  Ante,  482.  517.  but  he  is  nuw  at  liberty  to  do  ao,  where 
c  R.  M.  1654.  §  17.  C.  P.  the  amendment  is  of  toch  a  natare  at  not 

•  Barnes,  6.  to  occasion  any  alteration  in  the  plea,  but 

•  /<i  8-  not  otherwi»e. 

'3  Taunt.  81.  h  2  Salk.  517,  18.  520.  R.  T.  5  k  «  Geo. 

I R.  M.   10  Geo.  11.  rtg.  «.  fij.  K.  B.      II.  (bj.  K.  B.  Yates  ▼.  Edmondt^T.  35  Geo. 
Asctently  it  seemi  the  defendant  did  not      IIL  K.  B.  8  Bamf.  ft  East,  87. 
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Pleis,  we  have  oeen,  the  defenrtant  is  eotitled  in  all  cases,  on  amend-> 
in^  the  declaration,  to  a  new/otir  day  rule  to  plead*  :  And  in  that 
court,  after  an  amendment  of  a  declaration,  the  defendant  is  at 
liberty  to  plead  de  novo,  that  is,  he  may  do  so  if  he  has  oocasioa 
or  thinks  proper,  btii  he  is  not  obliged  to  vary  his  first  defence^ : 
And  ss  this  liberty  is  not  incident  to  every  amendment,  it  is  not 
alwijs  necessary  to  insert  it  in  the  judge's  order  to  aroend^.  If 
the  declaration  however  he  amended  after  issue  delivered,  it  should 
be  re-delivered  after  the  amendment  made,  and  payment  of  costs'. 

The  reason  for  not  permitting  a  new  count  to  be  added,  or  right 
of  action  alledged,  after  the  end  of  the  second  term,  is  that  the 
pliintiff  is  obliged  to  declare  within  two  terms ;  and  a  new  count  or 
right  of  action  is  considered  as  a  new  declaration*.  But  this  reason 
is  not  applicable  to  pleas  or  replications,  &c.  which  may  be  amended 
it  any  time,  so  long  as  they  are  in  paper :  Thus,  where  the  defen* 
dant  in  ire9pa$$  pleaded  two  pleas  in  Hilary  term,  and  in  Trinihf 
tern,  after  isisue  joined,  obtained  a  rule  to  shew  cause  why  he  should 
not  have  leaTe  to  amend  his  two  pleas,  and  to  add  a  third  plea,  the 
rule  was  made  absolute,  upon  payment  of  costs'.  So  where,  in  a 
plea  by  an  executor  of  a  former  judgment  recovered,  a  less  sum  waa 
itated  by  mistake  tlian  the  judgment  was  really  for,  the  court  of 
Common  Pleas  permitted  the  defendant  to  amend  the  record,  by 
insfrtiog  the  real  sum  in  the  plea,  though  the  application  for  such 
amendment  was  not  made  till  a  considerable  time  after  the  record 
had  been  made  up;  and  the  plaintiff  in  such  case  was  allowed  to 
reply  per  /raudem*.  And  where,  in  cavenamtj  the  defendant  was 
not  allowed  to  give  a  counter-demand  in  evidence  at  the  trial,  under 
a  notice  of  set  off  delivered  with  the  plea  of  nan  est  factum^  the 
court  afterwards  granted  a  rule  to  skew  cause,  why  the  defendant 
should  not  be  permitted  to  plead  a  set  off,  on  payment  of  the  costs 
of  the  former  trial\  In  like  manner,  the  plaintiff  has  been  allowed 
to  amend,  by  withdrawing  his  replication,  and  replying  de  novo^ 
after  a  lapse  of  many  terms* :   And  in  one  case,  the  plaintiff  had 


•    BUc.  Rep,  785.  Antt,  48«.  488. 

f  Id.  ibid,  and  Me  Baroei,  22. 

*Bkiim.273. 

1 1  EL  Blac.  938. 

•6TaonU400. 

kISt*rk.iViP«.319,  13. 

^U^Oid. 

« Say.  Rep.  172.  2  Bur.  756. 

•\wi\um. 
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leave  to  amend  his  replication^  ^here  issue  hid  been  joined  upon  it, 
and  the  cause  entered  at  the  assizes,  and  made  a  remanet  for  defect 
of  jurors*.  But  wherei  to  a  plea  of  specialities  outstandini^,  in  ao 
action  on  simple  contract  against  an  executrix,  the  plaintife  replied 
ftsttets  uUr€Lf  which  was  found  for  them,  but  the  verdict  set  aside, 
the  court  of  King's  Bench  refused  to  give  them  leave  to  alter  their 
replication^  and  reply  frauds ;  for  besides  that  there  had  been  a 
trial,  it  might  have  been  dangerous  to  permit  the  alteration ;  because 
the  defendant,  on  the  former  issue,  might  have  paid  away  cusets, 
as  knowing  the  replication  could  not  affect  her.  So,  where  the 
plaintiff  had  been  nonsuited,  upon  a  general  replication,  *'  that  the 
cause  of  action  arose  within  six  years,''  the  court  refused  to  set 
aside  the  nonsuit,  and  to  give  the  plaintiff  leave  to  reply  de  $MvOp 
*^  that  the  writ  of  latitat  issued  within  the  six  ycars^." 

After  a  demmrrerj  the  courts  would  not  formerly  have  permitted  ao 
Intendment  to  be  made,  without  the  consent  of  the  adverse  party^. 
But  of  late  years,  they  have  not  observed  the  same  strictness  as 
formerly,  with  regard  to  amendments* ;  and  it  is  much  better  for  the 
parties  that  they  should  not.  Hence  it  is  now  settled,  that  after  a 
demurrer,  or  joinder  in  demurrer,  either  party  is  at  liberty  to  amend, 
as  a  matter  of  course,  whilst  the  proceedings  are  in  paper':  Indeed, 
the  very  intent  of  requiring  mistalies  in  point  of  form  to  be  shewn 
for  eawe  of  demurrer,  was  to  give  the  party  an  opportunity  of 
amending^.  And  even  where  the  proceedings  are  entered  on  record*^, 
and  the  demurrer  has  been  argued^,  the  courts  will  give  leave  to 
amend,  where  the  justice  of  the  case  requires  it,  and  there  is  any 
thing  to  amend  by.  But  in  the  Common  Pleas,  after  a  party  has 
once  amended  on  a  demurrer,  the  court  will  not  give  him  leave 
to  amend  again,  on  a  second  demurrer^. 


•  Say.  Rep.  385.  Barnes,  S. 

»>2  Str.  lOOt.  aad  sac  6  Taunt.  45.  1  '2Saund.40«.  SStr.  735.  954.  976.  Ca». 

Manth.  401.  S.  C  iemp,  Hardw.  42.  S.  C  1  Cur.  321,  2.  Dou^. 

«  5  Bur.  2692, 3.  330. 620.  1  East,  372.  Barnes.  9.  20,  21 .  25. 

•  1  Ld.  Raym.  310.  /if.  66S.  1  Salk.  50.  But  after  tbe  conrt  had  given  their  opinion 
6.  C.  1  Ld.  Raym.  €79.  S.  P.  but  Me  C«&  on  the  argument,  an  amendment  was  de- 
£mp,  Hardw.  171.  Died.   1  East,  391.  and  se^  Barnes,  9.  1  H. 

•  2  Bur.  756.  Blac.  37.  2  Bos.  &  Put.  482.  3  Bob.  &  PuU 
3  Salk.  520.  Gilb.  C.  P.  1 14,  15.  11, 12.  5  Taunt.  765. 6  Taunt.  848. 1  Martli. 

»  2  Sir.  846.  567.  S,C. 

^Id.aA\  BamanL  K.  B.  SIS.  2S0.  S.  C.  ^  3  H.  Blac.  561. 
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Upon  similar  groands,  the  coikrtd  wUI  sotnetimeiB  give  a  party  leavo 
to  withdraw  his  demurrer,  after  it  has  been  argued^  and  to  plead  or 
reply  de  novo^  in  order  to  let  in  a  trial  of  tbe  merits\  Thus,  in  the 
King's  Bench,  after  a  demurrer  to  the  defendant's  plea  had  been  ar- 
gued, and  the  matter  stood  oyer  for  the  judgment  of  the  court,  a  rule 
was  made  to  shew  cause,  why  the  plaintiff  should  not  have  leave  to 
withdraw  bis  demurrer,  and  reply  to  the  plea ;  which  rule,  no  cause 
being  shewn,  was  afterwards  oftade  absolute^.  So,  in  the  Commod 
Pleas,  where  the  defendant  pleaded,  in  debt  on  bond,  that  he  paid 
the  money  before  the  day,  according  to  the  condition,  which  was  in 
tbe  disjunctive,  to  pay  on  or  before  the  day,  and  the  plaintiff  de** 
morrcd  to  the  plea,  the  court,  after  argument,  allowed  him  to  with** 
draw  his  demurrer,  and  to  reply,  upon  payment  of  oosts^.  The 
courts  however  will  always  take  care,  that  if  one  party  obtain  leave 
to  amend,  or  to  withdraw  his  demurrer,  the  other  party  shall  not  be 
ddayed  or  prejudiced  thereby^ 

But  the  giving  or  withholding  leave  to  withdraw  demuri^rs,  is 
Altogether  discretionary  in  tfie  courts* :  therefore  wh^re,  to  an  action 
^debi  epon  a  bail  bond,  the  defendant  pleaded  there  was  no  bill  of 
MidtOewx^  and  the  plaintiff  demurred,  the  court  of  King's  Bench, 
after  delivering  their  opinion  in  favour  of  the  defendant,  refused  to 
give  the  plaintiff  leave  to  withdraw  his  demurrer,  and  amend':  And 
by  Wr^hty  Just.  '*  It  is  not  usual  to  amend,  after  a  demurrer  has 
been  ai^ed,  and  the  opinion  of  the  court  is  known :  And  it  is 
cerUinly  improper  to  give  leave  in  the  present  case,  it  being  an  action 
agdnst  bail,  whom  the  court  are  always  inclined  to  favour.'^  So 
where  tbe  defendant  rijoined  to  several  replications  in  tregpatMy  and 
demurred  to  others,  and  a  verdict  was  found  tor  bihi  npon  the  issues 
ID  fact,  and  contingent  damages  assessed  upon  the  demurrers,  whidi 
were  afterwards  overruled  ;  the  court  of  King's  Beneti  refiised  to  let 
the  defendant  vrithdraw  his  demurrers,  and  plead  to  issues :  And  by 
BeMiton,  Just.  "  Where  the  demurrer  is  first  argued,  before  any 
trial  of  the  issues,  the  court  will  giTe  teave  to  amend  ;   a*)  in  the  case 


•  Doug.  385.  45«.  tion  to  a  tham  plea  afttr  argument,  witboul 

^Say.  Itep.  316.  paying  costs. 

•i  WHa.  173.  and  see  1  Moore,  SI.  •  1  East,  135.  (n). 

*«  Bur.  756.  but  cee  1  Ban,  372.  where  'Say.  Rep.  116,  17. 

tteplaiottf  had  leave  to  amend  a  replica*  f  1  Bor.  39i,  S« 
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of  Oiddim  t.  Oiddint^:  But  this  is  an  attempt  to  anoend  issues  in 
law,  after  a  verdict  has  been  found  on  the  issues  in  fact,  and  continent 
damaiifes  assessed  ;  of  which  there  never  was  an  instance.  And  we 
do  not  know  where  it  would  end ;  nor  how  the  cause  could  be  a^in 
carried  down  to  trial.  The  court  cannot  help  seeing  that  this  is 
upon  record :  Here  are  verdicts  and  contingeut  damages  found. 
The  cases  of  amendment  cited  are  where  the  whole  is  supposed  to  be 
in  paper ;  or  else  the  court  could  not  have  done  it.  We  have  no  au- 
thority to  do  this,  after  it  is  plainly  upon  record.*'  So  where  judg- 
ment has  been  given  for  the  defendant  on  demurrer  to  a  plea,  the 
court  of  Common  Pleas  will  not,  in  a  subsequent  term,  set  aside  that 
judgment,  and  suffer  the  plaintiff  to  reply^  by  confessing  the  matters 
contained  in  the  plea,  and  taking  judgment  of  assets  quando  atc^ 
dderint^. 

Whilst  the  proceedings  are  in  paper^  the  amendment  is  i^t  common 
law ;  and  not  within  any  of  the  statutes  of  amendments,  which 
relate  only  to  proceedings  of  record^.  And  there  is  no  difference,  as 
to  the  doctrine  of  amending  at  common  law,  between  civil  and 
criminal  cases** :  nor  between  penal  and  other  actions*.  Thus,  in 
a  qui  tarn  action  for  usury,  the  plaintiff  was  permitted  to  amend  his 
declaration,  by  alteriug  the  date  of  a  note,  after  issue  joined  and  en- 
tered on  the  roll,  and  after  many  terms  had  elapsed  since  the  com- 
mencement of  the  action^  A  similar  amendment  was  permitted,  in  a 
subsequent  case,  after  the  record  had  been  made  up  for  trial,  and 
withdrawn  upon  discovery  of  the  mistake'.  So  where  the  defendant 
was  served  with  the  copy  of  a  latitat  in  a  penal  action,  by  a  wrong 
name,  and  declaration  filed  conditionally  by  the  same  name,  to  which 
be  appeared,  and  pleaded  a  misnomer  in  abatement,  the  court  of 
King^s  Bench  held,  that  a  judge's  order  to  amend  the  bill  and  de- 
claration, by  substituting  the '  true  name,  was  good ;  and  that  after 
such  fimendment,  the  proceedings  could  not  be  set  aside  for  irregu- 
larity".   And  in  general  it  seems,  that  where  there  has  been  no  un- 


•  Say.  Hep.  316.  Bur.  403.  3  Maale  &  SeK  450. 
k  6  Taunt.  45.  1  Marsh.  401.  S.  C.  '3  Bur.  1098, 9. 

c  I  Salk.  47.  3  Salk.  31.                            *  >  5  Bar.  3833,  4.  and  see  TailUur  qm  Urn 

«  I  Salk.  5t.  3  Ld  Raym.  1068.  6  Mod.  ▼.  Coeh,  T.  33  Geo.  HI.  K.  B.  6  Darof.  fc 

385  S.  C.  Cas.  temp.  Hardw.  41.  3  Sir.  739.  Eaut,  173. 

4  East,  175.  ^3  MhqIc  4&  Sel.  45a 

•  1  Sir.  137.  3  Str.  1337.  1  WiU  356.  1 
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htj  deky  on  the  part  of  the  plaiDtiff,  the  cottrts  will  give  him 
ktfe  to  amenit  his  declaration  in  a  penal  action,  even  after  the  time 
aUoited  for  bringing  a  new  one  is  expired\  But  where  the  plaintiff 
in  such  mn  action  has  been  guilty  of  any  unnecessary  delay  in  pro* 
secuting  his  suit^  the  courts  in  their  discretion  will  not  permit 
amendments  to  be  made  in  the  declaration,  though  the  pleadings  are 
still  in  paper** :  And  in  a  late  case,  the  court  of  Common  Pleas 
would  not,  in  a  peoal  action,  alter  the  term  of  which  the  declaration 
was  entitled,  to  a  previous  term,  without  a  sufficient  reason  being  as- 
signed by  affidavit"".  And  there  is  said  to  be  no  instance,  in  which 
the  court  of  King^s  Bench  have  given  leave  to  amend,  as  to  the 
parties  to  the  suit  in  a  qui  iam  action,  after  demurrer**. 

When  the  proceedings  are  entered  on  record^  the  courts,  it  is  said, 
will  amend  no  farther  than  is  allowable  by  the  statutes  of  amend- 
ments*.    By  the  first  of  these  statutes,  (14  Edw.  III.  stat.  1.  c.  6.) 
it  is  enacted,  that  **  no  process  shall  be  annulled  or  discontinued,  by 
**  misprision  of  the  clerk,  in  writing  one  syllable  or  letter  too  much 
*'  or  too  little  ;  but  as  soon  as  the  mistake  is  perceived,  by  challenge 
**  ot  the  party,  or  in  other  manner,  it  shall  be  amended  in  due  form, 
'<  witbont  giving  advantage  to  the  party  that  challengeth  the  same, 
**  because  of  such  misprision.*'    The  judges  construed  this  statute 
so  favourably  for  suitors,  that  they  extended  it  to  a  wordf.    And  by 
the  9  Hen.  V.  stat  1.  c.  4.  it  is  declared,  that  they  shall  have  the 
•ame  power,  as  well  afier  as  before  judgmeut,  so  long  as  the  record 
and  process  are  before  them.     This  statute  is  confirmed,  and  made 
perpetual  by  4  Hen.  VI.  c.  3.  with  a  proviso,  that  it  shall  not  extend 
to  process  of  outlawry,  &c.    By  the  8  Hen.  VI.  c.  12.  the  justices 
are  further  empowered  to  examine  and  amend  what  they  shall  think, 
io  their  discretion,  to  be  the  misprision  of  thfiir  clerks,  in  any  record, 
process,  word,  plea,  warrant  of  attorney,  writ,  panel,  or  return  :   And 
by  the  8  Hen.  VI.  c.  15.  they  may  amend  the  misprisions  of  their 
clerks  and  other  officers,  as  sheriffs,  coroners,  &c.  in  any  record. 


•6  Darnf.  h,  Ernst,  543.  7  Darnf.  k.  East,  '  Ptr  BtdUr,  Jast.  4  Darnf.  k,  East,  9'i8. 

35. 4  Ka«t,  433.  435.  •  1  Salk.  47.  3  Salk.  31.  Gilb.  C.  P.  1 14, 

^  9  Doraf.  Sl  Bast»  707.  6  Darnf.  dc  East,  ^5.  2  Wils.  147.  4  Biac.  Rep.  990. 

171.  S  Doriif.  a  East,  30.  f  8  Co.  157.  a. 

«6  Tanot.  19.  1  Marsb.  419.8.  C. 
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process,  or  rofurn  before  them,  by  error  or  otherwise,  in  writing'  n 
letter  or  syllable  too  much  or  too  little.  These  are,  properly  speakini^, 
the  only  statu(f*9  of  amendmenl9^ :  and  it  seems  they  apply  to  p^nat 
as  well  as  to  other  actions^;  but  they  do  not  extend  to  criminal 
cases'",  nor,  as  it  should  seem,  to  process  in  inferior  courts'*. 

In  order  to  amend  upon  these  statutes,  it  is  a  general  rule,  that 
there  must  be  something  to  amend  by.  And  in  compliance  with  this 
rule,  it  has  been  determined,  that  the  original  writ%  or  bilK,  ia 
amendable  by  the  instructions  gi?en  to  the  officer  ;  the  declaration 
by  the  b'\\\^;  the  ploudings,  subsequent  to  the  declaration,  by  the 
paper-book\  or  draft  under  counsel's  hand* ;  the  nisi  prius  foil  by 
the  plea  roll'' ;  the  verdict,  whether  general  or  special,  by  the  plea 
roll*,  memory",  or  notes*  of  the  judge,  or  notes  of  the  associate,  or 


•  1  Salk.  51.  The  re&t,  begiaoing  with 
the  32  Hen  c.  30.  are  statutes  o(  jeofails. 

^  1  Rol.  Abr.  tit.  Amendment,  2  Str.  1227. 
Doag.  114.  1  Marsh.  180. 

•  1  Salk.  51.  3  Ld.  lUym.  1307.  Gilb. 
C.  P.  116. 

•  Willcs,  129.  The  language  howeTer, 
u«ed  by  the  court  in  this  case,  **  that  the 
words  of  the  statutes  of  amendments  do  not 
extend  to  inferior  courts,"  must,  it  is  pre- 
iumed  by  Mr.  DumfurHf  be  understood  wKh 
this  qualification,  that  the  inferior  court 
itself  cannot  amend :  For  if  a  writ  of  error 
be  brought  in  the  King's  Bench  from  an  in* 
fenor  court,  for  an  error  amendoble  by  the 
statute  8  Hen.  VI.  c.  1ft.  there  seems  to  be 
no  reason  why  the  superior  court  should  not 
amend  that  error ;  the  words  of  that  statute 
not  being  that  "  in  any  action  brought  in 
any  of  the  superior  coultfi,'*  but "  for  error 
assigned  in  tny  records,  ice.**  no  judgment 
shall  be  reversed,  &c.  bat  the  king's  judges, 
2&c.  may  amend,  5cc.  Id.  126.  n.  but  see  i 
Rot.  Abr.  209,  10.  semb,  contra, 

•  8  Co.  161. 1  Ld.  Raym.  564.  1  Salk.  49. 
S.  C.  Bari)€S  10.  16.  82. 

^Baines,  3.  11.  16.24.26. 
VI   Str.  583.  2  Sir.   954.    1151.   1162. 
1271.  Say.  Kep.  994. 


k  8  Co.  161.  b.  Palm.  404,  5.  Uicb,58. 
86.  S.  C.  Cro.  Car.  144.  1  Salk.  50.  88.2 
Ld.  Raym.  895.  S.  C. 

'  Cro.  Eliz.  258.  2  Str.  846.  1  Banard. 
K.B.  213.  220.S.  C. 

1"  8  Co.  161.  b.  Cra  Car.  203.  1  Salk.  4». 
1  Ld.  Raym.  94.  12  Mod.  107.  Comb.  393. 
S.  C.  2  Str.  12€4.  Say.  Rep.  76.  Barnet,  14. 
1   Campb.  57.  but  bee  1  Ld.  Raym.  511. 

» 1  Ld.  Rayta.  133. 

•  Cro.  Car.  338.  Gilb.  C.  P.  164.  1  Sac. 
Abr.  101.  Bui.  A^  PrL  320.  Cas.  Pr.  C.  P. 
118,  19.  Barnes,  6.  S.  C.  /(/.  449. 

•  2  Str.  1 1 97.  1  Wils.  33.  S.  C  Doug.  376. 
673.  7f  2.  745.  3  Durnf.  &  East,  659.  749. 
8  F.ast«  357.  1  Bos.  &  Pol.  329.  S  Bos.  & 
Pul.  C43.  1  Marsh.  182.  butaee  1  H.  Blac. 
78.  6  Ournf.  &  East,  694.  I  Barn,  &  Aid. 
161.  But  the  court  of  King's  Bench  r^ecled 
an  application  to  amend  the  entry  of  a 
▼erdict,  according  to  the  notes  of  an  ar- 
bitrator to  whom  the  cause  bad  been  re- 
ferred, on  the  ground  that  they  had  no 
pow#r  to  compel  such  notes  to  be  brought 
U'fore  them.  1  Chit.  Rep.  383.  And  the 
application  to  amend  the  verdict  by  the 
juilge's  notesy  should  be  made  to  the  jadge 
who  trifd  the  cause,  and  not  to  the  court. 
U  ikitt. 
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derk  of  assise*  :  and  if  special,  by  the  notes  of  counsel^  or  even  by 
IB  affida^t  of  what  wm  proved  upon  Uie  trial^ ;  the  judgment  by 
Ike  verdict^  ;  and  the  writ  of  execution  by  the  judgment*,  or  by  (be 
airard  of  it  on  the  roll',  or  by  formfr  process?.  Bat  notwithstanding 
tlie  general  rale,  wiiieh  prohibits  amendments  not  authorized  by  the 
above  slatates,  after  the  proceedings  are  entered  on  record,  the  courts, 
we  have  seen^,  have  in  partieutar  instances  permitt-ed  the  plaintiff  to 
amend  his  declaratien  or  repNcation,  and  the  defendant  to  amend 
bis  plea,  in  cases  where  there  has  been  notbmg  to  amend  by,  after 
issse  joined,  and  after  the  proceedings  have  been  entered  on  record, 
and  even  after  a  trial  has  been  had  thereon,  and  the  plaintiff  has  been 
Doosuiledl,  or  fiuled  in  producing  the  record. 

The  amendment  may  be  made  in  any  stage  of  the  proceedings'^ : 
and  those  things  which  are  amendable  before  error  brought,  are 
amendable  afierwardsy  so  long  as  diminution  may  be  alledg^cd,  and  a 
oerftorart  awarded^.  Alter  error  brought  in  the  King's  Bench,  on  a 
judgment  of  the  Common  Pleas,  the  amendment  may  be  made  in  the 
former  court',  or  in  the  court  below".  If  it  be  made  below,  a  ceriio" 
rari  may  be  had,  on  atledging  diminution,  to  bring  up  the  record  in 
its  amended  state ;  or  if  the  clerk  of  the  treasury  of  the  Common 
Pleas  attend  with  the  record  in  the  King^s  Bench,  the  latter  court  on 
motion  will  order  the  transcript  to  be  amended  by  it^  And  this  way 
of  amending  the  transcript  in  the  King's  Bench,  is  the  course  of  t,he 
court,  in  order  to  save  a  certiorari ;   for  if  the  record  be  right  below, 


•Cra.  Car.  145.  1  Salk.  47,  8.  1  Ld. 
SjyiD.  13d.  S.  C.  1  Salk.  53.  1  Ld.  Raym. 
S35.  I  Banurd.  K.  B.  t9I.  1  Bac.  Abr. 
JOl.  Gilb.  C.  P.  163.  but  see  2  DwtkU  & 
£ai«,28l. 

k  1  RoL  Refi.  82.  1  Rol.  Abr.  207.  pi. 
n,  1  SaJk.  47,  8.  53, 

<  1  SU.  514.  8  Mod.  49.  S.  C. 

*«Str.  787.  3  Durnf.  fc  But,  349.  1 
Manh.  183. 

*B«ws  10,  11.  S  Blac.  lUp.  836.  ^i 
DaniC  k.  East,  737.  5  Daraf.  ft  E;itt,  377. 
6  Danif.  h.  East,  430.  4  Taout.  S2S. 

'Sft7.  Sep.  12.  3  Wilf  .58.  2  Bos.  & 
M.  S3<>.   1  Manb.  237.   5  Taaot,  605. 


S.  C. 

»  3  WHs.  58.  3  Dumf.  St  Rast,  657.  I  H. 
Blac.  541. 

fc.rfrtfc,  719.  741. 

1  AnUy  729. 

^8  Co.  16'2.  a.  W.  Jon.  9.  3  Durnf,  h, 
East,  349.  659.  749.  7  Durnf.  3t  East,  474. 
703.  4  Taunt.  588.  and  s^ce  1  Salk.  269. 
Cas.  temp,  Hardw.  119.  for  the  time  of 
awarding  a  etrtiopri, 

>  Poph.  102.  8  Co.  162.  a.  2  Rol.  Rep. 
471.  3  Mau!e5c  Sel.  591. 

■  Pnph.  102.  Hardr.  505.  1  Marsh.  189. 
382.  5  Taunt.  820. 

•2  Rol.  Rep.  471.  Hardr.  505. 
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the  party,  upon  dio^inution  alledged,  may  have  a  certiorari  of  eotD<- 
iBon  right  for  bringing  it  up*.  After  error  brought  in  the  Exchequer 
Chamber,  upon  a  judgment  of  the  King's  Bencby  it  is  necessary  to 
make  the  amendment  in  the  latter  court ;  as  this  differs  from  the  case 
of  a  writ  of  error  from  the  Common  Pleas,  because  that  ooari  is  sup- 
posed  to  send  up  the  very  record,  but  the  King's  Bench  sends  only  a 
transcript^.  When  the  record  in  such  case  is  amended,  it  is  either 
certified  into  the  Exchequer  Chamber,  upon  diminution  alledged*  ;  or 
upon  carrying  it  there,  by  the  clerk  of  ihe  treasury  of  the  King's 
Bench,  the  justices  and  barons  will  order  the  transcript  to  be 
amended^ :  or  the  transcript  may  be  brought  back,  and  amended  in 
the  King's  Bench,  by  the  original  record*.  If  there  be  any  mMoJbe 
in  the  transcript,  by  the  negligence  of  the  clerk,  the  court  above,  on 
carrying  up  the  record,  will  order  the  transcript  to  be  amended  by  it^ : 
and  though,  after  a  writ  of  error,  it  is  not  usual  to  suffer  an  amend- 
ment of  the  record  of  an  inferior  courts,  yet  where  there  is  a  mistake 
in  the  transcript,  the  court  above  will  order  it  to  be  rectified**.  The 
clerk  of  the  errors  in  the  Common  Pleas,  in  transcribing  the  record, 
by  mistake  entitled  the  declaration  generally,  instead  of  specially^  and 
error  was  assigned  thereon ;  after  which  he  amended  the  transcript, 
by  inserting  the  special  title  ;  and  the  court  of  King's  Bench  would 
not  restore  the  transcript  to  the  state  in  which  it  stood  at  the  time 
when  the  plaintiff  in  error  assigned  his  error^. 

On  an  amendmeht  after  error  brouglit,  it  was  not  formerly  usual  to 
allow  the  plaintiff  his  couU  of  the  writ  of  error^ :  but  it  is  now  settled, 
that  they  shall  be  allowed  him,  provided  the  amendment  be  made 
after  final  judgment,  and  the  plaintiff,  after  notice  of  the  amendment, 
do  not  proceed  farther^ ;  though  if  the  amendment  be  made  before 
final  judgment",  or  the  plaintiff  proceed  after  notice  thereof'',  he  shall 
not  be  allowed  his  costs.     And  where  amendments  are  made  upon  a 


•  1  Salk.  49.  ^  1  Wllf .  337.  Say.  Rep.  59.  S.  G. 
^  9  Str.  837.  i  I  Maule  k,  Sel.  238. 

•  Cro.  Jac  429.  628.  9  Rol.  Rep.  471.  ^3  Mod.  113. 

4  1  RoU  Abr.  208.  13  Lev.  361.  8  Ld.  Raym.  897.  Ik^  ?. 

•  U  209.  S  Str.  837.  SkwU,  T.  83  Cleo.  ill.  K.  B, 
t  Harilr.  605.  m  1  Ld.  Haym,  95. 

f  1  Rol.  Abr.  809, 10.  bot  tee  Wi11efl,186.  n  i  Salk.  49.  m  marg.  Uogi  fv  SkaU,  T. 

■.  AnU,  746.  23  Geo.  IIL  K.  B. 
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writ  of  error,  after  verdicty  &c.  by  virtae  of  the  statutes  of  jeofails,  no 
eosts  are  ^iren  ;  for  the  construction  of  those  statutes  has  been,  to 
gire  judj^ent  for  the  party  upon  the  writ  of  error,  as  if  the  amend* 
Beats  bad  been  made*. 


•CU.lM^.  Hard V.  314. 
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CHAP.  XXIX. 


Of  MAKING  UP,  and  entering  the  Issue  ;  and  of  the 
Rolls  of  the  Courts,  with  the  manner  o/"  bringing 
in  and  DOCKeTiNG  them, 

AN  isBue  is  defined  to  be  a  single,  certain,  and  material  point, 
issuing  out  of  the  allegations  or  pleadings  of  the  plaintiff  and 
defendant" ;  but  it  more  commonly  signifies  the  entry  of  the  allega«» 
tions  or  pleadings  themselves  :  And  it  is  either  in  law,  upon  a  de- 
murrer ;  or  in  fact,  which  is  triable  by  the  court,  upon  nul  iiel 
record,  or  by  a  jury,  upon  pleadings  concluding  to  the  country. 

An  issue  in  fact  triable  by  a  jury,  is  either  such  as  arises  in  the 
course  of  an  adverse  suit,  or  is  directed  by  some  court  of  law  or 
equity,  or  framed  under  the  authority  of  an  act  of  parliament,  for  the 
trial  of  a  disputed  question  ;  which  latter  is  called  a  feigned  issue**. 
Two  or  more  issues  are  sometimes  joined  in  the  same  cause ;  a» 
where  the  defendant  demurs  and  pleads  to  different  counts  of  a  decla* 
ration,  or  the  plaintiff  demurs  and  replies  to  different  pleas,  or  where, 
in  an  action  against  two  or  more  defendants,  they  appear  by  different 
attornie<«,  and  sever  in  pleading"".  la  these  cases,  there  is  only  one 
trial  of  the  issues  in  fact  ;  and  the  jury  who  try  them  assess  the 
damages  for  the  whole  cause  of  action,  or  as^ainst  all  the  defend- 
ants, abboluiely,  if  the  other  issues  have  already  been  determined  in 
favour  of  the  plaintiff,  or  otherwise  conditionally,  provided  judgment 
shall  be  afterwards  given  for  him. 

The  issue,  as  dependent  on  the  pleadings,  is  general  or  special. 
In  the  King's  Bench,  in  every  action  wherein  the  defendant  pleads 


•Co.  Lit.  13G.  a.  c  See  further  as    to    Usuet,   Chitty  ob 

^  Append.  Chap.  XXIX.  §  51.  Pleading,  1  V.  p.  629«  kc 
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ihe  f^aenl  issae,  or  deinars  ^neraHy  to  the  declaration  ;   ob  a  plea 
of plene  adnUnUtravit  by  ao  executor  or  administrator;    in  debi^ 
where  the  deft;ndant  pleads  a  special  non  e$t  /actum^  compervit  ad 
diem  to  a  bail  bond,  or  nul  tiel  record  to  an  action  on   a  judf^« 
meat  or  recognizance ;   in   covenant,  where  bis  plea  coodudes  to 
the  coantry  ;  and  in  trevpoM,  where  be  pleads  $on  oBsauU  demesne, 
Ubemm  tenementumt  or  not  guilty  to  a  new  assignment ;  the  issue 
is  made  ap,  on  four-penny  stamped  paper*,  by  the  attomies :  who 
likewise  oiake  up  all  issues  and  demurrers  upon  writs  of  error,  scire 
facialis  and  audita  querelaj  and  repleaders,  or  other  matters  (or- 
nerly  entered  of  record\   In  all  other  cases,  both  by  bill  and  original, 
in  the  King^s  Bench,  the  issue,  or,  as  it  is  commonly  termed,  tbo 
paper  book,  or  upon  an  issue  in  law,  the  demurrer  book  is  made  up 
by  the  clerk  of  the  papers'" ;   who  charges  the  plaintiff's  attorney 
eigkt  pence  per  folio  for  the  whole  book,  and  Jbur  pence  per  folio 
for  all  the  pleadings  subsequent  to  the  declaration,  (which  the  plain* 
tiff*8  attorney  furnishes  him  with  a  copy  of,)  besides  stamps.     In  the 
Common  Pleas,  the  issue  is  in  all  cases  made  up,  on.  four-penny 
stamped  paper*,  by  the  plaintiff's  attorney,  or,  in  country  causes,  by 
his  agent. 

Formerly,  when  the  plaintiff  in  his  replication  concluded  to  the 
country,  or  demurred,  tbe  issue,  in  the  King's  Bench,  could  not  have 
been  made  up,  till  a  four-day  rule  bad  been  given  and  expired,  to 
r^o, orjoinin  demurrer;  but  the  practice  in  this  respect  is  now 
altered,  it  being  a  rule  in  that  court,  that  **  in  all  special  pleadings, 
where  the  plaintiff  takes  issue  upon  the  defendant's  pleading,  or  tra- 
verses the  same,  or  demurs,  so  as  the  defendant  is  not  let  in  to  alledge 
any  new  matter,  the  plaintiff  may  make  up  the  paper-book,  without 
grriog  a  rule  to  rejoin^ :"  but  otherwise  a  rule  must  be  given  for  that 
purpose,  unless  the  defendant  be  bound,  by  a  judge's  order,  to  rejoin 
gratie.  If  the  plaintiff  will  not  make  up  the  paper-book,  it  may  be 
Bade  op  by  the  defendant:  and  a  rule  may  it  seems  be  given 
theraoo  by  the  master,  for  the  plaintiff  to  enter  the  issue  of  record  ; 


•53  Oca  III.  c  184.  Scked.  Part  U.  §  «  R.  T.  1  Geo.  11.  a.  K.  B.    ilndfortlie 

QL  practice  on    the  erowM    side,  ice  6  East 

^  a.  T.  19  W.  IIL  a.  K.  B.    .  58G. 
•  Say.  Kcp.  9V.  bat  aee  2  Str.  1266. 

«c 
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or  in  default  thereof,  that  it  may  be  entered  by  the  defendant" :  But 
the  more  usaal  way  is,  for  the  defendant  to  rule  the  plaintiff  to  enter 
the  issue ;  and  on  his  neglecting  to  do  so,  to  sign  a  judgment  of  noii 
pro9.  In  the  Common  Pleas,  when  the  defendant's  plea  concludes 
to  the  country,  the  plaintiff  may  add  the  similiter  forthwith,  and 
make  up  and  deliver  the  issue,  with  notice  of  trial ;  but  when  the 
plaintiff's  replication  concludes  to  the  country,  he  cannot  regularly 
make  up  the  issue,  without  previously  giving  a  four  day  rule  to  rejoin, 
unless  the  defendant  be  under  terms  of  rejoining  gratis.  It  is  not 
unusual  however,  for  the  plaintiff's  attorney,  in  such  case,  to  make 
up  the  issue  forthwith,  and  deliver  it  with  notice  of  trial :  And  where 
he  had  added  a  $imiUter  to  the  replication,  and  delivered  the  issnei 
with  notice  of  trial,  to  the  defendant's  attorney,  who  accepted  it,  but 
did  not  pay  the  issue  money,  in  consequence  of  which  the  plaintiff's 
attorney  signed  judgment,  without  giving  a  rule  to  rejoin,  the  court 
held  the  judgment  to  be  regular,  after  consulting  the  prothonotary, 
who  said  that  the  practice  was  not  to  give  a  rule  to  rejoin,  vrhere  the 
defendant  had  accepted  the  issue,  with  a  simUiter  added  by  the  plain- 
tiff, and  not  struck  it  out*".  In  this  case  therefore,  if  the  defendant's 
attorney  be  not  under  terms  of  rejoining  gratis,  and  do  not  mean  to 
accept  the  issue,  he  should  immediately  strike  out  the  simiiiter,  and 
return  the  issue,  v^ith  a  notice  indorsed  thereon,  that  he  has  struck  it 
out,  and  will  file  a  demurrer  in  the  office,  or  that  he  will  accept  it  as 
ft  replication  only,  and  insist  on  a  four  day  rule  to  rejoin^ 

The  issue  contains  an  entry  or  transcript  of  the  declaration,  and 
Other  subsequent  pleadings'* ;  and  in  actions  by  bill  in  the  King's 
"Bench,  should  be  made  up  of  the  term  in  which  it  is  joined*.  And  it 
Is  prefaced,  in  that  court,  with  a  memorandtimf  stating  the  exhibiting^ 
of  the  bill,  and  that  there  are  pledges  for  the  prosecution  of  it^  The 
reason  for  a  memorandum  is,  that  proceedings  by  biU  were  formerly 
considered  as  the  bye  business  of  the  courts :  And  it  varies  in  four 
cases ;  first,  when  the  issue  is  of  the  same  term  in  which  the  cause  of 


•  R.  E.  1 1  W.  III.  /'<i/.  K.  B.  •  Append.  Chap.  XXIX.  J  35. 

*  1  H.  Blac.  254.  But  note,  this  was  be*  •  /A  i&irf.  §  1,  &c. 
Awe  tbe  rale,  by  which  judgment  is  not  al-  «  3  East,  204. 

lowed  to  be  signed  for  non-payownt  of  the  '  Append.  Chap.  XXIX  5  ^»  *C\ 


ffGiIb.CP.47. 
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tctioB  ttocmed ;   secondly,  when  it  is  of  a  term  subsequput  to  the 
€t«e  of  action,  but  of  the  same  term  with  the  declaration ;   thirdly,^ 
mhea  it  is  of  a  term  subsequent  to  the  declaration,  and  within  four 
tonuB  after;    fourthly,  when  it  is   more  than  four  terms  after  the 
declaration.     la  the  first  case,  the  m&morandum  is  special,  stating 
the  bill  to  have  been  exhibited  on  a  particular  day  in  term,  after  the 
eaose  of  action  accrued  :   In  the  second  case,  it  states  the  bill  to  have 
been  exhibited  on  the  first  day  of  the  term  in  which  the  declaration 
was  ddivered  :  In  the  third  and  fourth  cases,  it  pursues  the  fact,  but 
with  this  difference,  that  in  the  third  case,  the  term  of  exhibiting  the 
bill  is  referred  to  as  last  past,  ami  in  the  fourth,  as  in  a  certain  year 
of  the  king's  reign*.    But  where  the  issue  in  the  Common  Pleas,  on 
a  proceeding  by  biUot  Easter  term,  was  made  up  and  deliyered  of 
Trimitjf  term,  and  the  whole  proceedings  appeared  thereby  to  be  of 
Uiat  tenn,  without  any  continoanee  from  Easter  to  Trinity^  or  any 
alkas  prout  patet^  which  was  conceived  to  be  irregular,  the  court 
overruled  the  objection,  and  thought  the  continuance  or  cJias  prout 
paiei  was  not  necessary  in  the  issue  paper,  but  might  be  entered  at 
My  time  upon  the  roll''. 

When  the  proceedings  are  entered,  in'  the  King's  Bendi,  with  a 
general  memorandumt  which  relates  to  the  first  day  of  term,  and  the 
cause  of  action  appears  in  evidence  to  have  arisen  after  the  first  day 
of  term,  the  plaintiff  rtiay  produce  the  writ,  in  order  to  shew  that  it 
was  really  sued  out  subsequent  to  the  cause  of  action'.  And  where 
in  a  similar  case,  the  fact  complained  of  was  admitted  by  the  defend- 
ant's plea  of  son  ctssault  demesne^  the  court  held  it  to  be  well 
cnoogfa ;  for  the  plaintiff  need  not  gire  any  evidence  on  this  plea, 
nnkss  to  aggravate  damages :  and  the  court  will  not  nonsuit  him ; 
because  it  is  amendable  by  a  new  bill*^.  In  like  manner,  where  the 
defendant  pleads  plene  acImtiiMfraeif',  or  a  tender^^  he  has  a  right 
to  set  up  the  fact  against  the  fictitious  relation,  in  order  to  support 
bis  plea. 


«  1  SMmd.  40.  (1).  9  Stand,  1.  (1).  163.  2  Saand.  1.  (1.) 

*2 Will.  SOS.  d  3  Str,  12fl.  I  Wih.  171.  S.  C 

•  1  Blac  Rep.  319.  3  Bur.  1241.  S.  C.  •  1  Sid.  43^ 

Ptf/k  T.  MarUa^  B.  S4  Geo.  UI.  K.  B.  1  '  Cowp,  456.  bat  se^  4  Btjp,  Rep.  1% 

B(».ltPiiLlK3.  Forre«t,  110.  5  Enjp.  Rep. 
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After  Terdict,  a  general  menMrandwm^  by  which  the  eaiue  of 
aoUon  appears  to  have  arisen  after  the  action  brought,  has  been 
allowed  to  be  rectiBed  by  an  examination  of  the  real  time  of  filing 
the  biltj  or  of  the  baiP,  to  which  the  bill  relates;  but  the. better 
and  more  usual  way  is  to  file  a  new  bill,  and  amend  by  it«^  And 
this  may  be  done,  even  in  a  qtU  tarn  action'.  In  a  modem  case*,  the 
eoifrt  gave  the  plaintifi"  leave  to  amend  the  bill  filed,  by  inserting  m 
special  memorandum  of  the  day  of  filing  the  same,  and  to  carry  in  a 
liew  roll  agreeable  to  the  amended  bill,  and  to  make  the  transcript 
conformable  to  the  new  toll,  even  after  a  writ  of  error  brought,  on 
payment  of  costs  :  But  such  an  amendment  cannot,  we  l{ave  seen^, 
be  made,  after  the  prdceedings  are  entered  on  record,  without  leave 
of  the  court.  And  after  obtaining  the  paper  book  from  the  clerk  of 
the  papers,  with  a  memorandum  of  the  term  generally,  correspond- 
ibg  with  the  declaration,  neither  party  has  a  right  to  amend  it,  by 
makitig  a  special  memorandum  of  the  day  of  the  deUvery  of  the 
declaration,  without  an  orfer  for  leave  to  amend*. 


If  the  plea  be  of  a  term  sabaequent  to  the  declaration,  the  iasne  by 
biUj  in  the  King's  Bench,  contains  the  entry  of  an  impariance^ ; 
which,  we  have  seen,  is  general  or  special  Where  a  special  impar* 
lance  is  necessary,  to  enable  the  defendant  to  plead  any  particular 
plaa,  it  must  be  entered  in  the  issue;  but  otherwise  the  entry  of  a 
general  imparlance  is  sufficient :  And  it  is  not  necessary  to  enter 
more  than  one  imparlance,  though  several  terms  have  intervened 
between  the  decburation  and  the  plea\  When  the  replication  b  of  a 
term  subsequent  to  the  plea,  it  is  usual  for  the  clerk  of  the  papers  to 
insert  eontinuanoes  in  the  paper-book ;  but  this  does  not  seem  to  be 
necessary^ 

There  is  no  imparlance  roll  in  the  King's  Bench:  But  in  the 
Common  Pleas,  when  an  original  is  actually  issued  in  the  first 

*  1  Sid.  S73.  t  Keb.  368.  8.  C.  1  Vent.  •  7  Duraf.  ft  Eart,  474.  1  East,  135.  S.a 
135.  «  LtT.  13.  S  Kcb.  790.  &  C.  and  we      cited. 

Cwtb.  114.  1  Show.  147.  S.  C.  '  AHte,  86l 

*  1  Sid.  43«.  2  hty.  176.  T.  JOn.  87.  3  «  1  Cbit.  Rep.  336.  ana  see  1  Blaolo  9t 
K^.  693.  8.  C.  but  tee  Carth.  U3.                   Sel.  «3«.  1  Cbit.  Rep.  45.  9  Barn,  fc  Aid. 

1 1  Str.  583.  9  Str.  1151. 1169.  1  WiJg.      472.  I  Chit.  Rep.  977.  S.  C. 
104.  hot  lee  6  Dornf.  it  Ewt,  129.  ^  Append.  Chap.  XXIX.  §  9. 

*  Lhfdv. «««,  T.  93  Qt9.  III.  K.  B.  » 1  Ca.  7^ 
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iastenoe,  (which  however  is  seldom  the  casej  or  the  pfoceediogs  we 
bj  bill  filed  a^inst  an  attorney,  or  member  of  the  house  of  common^, 
if  Che  defendant,  be  entitled  to  an  imparlance,  it  is  entered  on  a  roll, 
called  the  imparlance  roll,  which  is  made  up  of  the  term  the  ori- 
ginal writ  is  returnable,  or  bill  filed ;  and  contains  an  entry  of  the 
declaration  or  bill,  and  of  the  defendant's  appeaimnce  thereto,  with 
the  prayer  and  grant  of  an  imparlance*. 

After  the  declaration,  or  imparlance,  if  there  be  one,  the  pleadings 
are  next  copied,  in  their  proper  order,  beginning  each  with  a  neir 
fine ;  and  under  them,  the  clerk  of  the  papers  is  directed  to  write  the 
munes  of  the  counsel  by  whom  they  are  signed,  as  well  on  the  part  of 
the  plaintiflT,  as  of  the  defendant*".  Formerly,  if  there  bad  been  a 
pka  in  abatement,  upon  which  a  respondeat  oueter  was  awarded, 
and  afterwards  the  defendant  had  pleaded  in  chief,  it  was  neoespfu'y 
to  enter  the  plea  in  abatement,  and  judgment  of  reepomdeai  oueterf 
in  makiog  up  the  issue,  as  well  as  the  plea  in  chiefs ;  and  where  thej 
were  entered  in  the  plea  roll,  but  omitted  in  the  record  of  urn  prim^^ 
the  court  on  that  ground  arrested  the  judgment,  the  record  of  ni$i 
prime  not  appearing  to  be  in  the  same  cause''.  Afterwards  a  rule 
•  was  made  in  the  King's  Bench,  that  for  the  future,  a  copy  of  the 
plea  in  chief  only  should  be  deliYered  and  paid  for* ;  and  agreeably 
thereto,  where  the  plea  in  abatement  and  judgment  of  reepondeat 
oueter  were  omitted  in  the  plea  roll,  the  court  held  the  omission  to  be 
immaterial;  particularly,  as  the  defendant  had  accepted  and  paid 
for  the  issue'. 

An  issue  >in  fact  by  biU  in  the  King's  Bench,  when  triable  by 
the  country,  concludes  with  the  award  of  the  venire  faciae,  or 
process  to  bring  in  the  jury,  as  follows :  ^*  There/ore  let  a  junf 
'*  thereupon  come^  be/ore  our  lard  the  king  at  Westminster,  on 
*'  (the  return  of  the  writ,  being  a  day  certain),  by  whom^  ^TC  and 
"  who  neither^  Sfc.  to  recognize^  S^c.  because  as  well,  ^c.« ;  the 


•See  faHh?r  at  to  the  impvrtanee  roll,  999.  12  Mod.  l!9.  S.C. 

Bac.  Abr.  tit.  Amemlmeni,  D.  2.  Oilb.  C.  P.  "7  Mod.  61.  1  Salk.  5. 

42, 3,  4.    Boote's  Suit  at  Law,  la»t  edUioo,  '3  Bur.  1682. 

p.  1%  91,  fcc.  1  Wilt.  183.  c  For  the  explanation  of  thete  ei  cHinu^ 

^  R.  E.  18  C<ir.  ir.  K.  B.  tee  the   writ  of  vtnirt  Jeciut,  post,  Chap. 

*  7  .Mud.  51.  1  Salk.  5.  XXXIII. 

*  1  Ld.  Raym.  329.  Carth.  447.  5  Mod. 
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"  §ame  day  m  given  to  thepartieg  aforeBaid^  at  the  game  place\^ 
If  there  are  several  issues  in  fact,  triable  by  the  country,  the  con-' 
clusion  is  as  follows  :  '*  Therefore  cm  meU  to  try  this  issuer  as  the 
''  said  other  issue,  or  issues,  above  joined  between  the  parties 
^'  aforesaid,  let  a  jury  thereupon  come,  ^c^.'*  Or  if  there  are 
several  defendants,  who  plead  separately,  the  award  of  the  ventre 
facias  states  between  whom  the  different  issues  are  joined,  thus  f 
**  Therefore  as  well  to  try  this  issue,  as  the  said  other  issue,  or 
^  issues,  above  joined  between  the  said  A.  B,  and  C.  D.  8fc,  let 
**  a  jury  thereupon  come,  ^.'* 

Id  an  action  of  debt  on  bond,  conditioned  for  the  performance  of 
covenants,  when  breaches  are  assigned  in  the  declaration  or  repli- 
cation, or  suggested  after  an  issue  of  non  est  factum,  &c.  on  the 
statute  8  &  9  W.  III.  c.  11.  §  8.  the  venire  should  be  awarded 
specially,  te  try  the  issue;  and  in  case  it  be  found  for  the  plaintHI^ 
to  inquire  of  the  truth  of  the  breaches,  and  assess  the  damages  sus- 
tained thereby"*.  So  where  the  defendant  in  trespass  pleads  to  paM 
of  the  declaration,  and  lets  judgment  go  by  default  as  to  the  residue,  otr 
pleads  to  the  declaration,  and  lets  judgment  go  by  default  as  to  a  ne^ 
assignment,  there  is  a  special  award  of  the  venire,  as  well  to  try 
the  issue,  as  to  assess  the  damages  on  occasion  of  the  residue  of  the 
trespasses,  or  of  the  trespasses  newly  assigned^ :  And  so  if  there  are 
several  defendants,  some  of  whom  plead,  and*  others  let  judgment  go 
by  default,  the  venire  is  awarded  as  well  to  try  the  issues,  as  to 
assess  the  damages  against  the  latter  defendants'.  In  these  cases, 
as  it  is  a  rule  that  the  jury  who  try  the  issues  shall  assess  the  whole 
of  the  damages',  there  is  an  entry  of  an  unica  taxatio,  as  follows  : 
'<  And  hecoMse  it  is  convenient  and  necessary  that  there  be  but 
*^  one  taxation  of  damages  in  this  suit,  therefore  let  such  taxatUn 
«  and  the  giving  of  judgment  in  this  behalf  be  stayed,  until  the 
^'  trial  and  determination  of  the  said  issue,  or  issues,  cAove 
''  joined  between  the  parties  aforesaid ;  or  (where  one  defendant 
*^  lets  judgment  go  by  default,)  between  the  said  A.  B.  and  the 
^  said  E.  Fr  (the  other  defendant\) 


•  Append.  Ct»p.  XXIX.  §  1.  •  Id.  §  10. 

»  H  «  7.  fid.  §  11, 12.  mnd  tee  2  Bos.  &  PoL  163). 

•MS  8.  tllCo.5,&c. 

!  Id.  §  9.  ^  j^ppend.  Cbsp.  XXtX.  $11. 
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If  diere  be  aeyeral  issues,  in  fact  snd  in  law%  or  sereral  issues  in 
hd,  one  triable  by  the  country,  and  another  by  the  court  on  nvl  iiel 
recor^y  the  award  of  the  venire  is,  as  well  to  try  the  former,  as  to 
assess  the  damages  upon  the  latter ;  absolutely,  if  the  issues  in  law, 
•rof  fact  triable  by  the  court,  have  been  already  determined  in  favour 
of  the  plaintiif,  or  otherwise  conditionallyf  in  case  judgment  shall 
be  thereupon  given  for  bim^.  In  these  cases,  if  the  issues  In  law  or 
of  fact  triable  by  the  court  are  first  determined,  and  the  plaintiff  is  in 
consequence  entitled  to  damages  upon  part  of  the  declaration,  or 
against  one  of  several  defendants,  there  is  an  entry  of  an  unica 
taxatio^  to  postpone  the  assessment  of  such  damages,  until  the  trial 
of  the  issues  in  fact :  But  if  the  issues  in  fact  are  first  tried,  an 
vMica  icucatio  is  unnecessary ;  for  in  such  case,  the  jury  who  try 
these  issues  will  of  course  assess  the  damages^. 

In  actions  by  original  in  the  King's  Bench,  the  clerk  of  the 
papers  makes  up  the  issue  or  paper  book,  of  the  same  term  with  the 
decUratioo* ;  or  it  may  be  entitled  of  the  term  issue  is  joined,  as  in 
actions  by  bilP:  and  it  begins  with  a  copy  of  the  declaration,  without 
a  memorandum^:  And  it  is  not  necessary  to  eater  imparlances,  if 
the  pleadings  are  of  a  subsequent  term'*.  This  however  is  sometimes 
done;  and  imparlances  are  commonly  entered  by  the  clerk  of  the 
papers,  between  the  plea  and  replication^,  where  they  are  of  dififerent 
terms,  in  making  up  the  issue  by  original,  as  well  as  by  bill.  The 
award  of  the  venire  facias  by  original  is  as  follows ;  ^'  Therefore 
**  itie  commanded  to  the  sheriffs  that  he  cause  to  come  before  our 
"  lord  the  king,  on  (a  general  return  day,)  wheresoever  he  shall 
^*  then  be  in  England,  twelve,  S^c.  by  whom,  ^c.  and  who  neither, 
''  S^,  to  recognize,  S^c.  because  as  well,  $c.^"  But  where  the 
sheriff  is  a  party,  or  interested  in  the  cause,  the  venire  is  awarded 
to  the  coroner^ ;  or  if  there  are  two  sheriffs,  and  one  of  them  is  inte- 
rested, to  the  other" ;  and  if  the  coroner,  as  well  as  the  sherifi^  i9 


«  Append.  Chap.  XXIX.  {15.  ^  Id.  Hid. 

k/d{13,  14.  »/rf.  §4. 

c  I  Stood.  109.  (1).  SSsaod.  300.    9).  i' /«/.  |  3. 

id.  m,  (4).  '  t  lil.  P.  R.  134.  Append.  Chop.  XXIZ. 

*  2  Stood.  300.  a,  (4).  }  9S,  7. 

•Inp.IL&9Ed.6Sl.  »5  Moale  le  Set.  144.  Append.  Clmpb 

fMl(M.)3G3.  XIZ.tM,5« 
t  Append.  Chop.  XXIX.  J  3. 
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interested,  the  venire  is  awarded  to  two  persons,  appointed  by  the 
master  or  protbonotaries,  called  elisari^.     Wberk  tbe  venue  is  laid  in  a 
county  palcUine^  instead  of  the  common  award  of  a  venire  facias^ 
there  is  a  special  award  of  a  mittimus  to  the  justices  there,  com- 
manding them  to  issue  the  jury  process,  and  when  the  cause  is  tried, 
o  send  the  record  back  a^in  to  the  court  above^.    At  what  time 
be  practice  originated,  of  sending  records  by  mittimus  into  counties 
palatine,  is  not  quite  clear;  but  so  late  as  the  11  W.  III.  the  court 
expressly  said,  they  could  not  order  a  trial  in  the  county  palatine  of 
Lanectiter^  and  therefore  they  sent  the  record  to  be  tried  in  York- 
shire  J  as  being  the  next  county^.    In  the  Common  Pleas,  the  issue 
it  entitled  of  the  term  in  which  it  is  joined** ;  and  made  up  in  the 
same  manner  as  in  the  King's  Bench  by  original. 

When  a  fair  and  impartial,  or  at  least  a  satisfactory  trial  cannot 
be  had  in  the  coimty  where  the  action  is  laid,  the  court  must  be 
moved,  on  an  affidavit  of  the  circumstances,  for  leave  to  enter  a 
suggestion  on  the  roll,  with  a  niefit  dedire^  in  order  to  have  the 
trial  in  the  next  adjoining  county** :    And  as  the  suggestion  in  such 
case  is  not  traversable,  the  court  will  see  that  it  is  necessary,  before 
they  give  leave  to  enter  it^    The  cause  in  that  case  must  be  tried  in 
tbe  next  adjoining  county,  though  it  be  a  county  palatine^.    And 
by  tbe  statute  38  Geo.  III.  c.  52.  §  1.  it  is  enacted,  that  <^  in  every 
**  action,  whether  the  same  be  transitory  or  local,  which  shall  be 
^*  prosecuted  or  depending  in  any  of  his  majesty's  courts  of  record  at 
^'  Westminster^  and  in  every  indictment  removed  into  his  majesty^s 
*^  court  of  King's  Bench  by  writ  of  certiorari^  and  in  every  infer- 
^  mation  filed  by  his  majesty's  attorney  or  solicitor  general,  or  by 
**  the  leave  of  the  court  of  King's  Bench,  and  in  all  cases  where  any 


«^  Easty  141.  Barne8,465.  Append.  Chap.  TrioUet,  pL  39. 58. 130. 133. 146.  from  which 

XXIX.  §  SS.  it  appears,  that  this  mode  of  trial  is  much 

*  Append.  Chap.  XXIX  §  16,  &c.  more  ancient  than  the  reign  of  fVilikan  the 

«  12  Mod.  313.  and  see  Say.  Rep.  47.  1  thinl. 

Dumf.  lb  East,  368.    ll  is  justly  supposed  '  Imp.  C.  P.  358. 

by  Mr.  Mafmittg,  in  bis  Practice  of  the  •  Append.  Chap.  XXIX.  |  99. 

Exchequer,  p.  296.  (xj.  that  the  practice  '3  Bar.  1333.    By  Id.  Man^/Md  and  the 

of  sending  records,  by  nduinuu,  into  coun-  Conrt,  E.  23  Geo.  III.  K.  B.  Atkuwn  qm 

ties  palatiae,  was  adapted  in  Ike  King's  <cm  v. /^orvey,  T.  88  Geo.  111.  K.  B. 

Bench,  from  the  ancient  practice  of  tbe  i  7  Oumf.  U,  East,  735b  1  Dumf.  &  Ea4^ 

Exchequer :  and  he  refeis  to  Bre.  Abr.  tit.  36^  contra. 
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^  person  or  penoos  shall  plead  to  or  trayerse  any  of  the  facts  oon- 
^  taineil  in  the  return  to  any  writ  of  nujmdamus,  if  the  venue  in 
"  sttdi  Action,  indiolment  or  information,  be  laid  in  the  county  of  any 
^*  city  or  town  corporate  in  England^  or  if  such  writ  of  fnandamm^ 
^  he  directed  to  any  person  or  persons,  body^  politic  or  corporate, 
^  the  court  in  which  such  action,  indictment,  information  or  other 
'*  proceeding  shall  be  dependiug  may,  at  tl]ie  prayer  and  instance  of 
<*  any  prosecutor  or  plaintiff,  or  of  any  defendant,  direct  the  issues 
**  joined  in  such  action,  indictment,  information  or  other  proceeding, 
'^  to  be  tried  by  a  jury  of  the  county  next  adjoining  to  the  county  of 
^*  such  city  or  town  corporate,  and  award  proper  writs  of  ventre  and 
^  digiringcu  accordingly,  if  the  court  shall  think  proper*.'*    The 
cities  of  London  and  Wegtminster,  Bristol  and  Chester^  and  the 
berough  of  Sonihwarkj  are  excepted  out  of  this  statute^    Where 
the  ▼enoe  is  laid  in  a  county  different  from  that  wherein  the  cause  of 
actioii  arose,  the  practice  is  first  to  change  the  venue  into  the  latter 
eounty,  on  the  usual  affidavit,  and  then  to  move  for  a  writ  of  venire 
/aciot,  to  have  the  cause  tried  by  a  jury  of  the  adjoining  county^. 
But  though  a  penal  action  be  removed  out  of  the  proper  county  into 
another  for  trial,  yet  the  cause  of  action  must  still  be  proved  to  have 
happened  within  the  proper  county,  where  the  venue  is  laid^. 

When  the  action  is  laid  in  a  place  where  the  king's  writ  of  venire 
does  not  run,  as  in  Wales%  or  Berwick  upon  Tweed^^  &c.  it  is 
awarded  to  the  sheriff  of  the  next  English  county,  upon  a  sug- 
gestion that  Ac  issue  ought  to  be  tried  there.  In  Sir  Peter  Delme^s 
ctseK  it  was  settled,  and  has  ever  since  bten  the  practice  of  the 
court,  that  if  either  party  would  suggest  any  special  matter,  about 
awarding  the  venire  out  of  the  common  course,  he  should  give  a 
copy  of  it  to  the  adverse  party,  and  allow  him  a  reasonable  time  to 
consider  it,  before  a  nieni  dedire  is  entered''.    And  where  there  are 


•  Appcad.  Chap.  XXI3C.  }  90.    The  1 8Uk  «  7  Taunt  385. 

MCtioD  of  this  sutate,  pmridinf  that  no  in-  *  9  Eaat,  296. 

dictsneat  shall  be  lenioved  inlu  the  next  ad-  *  Append.  Chap.  XXIX.  $31. 

joioiag  coanty,  exeepi  thtpergon  oppiyingfor  ^  2  Bur.  855.  2  Oiac.  Rep.  1036.  and  lec 

auk  Ttwmctl  ahall  enter  into  a  recognizance  Append.  Chap.  XXIX.  §  32. 

iaW  for  ibe€3r/r«caiti,  &c  doei  not  relate  «  10  Mod.  198. 

to  iDdictmcBU  ami  by  the  KiogVi  Beach  to  ^  1  Sir.  S3&  App0ii4.^ap.  XXIX.  (  19. 

be  triad  in  the  vit  p^joiaii^  oaonty,  after  21,  Ice.  Aiid  for  the  natnre  and  effect  si  a 

val  thither  by  certkrari.  4  £ast,  908.  iwnt  dtdirt^  ko  1  M.  180. 
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seTeral  plaiAtiflb  or  defeiidaftts  in  a  personal  action,  and  oie  of  Uiem 
dies  before  issue  joined,  his  deatb  shouM  be  suggested,  in  making  up 
the  issue ;  but  otherwise  it  need  not  be  suggested,  till  the  judgment 
roll  is  made  up*.  . 

An  issue  in  fad^  triable  by  the  record,  may  conclude  by  praying 
an  inspection  of  it,  if  the- record  be  of  the  same  court*' ;  or  whether  it 
be  of  the  same  or  a  different  court,  the  issue  may  conclude  hy 
giTing  the  party  pleading  a  day  to  produce  if".  And  on  an  issue  ia 
laWy  the  demurrer  book  concludes  as  follows :  ^'  But  because  the 
^^  court  of  0VT  lord  the  king  now  here  %$  not  yet  advised,  what 
^judgment  to  give  of  and  upon  the  premises,  a  day  is  given  to 
^  the  parties  aforesaid,  before  our  said  lord  the^king  at  Wes(- 
"  minster,  (if  by  bill,  or  if  by  original,  wheresoever,  &c.)  on  (the 
'*  day  appointed  for  argument,)  to  hear  judgment  thereon,  for  that 
^*  the  court  of  our  said  lord  the  king  now  here  is  not  yet  advised 
«  thereof,  8sc^r 

In  the  King's  Bench,  the  general  issue  or  paper  book  being 
made  up,  is  delivered  to  (be  defendant's  attorney  or  agent ;  and  if 
there  are  several  defendants,  who  appear  by  difTerent  attornies,  a 
copy  should  be  delivered  to  each  of  them.  In  the  margin  of  the 
paper  book,  a  conditional  rule  is  given  by  the  clerk  of  the  papers, 
signifying,  that  unless  the  defendant  receive  the  paper  book,  and 
return  it  by  a  particular  day,  to  be  enrolled,  a  writ  of  inquiry  will 
issue,  or  rule  for  judgment  be  entered*.  If  a  paper  book  be  made  up 
and  delivered  in  term  time,  or  within  four  days  exclusive  after  term, 
with  a  rule  given  thereon,  l>y  the  clerk  of  tlie  papers,  for  bringing 
the  same  to  be  enrolled,  and  the  defendant's  attorney  do  not,  within 
four  days  after  the  delivery  thereof,  bring  it  back  and  join  with  the 
plaintiff  in  the  special  issue  or  demurrer,  or  waive  his  special  plea, 
and  give  the  general  issue,  or  demurrer  to  any  special  issue  tendered, 
judgment  may  be  entered  and  signed,  as  if  no  plea  had  been  pleaded. 
And  the  clerk  of  the  papers  has  no  discretion  to  give  a  rule  to  return 
the  paper  book  in  less  than  four  days,  even  though  the  defendant 


*  1  Bar.  363/  Bames»  469.  and  tee  Ap-  «  /i  §  3, 5. 

pend.  Chap.  XXt.  (  43.  Chap.  XXXVII.  <  /<2.  Chap.  XXVIII.  $  3,  4. 

§11.  f /(f.  Chap.'XXlX.  §  33. 

^  ikppend.  Chip.  XXXI.  §  9.  4. 
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be  under  terms  to  ti&e  short  notice  of  trial*.  But  i^ere  a  plea  is  not 
pot  in  in  time,  so  that  a  paper  book  may  be  made  up  and  delivered  in 
term,  or  witbin  four  days  after,  yet  if  it  be  made  up  and  delivered 
witbin  eighi  days  after  the  term,  tbe  defendant's  attorney  is  obliged 
to  receiYe  it,  and  return  it  again  id  four  days  after  the  delivery, . 
or  judgment  may  be  signed^ 

If  a  plea  be  pleaded  in  term,  or  in  time  after  term,  and  tba 
paper  book  be  not  made  np  and  delivered  within  eight  days  exclusive 
after  term,  if  it  be  an  issue  to  be  tried  in  London  or  Middlesex^  or  a 
demurrer,  the  other  party  is  not  bound  to  deliver  back  the  book,  till 
within  tbe  first  fowr  days  of  the  next  term  ;  but  if  it  be  an  issue  to 
be  tried  at  the  cunzeg,  tbe  defendant's  attorney  should  deliver  back 
the  book  within  four  days  excluHoe''  after  the  delivery  thereof,  and 
join  in  tbe  special  issue,  or  give  the  general  issue,  and  take  notice 
rf  trial ;  or  else  the  plaintiff's  attorney  may  sign  judgment  by  de- 
fanlt,  as  if  the  defendant  had  not  pleaded^.  And  when  a  paper 
book  is  not  returned  within  the  fonr  days,  the  jdaintilPs  attorney 
may  afterwards  refuse  to  accept  it,  and  sign  judgment* ;  but  judg- 
ment cannot  be  signed  after  the  paper  book  is  accepted,  though  it  be 
not  returned  in  due  time. 

Within  the  time  limited  for  that  purpose,  the  defendant's  aUomey 
or  agent  either  returns  the  paper  book  or  not ;  and  if  returned,  he 
either  returns  it  in  the  state  it  was  delivered  to  him,  or  if  he  has  not 
been  mied  to  abide  by  his  plea,  he  may  waive  the  special  pleadings^ 
and  give  the  general  issue';  or,  if  the  $imiliter  to  the  replication  has 
be^  added  by  the  plaintiff,  he  may  strike  it  out  and  demur*.  In  the 
latter  case,  the  plaintiff  having  joined  in  demurrer,  a  demurrer  book 
is  made  up  by  the  derk  of  the  papers,  and  deUvered  over  to  the  de- 
fendant's attorney ;  who  must  return  it  in  twenty  four  hours,  unless 


*  Hak  w.  SmMUwoo^,  E.  35  Geo.  III.  K.  B.  «  J>oug.  191.  4  Durnf.  Ic  East,  195.  bat 

*  R.  T,  1  Geo.  IL  fcj,  K.  B.  9dt  Doug.  67.  1  Durnf.  Ic  Ea»i,  16.  tmk 

*  Imp.  K.  B.  352.  but  lee  R.  T.  1  Geo.  contra. 

IL  (•).  where  it  it  said*  that  if  tbe  paper  '2  Salk.  515. 

book beofaoinoein/ac^  the  foardays  for  »For  the  form  of  the  ooUcc  of  harinf 

keepiog  it  are  reckoned  exekno^i  if  of  a  struck  out  tbe  rgoinder,  fco.  tee  Appead. 

deouinrer,  or  iisaein  kw,  they  are  tfldbiDf.  Cbep.  2X1X.  §  34,  ^ 
fR-T.  lQeo.II./'ii;.K.B. 
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the  demurrer  be  special^  and  tfaedefeqdaiit  bat  not  been  ruled  to  abide 
b J  bis  plea,  in  which  case  be  oiajr  still  waive  bis  special  plea  and  de* 
murrer,  and  give  the  general  issue.  If  the.  paper  book  be  rstumed 
with  the  general  issue,  the  plaintifT's  attorney  makes  up  and  deUvers 
the  issue  afresh,  in  the  common  foroi.  In  the  Common  Pleas,  there 
being  no  paper-book,  the  issue,  when  made  up,  is  delivered  to  the 
defendant's  attorney,  or,  in  country  causes,  to  his  agent  in  town\ 

On  the  delivery  of  the  issue^*,  or  returning  the  paper  book  in  the 
King's  Beiich^,  the  defendant  was  formerly  obliged  to  pay  for  copies 
of  the  pleadings,  except  in  actions  by  a  pauper^,  or  against  an  at- 
torney* or.  prisoner^;  and  in  a  qui  tarn  action,  he  paid  double^. 
This  was  called  issue  money ;  on  non-payment  of  which,  the  plaintiff 
might  have  signed  judgment^  But  by. a  late  rule  of  both  courts^ 
*<  no  judgment  shall  be  signeil  for  non-payment  of  issue  money;  but 
the  same  shall  remain  to  he  taxed,  as  part  of  the  costs  in  the  cause  :** 
Which  rule  is  construed  to  extend,  in  the  King's  Bench,  not  only 
to  general  issues,  but  also  to  all  special  issues,  and  the  paper  and 
demurrer  books  made  up  thereon^. 

By  liccepting  the  issue,  or  returning  the  paper  book,  the  de- 
fendant's attorney  admits  it  to  be  properly  ipade  up' :  And  therefore 
if  there  be  any  variance  therein  from  the  pleadings  delivered,  or 
other  irregularity  in  making  it  up,  the  defendant*s  attorney  or  ^agent, 
instead  of  accepting  it,  should  take  out  a  judge's  summons,  and 
obtain  an  order,  for  setting  it  right;  as  he  eannot  otherwise  take 
advantage  of  the  irregularity,  on  a  motion  in  arrest  of  judgment,  or 
for  a  new  trial". 

After  issue  joined,  the  plaintiff  should  enter  it  on  reeord,  and  proceed 


•  Caa.  Pr.  C.  P.  94.  109.  Barnef,  251.  263.  875.  2  Bkc.  Rep.  1098.     ' 

»  R.  T.  12  W.  III.  7  Mod.  51.  Say.  Rep.  •  R.  H.  35  Geo.  III.  K.  B.  Ic  C  P.  6 

19.  JVenham  v.   Tristram,  H.  21  Geo.  HI.  Dorof.  &  East,  818.  2  H.  Blac.  ocU  ed. 

K.  B.  551.  1  Bos.  k,  PuU  298.  (b). 

•  5  Daraf.  &  East,  400.  k  g  Dumf.  9t  £ast»  477.  R.  M.  S6  Geo. 

•  Id.  509.  111.  K.  B.  and  see  1  Bofc  fc  PoL  292. 

•  Say.  Rep.  77.  i2  Str.  1 131.  1266.  Say.  Rep.  154.  S  Bttr. 
f  Ci%.  Pr.  C.  P.  35.  2  Wih.  1 1.  1682.  and  see  Barnes,  475.  2  Wila.  1^. 

f  But  see  3  Diirnf.  &  East,  1S7.  n  s  Wiia.  243.  and  see  1  Chk.  Bttp.  91% 

k  Gas.  9r.  C.  P.  35. 91.  Btrncs,  239.  249.  8.  (a). 


Digitized  by  CjOOQ IC 


enubjuno  the  TSgUC.  70S^ 

to  BTgBmeniy  if  an  iMiie  in  law,  or  to  trial,  if  an  issue  in  faet: 
And  if  he  negleet  to  do  so,  the  defendant,  in  the  King's  Bench,  may 
compel  him,  by  obtaining  a  rule  from  the  master*,  on  the  back  of  the 
issue,  if  delivered,  entering  it  with  the  clerk  of  the  rules,  and  serving 
a  copy  on  the  plamtiff's  attorney.  In  the  Common  Pleas,  the  de- 
fendant's attorney  should  get  a  side-bar  or  treasury  rule  from  the 
aeoosdaries,  for  the  plaintiff's  attorney  to  enter  the  issue  on  record, 
withmybiir  days  after  notice  given,  and  serve  him  with  a  copy 
thereof.  But  the  defendant  cannot  give  a  rule  to  reply,  and  enter  the 
issof,  in  the  same  term  :  And  m  the  King*s  Bench,  if  the  action  be 
lajd  in  Mjomdon  or  Middle$ex,  the  defendant  ought  not  to  give  a  rule 
for  the  plaintiff  to  eater  his  issue  the  same  term  it  is  joined,  unless 
notice  of  rale  has  been  given*" :  In  the  Common  Pleas,  whether  the 
actioB  be  laid  in  Lfnulom  or  Middle^eXy  or  in  the  couminfj  the  de- 
fendant caa  in  no  esse  give  a  rule  to  enter  the  same  term  it  is  jouied, 
but  UHiat  stay  till  the  next  term*.  And  in  a  country  cause,  the 
plaintifrii  no  ways  booad  to  enter  hia  issue  the  same  term^ 


The  plaintiff  bring  ruled  to  enter  the  isMie  in  the  King's  Bench, 
■nut  eater  it,  if  ia  Ixmdam  or  MiddOeBex^  and  bring  the  record  into 
the  oAoe,  withinyimr  days  after  notioe  of  the  rule :  If  in  the  country, 
bflfere  Hie  amliatfanco  day  of  that  term :  Otherwise,  a  mm  pros 
■ay  be  aigaed,  and  the  defendant  shall  haye  his  costs*.  But  a  judg- 
BMat  ,or  nam  pro$  eaaaot  be  regubrly  signed  hi  that  court,  unlesa 
thcia  ba  a  rale  to  eater  It  (^  the  same  term  ui  which  judgment  ia 
sigaef ;  aor  after  the  issue  is  entered,  though  it  be  not  entered 
wiHuB  the  tiaM  allowed  by  the  rale* :  And  where  it  appeared  by 
affidavit,  that  the  plauitiff*8  attorney  had  misbud  the  papera,the  court 
ordered  the  defeadant's  atloroey  to  give  hhn  a  oopy  d  the  issue,  the 
better  to  eaable  hua  to  ent^  it^  In  the  Common  Pleas,  the 
phuatiirs  attoney  moat  in  aU  oaaes  carry  m  the  roll  and  docket  it, 
within  four  days  after  service  of  the  rale  to  enter  the  issue,  or  the 
defendant's  attoraey  may  sign  a  won  pro$ :  and  the  four  days  are 


*  Appeal.  ChAp.  XXtX.  |  38. 7.  K.  B.  Append.  Chap.  XXIX.  {  39,  40. 
*B.M.4Atiii.  f€j.K;B.  fl  Maule  ^  Set.  478. 

*  Imp.  C.  P.  363.  f  1  Doraf.  k  East,  16.  Imt  im  4  DarnC: 
« t.  M.  4  Aim.  ftj.  K.  B.  R.  M.  1654.  ds,  East,  195.  tmb.  mnlra, 

M»-C.P.  »lSa.  414. 

«  S  liL  p.  R.  87.  R.  Bf.  4  Aaa«  (€), 
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reckoned  exclusively  of  the  day  of  serving  the  rale ;  therefore  if  it 
be  served  on  Friday ^  the  plaintiff  has  all  the  Tuesday  following  to 
enter  the  issue*. 


It  may  not  be  improper  in  this  place,  to  take  a  general  view  of 
the  rolh  of  the  different  courts,  on  which  the  issue  and  other  matters 
of  record  are,  entered  -,  with  the  entries  thereon,  and  by  whom,  aod 
in  what  mani^er  they  are  m^Ae ;  aod  the  time  ami  mode  of  bringing' 
in  and  docketing  them.  , 

In  the  King's  Bench,  the  rolls  of  the  oomrt  are  divided  into  crown 
and  pka  rolls  :  The  former  contain  entries  of  indictmeMts  and  in- 
formations,  with  the  proceedings  thereon  ;  the  latter,  the  prooeediogs 
on  the  plea  side  of  the  oourt*  There  are  also,  on  the  cromn  side, 
rolls  of  estreats  of  fines  and  amerciamentsj  &c.  The  plea  rolls  are 
delivered  out  .in  blaak  t^  the  attonries>  by  a  statiooer  appointed  for 
-that  purpose  by  the  elii^f  justioe^.;'  who  abo*.  provides  a  skin  of 
pardiment9..call0d  a. docitff,. containing  the  n»k$nberH(oT  the  rolls  of 
each  teru9,  which  is  kept  by  »tbe  clerk  of  the  judgments  till  the  oaooin 
day  of  thQ  following  term)  when  it  is  deUvered  onerto  tbe<okriL;of  tiw 
treasury  :  From  this .  d^ket  the  numbers  «ne.  daUvc^pod.  to  the  :at- 
tornies,  by  whom  th^y  f^re  mark^  in  (^mmon  flgunes  fat  (be  bottom 
of  each  roll  .  I. 

111  the  Common  Pleas,  tile  rolls  urepiea  6r  commMi'^  ^  The  former 
relate!  to  ipldas  of  icmetj^and  boiltain  the-entmes  of  proceedings  in  real 
actions,  inclttding  common  recoveries  ^  the  latter  are  eonftned  to  the 
enMes  in  persinal  -scad  mixed  actions.     These  rotts  are  -  delivered 


*  Barnes,  318.  are  entered  on  the  pka  side  of  the  conit : 

^  Notice,  T.  12  Geo.  II.  1738.  K.  B. '  Buf  in  the  Common  Pleas,  as  stated  above, 

«  B.  H.  8  Car.  I.  }  8.  R.  M.  Id54.  §  7.  it  »  conaned  to  pleui  of  Jtwf,  and  ooauine 

R.  £.  34  Car.  IL  rtg.  3.  R.  £.  jl  W.  &  M.  the  entries  of  proceedings  in  rve/  actione  ; 

ny.  8.  R.  M.  2  Geo.  I.  C.  P.   The  term  and  it  is  sometimes  used,  in  a  more  limitad 

plea  roll,  it  will  be  obsenred,  has  Tarious  leoSf^  to  si^ify  the  roU  on  which  the  ftetf* 

sipii6cations :  In  the  King's  Bench,  we  have  tj|g<  are  catered,  prerioM  to  the  iitae. 
seen ,  it  means  the  roll  on  which  proceedingt 


Digitized  by  CjOOQ IC 


mi  in  blank,  inJUe^  of  tmenty  each*,  by  the  clerk  of  the  eseoios, 
after  haviDg  preTiously  numbered  them  with  numeral  letters,  Id  the 
old  GOttrt  band :  But  there  is  this  difierence  between  the  mode  of 
numbering  the  rolls  in  the  King's  Bench  and  Common  Pleas ;  that 
in  (he  former  court,  there  is  only  one  number  for  each  entry,  though 
it  be  made  on  several  rolls ;  but  in  the  latter  court,  each  roll  is  sepa« 
lately  numbered.  The  plea  rolls,  in  the  Common  Pleas,  are  deli* 
▼ered  by  the  clerk  of  the  ehoins  to  the  derk  of  the  recoverie^j  the 
clerk  of  the  hinges  nfoer,  and  the  profhanotaries ;  the  c^mmtm 
roBs,  Co  the^/Eiacer«  and  proihanofame^.  And  formerly,  it  appears 
that  the  latter  were  delivered  by  the  prothonotaries  to  their  clerks 
only^;  who  had  access  allowed  them  for  their  instruction  to  the 
records  of  the  court' :  but  there  is  now  no  distioction  in  this  respect 
between  derks  and  attornies.  And  every  attorney  or  clerk  who  re- 
ceives any  roil,  either  plea  or  cotfiffion,  from  the  prothonotaries,  is 
lequired  t«  sign  and  set  his  hand  to  their  book,  for  the  receipt  of 
audi  roU^.  Besides  the  rolls  which  have  been  mentioned,  there  are 
others  ddrrered  out  unnumbered^  in  the  Common  Pleas,  to  the 
clerk  ef  the  warrants :  On  these  are  entered  the  enrolment  of  deeds, 
&c.  wliich  are  filed  in  the  bundle  of  plea  rolls  ;  and  the  warrante  of 
attorney  in  personal  and  mixed  actions,  which  are  filed  in  the  bundle 
of  coHimofli  rolls  of  that  court.  There  are  also  long  slips  or  pre$$e9 
of  pardiment,  delivered  out  unnumbered,  to  the  clerk  of  the  errore 
in  the  King's  Bench  and  Common  Pleas ;  on  which  are  entered  the 
IraDBcripts  of  judgments  on  writs  of  error. 

In  the  Exchequer  of  Pleas,  the  court  not  having  jurisdiction  of 
^nrkmnal  matters,  or  real  actions,  there  are  no  croiojt  rolls,  as  in  the 
King's  Bench,  nor  of  pleas  of  land^  as  iu  the  Common  Pleas  :  but 
the  roUs  are  denominated  plea  or  common ;  and  are  delivered  out  by 


*  M  to  tbefle  filet,  lee  R,  B.  13  Joe.  I.  }  lach  roUs.      Bat  this  ruk^  so  ftv  ai  it  re- 

f.  R.  M.  164<>.  reg,  1.  §  S  C.  P.  spects  the  post  roll«,  which  are  now  delivered 

^  R.  M.  1649.  reg.  1,  §  3,  4.  C.  P.  and  to  the  aUorniet,  hasfallea  intodisQte. 

■ce  a.  E.   34  Gtr.  II.   reg.  S.   C,  P.   by  c  R-  M.  6  &  7  Eiiz.  §  1.  R.  £.  13  Jec  I, 

wiiieb  Umi  clerk  of  the  etfoio«  is  not  to  de-  R.  H.  8  Car,  I.  R.  M.  1649.  reg,  1.  R.  M. 

iiTer  any  pott  rolU,  or  other  rolls  of  the  1654.  §  5.  and  lee  R.  T.  81  C»,  II.  reg.  U 

CoBunon  Pleai,  to  any  attorney  or  clerk  of  2.  C.  P. 

that  Goorty  bat  to  the  respective  protbono-  *  R.  M.  1654.  §  5.  C.  P. 

tariea,  and  Qtlier  officers  wbo  bare  a  riffbt  to  f  R.  S,  34  Cv,  11.  reg,  9.  C«  P. 
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the  master  of  the  office  of  pleas,  to  the  attornies  qr  clerks  io  coidrt ; 
but  they  are  not  numbered,  as  in  the  other  cou^t8^ 

Of  the  plea  rolls  in  tlie  King's  Bench,  the  first  twenty^  and  of  the 
amunon  rolls  in  the  Common  Pleas,  the  first  three  hundred  are 
reserved  for  thefilacer» ;  and  are  theoce  called  JUacers  rolls  :  Od 
these  are  entered  recognizances  of  bail,  in  actions  by  original,  &c. 
In  general,  the  rolls  are  denominated,  aconrding  to  the  subject  matter 
of  tbemt  the  warrant  of  atiomey  roll^  ;  the  procegs  roU^ ;  the  re- 
cognizauee  roll' ;  the  imparlance  roll* ;  the  plea  rolF ;  the  ieeue 
roll* ;  the  judgment  roll** ;  the  scire  facias  roll* ;  and  the  roll  of 
proceedings  on  writs  of  error^  and  /alse  judgfnent^ :  to  which  may 
be  added,  the  rolls  of  deeds  and  awards^  &c. 

The  entries  on  the  roUs  were  formerly  made,  in  the  King's  Bench , 
by  the  clerks  of  the  chief  clerk",  as  in  the  Common  Pleas,  they  were 
made  by  the  clerks  of  the  prothonotaries",  who  were  ealled  entering 
clerks :  but  they  are  now  made  in  both  courts  by  the  atiomies ;  and 
oughi  to  be  written  io  a  full  fair  hand,  with  a  large  margin  of  an  indi 
at  least,  and  a  convenient  distance  at  the  top  for  binding  up  the  same, 
and  at  the  bottom,  that  the  writing  be  not  ribbed  out^  In  this  man* 
ner,  the  proceedings  may  be  entered  on  both  sides  of  the  roll,  begin* 
Ding  on  the  back,  over  against  the  first  line  of  the  first  warrant  of 
attorney,  and  taking  care,  if  possible,  to  leave  a  sufficient  spaoe  at  the 
end  for  the  comntMttur,  and  entry  of  satisfaction,  &c.  If  the  qMtoe 
left  be  not  sufficient  for  the  subsequent  entries,  one  or  more  rolls  may 


•4  lute.  109. 

»il«ir,  no.  P9tt,  nti. 

•ilfflf,  189,3. 
^  AnU,  302, 3. 

•  AnU,  754,  5. 

f/>lort,7'Jl,2. 

k  Poit,  Chap.  XXXVU. 

*  P9si,  Chap.  XLI. 
k  Ai«r,  Chap.  XLH. 

I  For  a  particular  accoaat  d  tbeie  roHt, 
and  their  contents,  lee  the  Introdttdicn  to 
the  Pruetkai  FornUf  p^  xnn.  Ac. 

»  R.  M.  1654.  I  14.  R.  T.  1  /ac.  II.  R. 


M.  5  Ann.  K.  B.  And  for  the  times  tHthm 
which  the  clerks  most  ancicBtly  hnvc  nc» 
counted  with  the  seoondary,  io  the  King's 
Bench,  see  R.  E.  13  Car,  II.  ng.  3.  R.  H. 
15  k  16  Cat.  II.  reg,  1.  R.  T.  20  Car.  II. 
KB. 

•  R.  E.  13  Jae.  I.  R.  H.  8  Car.  L  R.  BL 
1649.  rtg*  1.  R.  M.  1654.  $  5.  C.  P.    ' 

o  R.  H.  1657.  K.  B.  And  for  the  manner 
of  making  entries  on  the  rolU  in  the  Com- 
mpn  Pleas,  see  fU  £.  19  Jac,  1.  }  8.  R.  M. 
1649.  ftfg.  I.S  lt2-R.M.165i.i  7.R.T. 
29  Car.  II.  reg.  3.  C  P. 
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he  added,  wMdi  ait  edled  ri(/^«,  with  refertnoes  at  Iha  botten  of 
Ae  preoedbig  roB.  In  tim  Exchequer,  the  eotriea  era  made  by  tka 
By  or  clerks  ia  court. 


The  rule  inth  regard  to  brtDging  ia  rolls  in  tiie  King's  Bench  is, 
that  ^  every  atlamey  aagfat  to  brii^r  them  iatd  the  office  of  the  derk 
of  the  treasary,  fairly  eogrossedt  by  the  following  limes,  that  is*  tosay^ 
the  roUa  of  TrimUy,  Michaelma9^  aad  HUanf  terms,  befiJre  the 
csiom  day  of  every  aabseqaent  iena,  and  the  rolls  of  JBa&Ur^  be&ira 
the/rsi  day  of  Trmitjf  tersn*.'*  Aad  formerly,  no  roU  eonld  hare 
been  brooght  in  with  a  porf  ierminumf  without  leave  of  the  oaort^: 
But  now,  in  order  to  accommodate  the  attomies,  the  ciistos  brevium 
nsaalty  attends  the  day  bat  one  -faeiMre  every  tiertn,  to  receive  and  file 
the^  roUs^.  Aad  a  roll  may  be  had  ef  a  preceding  term,  as  a  mailer 
of  eonrae,  by  applying  to  the  dark  of  the  treasury ;  or  if  a  roll  has 
DOC  been  brooght  into  the  treasury  in  time,  it  msy  afterwards  be 
brought  in,  o»  paying  some  somU  additiooal  fcles  to  the  officers  of  the 
oouri^. 

In  the  CoBunon  Fkas,  by  the  anoient  cowae  and  usags  of  the 
eeart,  no  attorney  or  prothonetary's  cleric  ought  to  carry  the  rolls 
into  the  country* ;  but  ought  daly  and  iairly  to  'enter,  and  then  bring 
IB  and  dodcet  their  rolls  in  the  prethoaotary's  office,  from  whenoa 
they  racseived  the  same,  in  such  convenient  time  as  that  Ihey  may  be 
examined  by  the  prothonotariee,  and  bound  np  by  the  clerk  of  the 
csBoina,  by  the  essoin  chy  ef  every  subsequent  term,  XkMer  only 
excepted'.  And  rules  were  from  time  to  ttmt  made  by  the  court, 
appointing  particular  times  for  the  attomies  or  derks  to  bring  their 
rolls  into  the  prothoootaries  office^.  By  the  last  of  these  rules,  the 
rsHs  of  hosier  were  to  be  brought  into  the  prothonotaries  office,  on 
or  before  the  first  day  of  Trinity  term  ;  the  rolls  of  Trinity  term,  on 
or  before  Michaelmaa  day ;  those  of  Michaelma$  term,  on  or 
before  the  tiarth  day  of  January ;  and  those  of  Hilary  term,/oiir 


•E.  8.  5  W.  ft  M.  f^.  I.  M.  9  W.  IIL  •  a.  S.  IS  J«e.  1.  }  1.  R.  M.  1649.  fff.  1. 

T.  10  W.  in.  M.  5  Aim.  K.  B.  |  K  U.  M.  1(^54.  |  7.  H«  a.  84  Gif.  H.  nf. 

^B.E^9W.  1II.K.  B.  lSklk,S7.  9Ld.  3.  C.  F. 

Raysk  SSO.  6  Mod.  191.  iR.  M.  1649.  rtg.  1.  C  P.  ^ prinafh. 

•R.M.9W.HI.^«/X.B.  lM.Tnt.  '  R  &  IS /k.  I.  f  9.  R.  M.  1649.  f<|f.  1. 

535.  i  9,9.  R.  If.  T654b  }  7.  R.  T.  99  Cfaf.  IL 

*  I  Salt,  409.  MS.  5.  R.  &  94  Gm  a  teg.  S.  C.  P. 

S  D 
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days  before  the  feast  of  Eoiter^.  Bat  now,  by  indidgence,  Ibe  roffii 
of  Michaelmas  term  are  taken  in  and  docketed  in  HUary  tenD, 
those  of  HUary  in  Ecutety  of  Eautw  in  Trinity j  and  of  TVtiiily  in 
Michaelmas  term ;  otherwise  they  must  be  filed  with  the  clerk  of 
the  essoins^.  Aad  on  bringing  in  their  rolls  to  the  prothonotaries, 
after  judgment  signed,  the  attornies  and  clerks  are  ordered  at  the 
aame  time  to  produee  the  psper  books,  whereon  such  judgments  are 
signed,  that  sa  the  prothonotaries  may  better  examine  the  days 
entered  on  the  margin  of  the  roll  of  each  particular  judgment,  and  see 
that  they  agree  with  the  days  signed  by  the  prothonotaries  in  the 
paper  booked 

The  proceedings  being  entered  on  the  roll,  a  number  should  be 
procured  for  it,  in  the  King's  Beneh,  fiom  the  clerk  of  the  judg- 
ments, if  it  be  a  roll  of  the  same  term,  or  otherwise  from  the  clerk  of 
the  treasury;  and  the  roll  being  numbered,  is  carried  in  and 
docketed^  with  the  clerii:  of  the  judgments,  who  takes  for  the  entries^ 
after  which  it  is  carried  to  the  clerk  of  the  treasury,  by  whom  it  is 
bound  up  and  kept  in  the  treasury  of  the  court.  In  the  Common 
Pleas,  the  rolls  are  docketed  with  the  prothonotaries,  on  the  decket 
roll,  or  common  dockets :  And  when  brought  in,  they  are  delivered 
by  the  prothonotaries  to  the  clerk  of  the  essmns,  who  binds  up  the 
eame^;  and  b  the  officer  appointed  to  docket  them  alphabeticaibf^ 
under  the  statute  4  &  5  W.  &  M.  c.  SO.  §  9.  And  by  a  rule  of 
cdurt  made  upon  that  statute^,  "  the  several  and  respective  officers  of 
this  court  shall  deliver  in  all  their  rolls  of  TVtnily,  Mickaebma$  a»d 
HUary  termi,  to  the  clerk  of  the  essoins,  before  the  essoin  day  of  the 


*K.E.34Gv.  Il.fi;f.3.CP.  tbow  of  Uie  3rd  protbonotary,  in  the  i 

k  Imp.  C.  P.  439.  of  Qbeen  Eiit^eih. 

•  R.  T.  89  Cor.  II.  rtg.5,CV.  '  R.  M.  1649.  reg.  1.  (  4.  R.  M.  1654.  § 
'  for  Um  form  of  the  docket  paper,  tee  7.  C.  P.    It  seems  from  the  former 4>rtheie 

Appeoi.  Chtp.  XXIX.  {  49.  rules,  tbet  the  roils  were  formerly  ddiToretf 

*  U  eppeen  by  the  prothonoteries  retam  by  the  prothonoUrics  to  the  clerk  of  th« 
to  m  sdfct  oommittee  of  the  House  of  Com-  warmts,  who  delivered  them  to  the  clerk 
moos.  00  the  poblic  rooords,  dated  86  Feb.  of  the  essoins  ;  hot  this  practice  ik  now  dio- 
1800,  that  the  dochtt  tolU,  or  dodktu  of  n-  used,  at  least  as  to  the  eommn  rolls^  which 


oordt  at  fftdrnmHtr,  commenoe  as  follows :      are  taken  direcUy  from  the  protbonoturiis 
Those  of  the  chief  prothonoUiy,  about  the      to  the  clerk  of  the  < 


thirdof  £AMr«fVLUioscof  the  3nd  pro.         f  R.  S.  5  W.  Is  M,  r«f .  &  C.  P.. 
thoBotary,  in  the  int  of  Hemy  VUL  a«d 
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•eyeral  terms  following,  tnd  th€ir  rolls  of  Eoiter  term,  on  or  before 
the  JSrai  cUj  of  TrmUff  term  following :  and  the  officer  who  shall 
not  bring  or  send  in  all  his  rolls  of  the  said  several  terms,  at  the  times 
aforesaid,  shall  pay  to  the  clerk  of  the  essoins,  for  every  roll  brought 
io  afker,  twehe  pence,  according  to  the  ancient  practice  of  this  court  :** 
By  thesaoie  rule%  *^  the  pteu  rolls  of  every  term  shall  be  brought  in 
to  the  clerk  of  the  essoins,  within  three  weeks  after  the  end  of  the 
term  felbwing ;  and  in  default  thereof,  there  shall  be  likewise  paid  to 
theclerkof  the  essoins,  for  every  plea  roll  brought  in  after,  twelve 
penes^  :'*  an4  the  prothonotaries,  when  they  bring  in  their  rolls,  are 
to  deliver  to  the  derk  of  the  essoins,  an  account  of  the  careU  in 
writing,  with  the  attomies*  names  who  took  the  said  rolls  out  of  their 
office^.  After  the  rolls  have  been  brought  in,  the  clerk  of  the  essoins 
most  not  part  with  them^ :  And  no  alteration  or  amendment  can  be 
made  in  any  roll,  or  in  any  writing  issning  out  of  any  office  of  this 
eoort,  by  any  attorney  or  his  clerk,  or  any  other  person,  but  only,  by 
the  officer  or  his  derk  in  whose  office  the  same  shall  be  made  or 
entered'. 

The  rolls  being  docketed  and  carried  in,  are  bound  up  in  vellum 
eovers,  in  one  or  more  parts  or  bundles  for  each  term,  and  filed 
anmerically  by  the  clerk  of  the  treasury  in  the  King's  Bench,  or 
trsasury  keeper  in  the  Common  Pleas ;  after  which  they  are  depo- 
sted  in  presses,  or  open  stages,  appropriated  for  that  purpose,  in  the 
treasury  of  the  court,  or  office  of  pleas  in  the  Exchequer.  In  the 
King's  Bench,  the  rolls  are  preserved  in  the  treasury,  from  the  be- 
gimung  of  the  reign  of  Henry  the  sixth :  In  the  Common  Pleas, 
from  that  of  Henry  the  eighth :  The  earlier  rolls,  from  the  year 
1105,  to  the  end  of  the  reign  of  Henry  the  fifth,  in  the  former  court, 
tad  in  the  latter,  from  1190  to  the  year  1500,  are  deposited  in  the 
Chapter  bouse  of  fVeetmiiUter  Abbey^.  The  recovery  rolls,  and 
deeds  enrolled,  m  the  reigns  of  Henry  the  dghth,  Edward  the 
iixdi,  and  PhOip  and  Mary,  and  also  from  the  1st  and  Snd  to  the 
S4di  and  85th  of  EUgabeth  both  inclusive,  are  bound  up  and  mt^^ 


•  R.  S.5  W.  a&  U.reg.2.C.  P.  *  R.  M.  1649.  r^.  1.  {  4.C«  P. 

^  JUL  aWL  and  tee  B.  M.  S  Geo.  L  C.  P.  •  R.  M.  6  a&  7  EHz.  (  3.  &  P. 

•B. M.  8  Qt^  L  C  P.  And  fee  R.  M.  'JooM'i Itukt  to  RMord««  Pr«r* xiii. 

l<M.i7,R.&94C^.II«rif.3.C.P. 

S02 
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mixed  with  (he  oommon  rolls  ia  the  Cooinion  Pleas ;  but  since  that 
time,  the  plea  aad  common  rolls  are  kept  in  distinct  bundles.  In  the 
Exchequer  of  Pleas,  the  rolls  are  preserred  as  far  back  as  the  reign 
of  Edward  the  first* ;  and  are  nearly  complete  from  the  beginning  of 
the  reign  of  queen  Elizabeth.  The  most  ancient  of  these  rolls  are 
kept  in  a  passage  behind  the  court  of  Exchequer  at  We$imin&ier : 
The  more  modern  ones,  beginning  with  the  reign  of  Charles  the  first, 
are  preserved  in  the  office  of  (be  cleriL  of  the  pteas,  in  lAncolfCs  Inn^. 

In  the  King's  Bench  and  Common  Pleas,  (he  top  or  uppermost 
roll  of  every  bundle  is  inscribed  with  the  placitay  or  stile  of  the  court, 
of  the  term  it  is  made  up.      In  the  King's  Bench,  the  placita  begins 

thus,  *^  Pleas  before  our  lord  the  king  at   Westminstery  of 

term,"  &c.  adding  to  the  crown  rolls  these  words,  <<  amongst  the 
pleas  of  the  king  ;''  and  is  witnessed  in  the  name  of  the  chief  Justice : 
In  the  Common  Pleas,  the  placita  of  plea  rolls,  begins  as  follows, 
^\  Pleas  of  land  enrolled  at  Westminster^  before  -^ —  (the  chief 
justice,)  and  his  brethren,  justices  of  his  migesty's  court  of  Common 

Bench,  of term,"  &c. :   and  the  first  plea  roll  usually  contains 

an  entry  of  the  aidmission  of  the  officers  of  the  court.  The  plactfa  of 
common  rolls  in  that  court  begins  thus,  **  Pleas,  with  the  warrants  of 
attorney  thereof,  enrolled,"  &c. :  and  there  is,  in  each  court,  an 
iQScription  on  the  vellum  cover  whkh  encloses  (lie  bundle,  denoting 
its  contents.  In  the  rolls  subsequent  to  that  which  contains  the  pla^ 
citaj  ll|e  term  is  wriCten  at  the  top  of  each  entry,  in  the  King's  Bench, 

thus,  '^  As  yet  of term,"  &c. ;   and  is  witnessed  in  the  names  of 

the  chief  justioe,  and  chief  clerk ;  but  in  the  Common  Pleas,  the  term 
Is  not  mentioned  at  the  top,  but  writ(en  by  the  prothonotary's  clerk, 
at  the  bottom  of  each  rolL  Formerly  it  seems,  that  in  the  King*& 
Benph,  several  entries  might  have  been  made  on  (he  same  roll,  in 
diflfereiit  actions,  as  is  still  done'  in  the  Common  Pleas ;  but  now 
there  b  a  separate  roll  for  eaoh  cause.  In  the  £xchequer,  the  rolls 
oot  being  numbered,  there  is  a  placito  at  the  top  of  eacll  entry,  be- 


•Bart.  Excheq.  Mj»r^.    And  for  a  par-  the  report  of  a  select  committee  to  th* 

ticalar  account  of  tbeie  ^U•,  fee  Id  p.  481,  House  of  Commons,  on  the  state  of  tho 

&c.  441,  &c.  public  records  of  the  kln^m,  on1«t-«d  to 

^For  a  more  particofar  account  of  tha  be  printed  in  July  1800.  p*  US^  dtc  119» 

rolli  and  records  of  the  differtnt  courts,  sea  kc,  233,  4. 
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pnoini;  as  follows,  <<  Pleas  before  the  barons  of  the  Exchequer  at 
WeHmin9ierj  among  the  pleas  of term,"  &c. 

The  is9ue  in  the  Ktng*s  Bench  inust  always  be  entered  on  a  roll  of 
the  term  in  which  it  is  joined  :  Therefore,  where  the  general  issue  is 
pleaded  of  one  term,  and  the  #tmt7ifer  is  not  added  till  the  following 
tern,  the  issue  most  be  entered  of  the  term  in  which  the  $imiliter  is 
added;  and  if  entered  of  the  term  in  which  the  general  issue  was 
pleaded,  the  plaintidT  may  sign  a  judgment  of  non  pros*.  In  the 
Comoioii  Pleas,  it  is  likewise  a  rule,  that  *^  all  issues  shall  be  entered 
of  the  term  they  are  joined,  and  not  of  any  other  subsequent  term  ; 
and  that  the  prothonotaries  shall  not  give  any  licence  or  authority  for 
the  entry  of  any  such  issues,  nor  shall  the  clerk  of  the  essoins  deliver 
out  any  poH  rolls  for  the  doing  thereof,  nor  the  clerk  of  the  treasary 
permit  aay  such  issues  to  be  entered  in  the  treasury,  upon  any  ae- 
count  whatsoever'* ;''  and  by  a  subsequent  rule,  ^*  every  issue  shall  be 
so  entered  on  record,  notwithstanding  any  consent  given  by  the 
ttlomies  or  their  agents  on  either  sfale  to  the  contrary®***' 

In  order  to  enter  the  issee^  a  roll  mast  be  obtained,  of  the  term  H 
is  joined,  from  the  stationer  appointed  to  deliver  out  the  rolls  in  the 
King's  Beoeh**,  or  prothonotaries  in  the  Common  Pleas ;  which  is 
called  the  isti/e  rolK  This  roll  is  prefaced,  in  the  Kin^^s  Bench, 
with  an  entry  of  the  wttrraMis  of  attorney  for  the  plainttfT  and  de- 
faidant,  which  is  said  to  have  been  introduced  by  Wright  Chief 
JiKtice,  in  the  reign  of  James  the  second^ ;  previous  to  whidi  time, 
the  warrants  of  attorney  were  entered  on  a  separate  rolls,  fn  the 
Common  Pleas,  the  warrants  of  attorney  are  made  out,  of  the  term 
issue  is  joined,  on  a  plain  piece  of  parchment,  and  filed  with  the  clerk 
of  the  warrants  ;  by  whom  they  are  entered  on  distinct  roHs,  which 
are  hound  up  in  the  bundle  of  common  rolls  in  that  court. ' 

In  praetice  however,  it  is  not  usual  to  enter  the  issue  at  full  length, 


•  Per  Cur,  M.  43  Geo.  III.  K.  B.  T.  43  «  R.  T.  11  &  12  Geo.  II.  K.  B,  mUe^  764. 

G«o.  III.  K.  B.  3  East,  204.  •  Ap(ieiid.  Chap.  XXIX.  §  41,  &c 

^R.E.5W.  k,  M.  fv^.  1.  C.  P.  Barnes,  'R.  £.  4  Joe.  IL  K.  B.  aitto,  110.       ,. 

9tt.  r  1  Ld.  Raym.  509.  9  Ldi  Raym.  89^. 

•A.  B.  1 1  Geo.  I.  C.  P.  Caitb.  317.  1  Salk.  88. 
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if  triable  by  the  coantry,  until  after  the  trial,  unless  the  plaintiff  be 
ruled  to  enter  it;  but  only  to  make  an  incipitur  on  the  roll,  at  the 
time  of  passing  the  record  of  NiH  Prius.  An  incipitur  however  is 
Deoessary  ;  it  being  declared,  by  rule  of  court  in  the  King^s  Bench% 
that  *'  no  record  of  NiH  Prius  shall  be  sealed,  or  passed  at  the  Nisi 
Prius  ofBce,  before  the  issue  b  fairly  entered  on  record,  or  an 
incipitur  thereof;  aq,d  such  entry,  witli  the  record  of  Nisi  Priue^ 
first  brought  to  and  signed  by  the  secondary.*^  And  in  the  Common 
Pleas  it  is  a  rule,  that  the  prothonotaries  shall  not  sign  any  records 
of  Nisi  Prius,  until  the  issue,  or  an  incipiiur  thereof,  shall  be 
fairly  entered  upon  record,  and  the  fees  first  paid  for  the  entry 
thereor*. 

Hitherto  we  have  spoken  only  of  issues  made  up  and  entered  by 
Che  plaintijf:  But  in  actions  of  replevin,  prohibition,  and  quare 
knpedit,  wherein  the  defendant  is  considered  as  an  actor,  the  issue 
may  be  made  up  and  entered  by  the  defendant,  as  well  as  the 
plaintiffs  And  there  is  a  rule  of  court  in  the  King's  BenchS  that 
**  if  the  plaintiff  demur  in  law  to  the  defendant's  plea,  rejoinder,  or 
rebutter,  and  the  defendant  join  in  demurrer,  the  plaintiff's  attorney 
shall  enter  the  demurrer  of  record ;  and  in  default  thereof,  upon  a 
rule  given  by  the  secondary%  it  may  be  entered  of  record  by  the 
defendant's  attorney."  Accordingly,  if  the  plaintiff  demur,  or  take 
issue  on  the  defendant's  plea,  rejoinder  or  rebutter,  and  the  defend- 
ant, in  case  of  a  demurrer,  join  therdn,  and  the  pluntiff  will  not 
make  up  the  book,  and  enter  it  on  record,  the  defendant  may, 
pursuant  to  this  rule,  make  up  the  book,  and  deliver  it  to  the 
plaintiff,  who  has  a  right  to  enter  the  issue,  at  any  time  before 
the  expiration  of  the  rule  given  by  the  secondary ;  which  rule 
ought  to  be  served  on  the  plaintiff,  at  the  same  time  the  book 
is  delivered  to  him.  If  the  plaintiff  do  not  enter  the  issue,  the 
defendant  may,  at  the  expiration  of  the  rule^,  and,  on  an  issue  triable 
by  the  country,  give  notice  of  trial  by  proviso^:    Or,    instead  of 


•ll.M.5Ann.  r«g.  1.  K.B.  *R.E.  II  W.  UI.  K.  B. 
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coteriog  flie  issae  bimselfi  the  defeDdant  may  it  seems  give  the 
plainttff  a  four  day  rule  to  enter  it ;  and  in  default  thereof,  sign  a 
jadgment  of  nan  pros*. 


•  Rates  aadbfderf^  K.  B.  Ed.  1795.  p.  176. 7.  And  Mt  Lee's  Prac  Die.  391.  AhU,  751, 4. 
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^ARGUING  Demurrers. 

m^HEN  the  issue  in  law,  upon  a  demurrer,  has  been  entered  on 
record,  either  party  may  move  the  court  for  a  conciUwm,  and 
proceed  to  argument*. 

Where  there  are  several  issues,  in  law  and  in  fact,  there  has  been 
great  diversity  of  opinion  upon  the  question,  which  of  them  should 
be  first  tried  or  determined.  According  to  the  earlier  authorities, 
if  a  man  demur  to  part,  and  take  issue  on  other  part,  or  if  the 
declaration  be  against  two  defendants,  and  one  demur  and  the  other 
take  issue,  the  courts  shall  determine  which  they  please  first** ;  though 
it  was  reckoned  the  more  orderly  way  to  give  judgment  first  on  the 
demurrer*.  In  another  book  it  is  said,  that  the  issue  in  fact  ought  to 
be  first  tried  ;  because  if  this  be  found  for  the  plaintifT,  the  jury  who 
try  it  may  assess  conditional  damages,  as  to  the  demurrer^.  And 
according  to  later  cases,  where  there  are  several  issues,  in  law  and 
in  fact|  the  determination  of  the  issue  in  law  may  be  either  before 
or  after  the  trial  of  the  other,  at  the  option  of  the  plaintiiP. 

But  though  the  plaintiff,  in  ordinary  cases,  has  a  right  to  marshal 
bis  own  proceedings,  provided  he  conform  to  the  rules  and  practice 
of  the  court,  yet  still  if  the  court  see  that  the  ends  of  justice  will  be 
better  promoted  by  first  determining  the  question  of  law  on  the 
demurrer,  they  will  postpone  the  trial  of  the  issue  in  fact^  And 
accordingly  in  a  late  case,  where  the  plaintiflT  brought  three  actions  of 
tretpcus  against  three  several  defendants,  for  different  parts  which 


•R.  T.  1  Gca  II.  (tt),  K.  B.  Barnes,  163.  *  Say.  Dam.  1 15.  cites  Lntw.  875. 

C.  P.  -2  Lil.  P.  R.  85.  R.  E.  S3  Cor.  I.  K.  B. 

►  Co.  LiL  Ta.  a.  Gilb.  C.  P.  57.  2  Saund.  300.  (3> 
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(hey  took  in  the  aame  traasaciioii ;  oao  agaiiist  tUo  epeaker  of  tho 
House  of  Commons,  wbo  jnntified  under  a  warrant  be  kad  issued, 
bj  order  of  tbe  bouse,  for  arreadng  and  oommitUng  lo  Ibe  Tower 
the  pldlotiff,  a  member  of  tbe  boose,  ibr  a  breacb  of  privilege,  in 
publishing  a  Jibel  upon  the  boaaB,  to  whfeh  plea  tbe  plaintiff  de* 
marred.;  anotber  against  Ike  seiyeant  at  arms,  who  pleaded  not 
goiky,  and  also  jostiBed  nadcr  UHb  authority  of  tbe  speaker's  warrant, 
to  which  tbe  plaintiff  repfied  an  exeess  ip  tbe  manner  of  executing 
tbe  warrant,  by  a  mililary  finree,  and  witii  improper  and  unneoesaary 
wrfeoce^  on  which  issue  was  joined  to  tbe  country ;  and  tbo  third 
against  the  oonslaUe  of  tbe  Tower,  who  reoeiTed  and  detained  tbe 
pbintiff  as  a  prisoner,  and  who  also  jusiifled  under  a  warrant  from 
tbe  speaker  for  that  purpose^,  ia  whi<^  issue  was  abw  taken  to  tbe 
country,  on  seyeral  bots  atated  in  snob  justificatfon ,  and  aotioe  of 
trial  was  given  by  the  plaintiff  in  the  two  last  causes,  which  atood 
for  trial  at  bar  on  a  day  fixed,  but  the  plaintiff,  though  still  within 
the  time  allowed  by  th^  general  rules  and  practice  of  the  court,  biKl 
not  act  down  bis  demurrer  in  tbe  fimt  cause  for  argument ;  the  epiirt 
of  King's  Bench,  on  mqtioo  by  the. attorney  general,  on  behalf  of 
tbe  aeijeant  at  arma  and  constable  of  the  Tower,  postponed  tbe  trial 
of  the  issoes  in  those  causes,  until  after  the  argooaent  on  tba  de« 
nuirrer  in  tbe  eanae  against  tbe  speaker:  because  the  right  jMst  and 
distinct  consideration  of  tbe.  questions  whieh  arose  on  tbe  issuea  of 
Cm^  end  tbe  true  measure  of  damages  in  the  causes  against  the 
seijeant  at  arms  and  c^nstshle  of  the  Tower,  depended  in  agrest 
measure  upon  Ike  decision  of  the  issue  in  law  joined  in  the  other, 
action  agmnst  the  speaker ;  and  though  tbe  same  question  of  law 
might  ultissAtcly  be  raised  on  motion  in  the  two  former  actional  yet 
it  ooqM  not  be  considered  so  conveniently  to  the  court,  to  whom  the; 
decision  of  such  question  bdongad,  or  so  advantageously  to  tbe  party 
^iho  should  prove  to  be  in  the  right,  as  upon  tbe  demurrer,  which 
pRseoied  the  question  of  hiw  distinct  from,  the  questions  of  facts 

In  practice  however  it  is  usual  and  advisable,  where  there  are 
seferal  issues  in  law  and  in  fdct,  and  the  course  of  proceeding  rests 
with  tbe  parties,'  to  determine  the  issue  in  law  -first,  for  the  following 
reasons;  first,  that  the  determination  of  an  issue  in  law  is  generally 
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more  expedittous,  and  less  expensive,  than  the  trial  of  an  issue  in 
fiftct:  secondly^  that  if  the  issue  in  law  go  to  the  whole  cause  of 
action,  and  be  determined  against  the  plaintiff,  it  is  conclusive,  and 
there  is  no  occasion  afterwards  to  try  the  issue  in  fact ;  whereas, 
if  the  issue,  in  fact  be  first  tried,  and  found  for  the  plaintiff,  he  must 
still  proceed  to  the  determination  of  the  issue  in  law,  and  if  that 
be  found  against  him,  he  will  not  be  allowed  his  costs  of  the  trial 
of  the  issue  in  fact* :  thirdly^  that  this  mode  of  proceeding  will 
prevent  confusion  and  embarrasssoent  at  the  trial,  particularly  where 
contingent  damages  are  to  be  assessed :  and  lastly,  that  whether 
the  demurrer  go  to  the  whole  or  part  of  the  cause  of  action,  if  the 
plaintiff  proceed  to  argue  it  first,  and  the  court  are  of  opinion  agunst' 
him,  he  may  amend  as  at  common  law;  but  after  the  cause  has  been 
carried  down  to  trial,  he  cannot  amend  any  farther  than  is  allowable 
by  the  statutes  of  amendments^ 

The  cancUiUm,  dies  coficilu,  or  day  to  hear  the  counsel  of  both 
parties%  was  formerly  moved  tor,  in  the  King*s  Bench,  upon  reading 
the  record  in  court"*;  but  now  it  is  a  motion  of  course,  whidi  only 
requires  a  counsePs  signature.  Still  however  the  record  is  taken 
profarmd,  to  the  clerk  of  the  papers,  who  marks  it  ^^read^  and  signs 
the  initials  of  his  name  on  the  brief  or  motion  paper;  which  bdng 
carried  to  the  clerk  of  the  rules,  he  draws  up  the  rule  thereon% 
which  is  a  four  day  rule,  and  then  the  cause  is  entered  for  argument 
with  the  deriL  of  the  papers^  It  has  been  determined  not  to  be 
necessary  to  serve  the  rule  for  a  conctKicm  upon  demurrer  in  the 
King's  Bench,  or  to  give  notice  of  putting  it  in  the  paper ;  it  being 
in  strictness  the  defendant's  duty  to  search,  since  be  must  expect 
the  plaintiff  will  proceed':  but  in  practice  it  is  usual  to  serve  a  copy 
of  the  rule  on  the  defendant's  attorney ;  and  it  seems  that  it  ought  to 
be  served,  where  there  is  a  real  demurrer''.  Signing  a  cfmtUimm 
is  considered,  in  that  court,  as  a  step  in  the  cause,  so  as  to  make  it 
unnecessary  to  give  a  term's  notice'. 


•t  S«Biid.  SOO.  (9).  and  IM  a  Manh.  •  Appmd.  Chap.  XXX.  ( 1. 

964,5.  '  R.  T.  ]  Geo.  1L  (a)^  K.  B. 

»S  BUc.  Rep.  990.  itd  futm  ;  and  tidk  >  8  Str.  1942. 

Mie,  7«9.  *  Imp.  K.  B.  355. 
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PratHNB  to  the  day  appointed  for  alrgument,  oopies  of  the  demur- 
rer books  should  be  delivered,  in  the  King's  Bench,  by  the  plaintiff 
or  bis  attorney,  on  nostamped  paper,  to  the  chief-justice  and  $eniar 
judge,  and  by  the  defendant  or  his  attorney,  to  the  two  other  judges; 
snd  if  either  party,  or  his  attorney,  neglect  to  deliver  the  books,  the 
other  party,  or  his  attorney,  ou^t  to  ddiver  the  same\  In  ail 
books  to  be  delivered  to  the  justices  of  tUs  court,  the  names  of  the 
counsel  who  signed  the  pleadings,  ought  to  be  inserted^:  and  the 
exceptions  intended  to  be  insisted  upon  in  argument,  should  be 
marked  by  the  party  who  objects  to  the  pleadings,  in  the  margin 
of  the  books  he  delivers^;  and  he  should  leave  a  copy  ot  such  ex* 
cqitioosy  with  the  two  judges  to  whom  he  does  not  deliver  books*^. 
Is  causes  entered  for  argument  on  TueMdajf,  the  books,  we  have 
Been,  are  to  be  delivered  to  the  /chirf-justice,  and  the  rest  of  the 
judges,  on  the  Satmrdajf  preceding;  and  in  those  entered  for 
ailment  on  Fridaj/,  they  are  to  be  delivered  on  the  Tuetday 
preceding*. 

In  the  Common  Pleas,  the  record  in  brought  into  court  by  the 
clerk  of  the  dockets,  on  moving  for  a  cimciUmm;  which  is  a  motion 
of  coarse,  requiring  only  a  Serjeant's  name  :  and  the  motion  paper 
being  handed  to  one  of  the  secondaries,  he  will  mark  the  roll  as 
read  in  court;  after  which,  the  rule  is  drawn  up  with  the  secondary, 
snd  a  copf  of  it  served  on  the  defendant's  attorney ;  and  at  the  time 
of  drawing  up  the  rule,  the  secondary  will  set  down  the^ause  for 
argument  in  the  court  book.  This  must  be  done  four  dayp  ex- 
clusive before  the  day  of  argument.  All  special  arguments  on  de* 
murrers,  and  other  special  arguments,  are  by  a  late  rule  to  be  heard, 
in  the  Common  Pleas,  on  the  day  next  before  the  sitting  day  at 
miti  pnm$  in  MiddleMeXf  and  the  day  next  after  the  sitting  day 
at  iiifft  prtiM  in  Idm^Mf  and  on  no  other  days^;  and  no  argument 
is  allowed  in  that  court,  on  the  four  last  and  four  first  days  of  the 
terms :  but  if  a  $kam  demurrer  be  put  in  towards  the  end  of  the 
term,  the  court,  on  its  being  mentioned  by  a  serjeant,  on  moving 


«R.M.  ]7Gir.I.K.B.  'R-T.  40  Geo.  III.  K.  B.  1  Eatt,  131. 
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for  m  candlimn^  will  it  seems  order  it  to  be  argued  oo  the  last  day  of 
term\  It  is  a  rule  in  the  Common  Pleas,  that  the  plattitiff's  at* 
torney  shall  deliver  all  the  demurrer  books  to  the  lord  chief-justice, 
and  the  rest  of  the  judges'*;  and  the  names  of  the  Serjeants  who 
signed  the  pleadings,  are  to  be  inserted  therein;  and  the  number  roll 
And  day  of  argument  set  down  on  the  outside  of  each  book^  The 
exceptions  intended  to  be  insisted  upon  in  argument  should  also,  as 
in  the  King's  Bench,  be  marked  in  the  margin  of  the  books'' ;  and 
if  each  party  take  objections  to  the  pleadings  of  the  other,  it  is  said 
to  be  the  duty  of  each  to  deliTcr  books,  with  the  points  intended  to  bd 
made  on  both  sides,  stated  in  the  margin*;  which  books,  by  a  late  rule', 
aro  to  be  delivered  to  the  lord  chief-justice,  and  the  other  judges,  two 
days  (exdusiveof  theday  of  saoh  delivery,)  before  the  day  on  which  the 
Muse  shall  have  been  set  down  for  argument.  It  was  formerly  a 
irule  in  both  courts,  that  the  party  neglecting  to  deliver  books  could 
nqt  be  lieard,  until  he  had  paid  for  two  copies  of  them*  :  But  a  sub- 
sequent rule  having  declared,  that  no  judgment  should  be  signed  for 
non-payment  of  tlie  issue  money,  the  courts,  in  the  construction  of 
this  latter  rule,  have  held  it  to  extend  to  the  paper  books  on  a 
demurrer^;  and  of  course,  if  they  are  not  paid  for,  the  costs  of  them 
must  remain  to  be  taxed,  like  the  issue  money,  as  part  of  the  costs  in 
the  cause. 

The  courts  having  given  their  opinion  on  the  demurrer,  a  pe- 
remptory rule  is  drawn  up  with  the  clerk  of  the  rules  in  the  King^^s 
Bench,  or  secondaries  in  the  Common  Pleas,  that  judgment  be  en- 
tered for  the  plaintiff  or  defendant,  as  the  case  maybe.  And  after 
interfocutory  judgment  on  demurrer,  the  defendant  shall  not  come  to 
arrest  the  judgment,  on  return  of  ^he  inquiry,  for  any  exception  that 
might  have  been  taken  on  arguing  the  demurrer;  for  the  parties 
cannot  be  said  to  come  as  amid  curtis,  and  the  courts  will  not 
suffer  any  one  to  tell  them,  that  the  judgment  they  gave  on  mature 
deliberation  is  wrong :  but  it  is  otherwise  in  the  case  of  judgment  by 


•  Imp.  C.  P.  348.  358.  «  R.  M.  49  Geo.  III.  C  P.  1  Tanot.  41 S. 
^  R.  M.  6  0«a  II.  ng.  3.  C.  P.  ud  fee  Jnte,  527. 

B.  £.  27  Cer:  II.  C.  P.  CR.M.  17  Cir.  I.  K.  B.  R.  M.  6  Geo.  11. 

•Barnes,  164.  f«y.  S.  C P. and  set  lU  B.  27  Csr.  II.  C  P. 
«  R.  H.  48  Geo.  III.  C.  P.  I  TaiiBt  909.  ^  6  Diirnf.  fc  East,  477.  1  Bo&  lb  P«L 
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(leEiiilty  for  that  is  Mt  gitcn  in  so  solemn  a  manner,  or  if  the  fault 
true  on  the  writ  of  inquiry  or  verdict,  for  there  the  party  could  not 
ftUedge  it  before*. 

The  jadgment  for  the  phintifiy  bn  demurrer  to  a  plea  or  replication 
is  abatement,  is  not  final,  but  only  a  respondeat  ouster^:  Id  other 
cases,  it  is  interlooatory  or  final,  according  to  tlie  nature  of  the 
action.  If  the  action  be  for  damagi^s,  in  ass^umpsit,  &c.  it  is  infer- 
lecatory*:  apd  the  plaintiff,  after  giving  a  peremptory  rule  Tor  JMdg- 
meotwilh  the  clerk  of  the  rules  in  the  King^s  Bench,  or  secondaries 
10  the  Common  Pleas,  should  sign  interlocutory  judgment,  on  four- 
penny  stamped  paper,  with  the  clerk  of  the  judgments  in  the  former 
ooart^,  or  prothonotaries  in  the  latter*,  and  proceed  to  execute  a  writ 
of  inquiry  for  assessing  the  damages^;  or,  in  an  action  on  a  bill  of 
exehange  or  promissory  note,  &c.  he  may  have  them  assessed  by 
refereuGe  to  the  master*.  And  on  the  execution  of  a  writ  of  inquiry, 
after  judgment  on  demurrer,  the  defendant  is  not  allowed  to  con- 
trovert any  thing,  but  the  amount  of  the  sum  in  demand^  Where 
the  judgment  is^itaP,  as  in  debt  for  a  sum  certain,  the  plaintiff,  in 
the  King's  Bench,  after  giving  a  peremptory  rule  for  judgment, 
Aonld  get  it  stamped  with  a  ten  shilling  stamp,  and  may  imme- 
&tely  proceed  to  tax  his  costs ;  and  the  master,  having  the  roll 
brought  him  by  the  clerk  of  the  treasury,  will  mark  the  amount  of 
the  eosts  thereon,  as  well  as  upon  the  rule^  In  the  Common  Pleas, 
the  plaintiff,  after  drawing  up  the  rule  with  the  secondaries,  should 
procure  a  ten  shilling  stamped  paper,  enter  an  incipitur  thereoUi 
and  get  it  marked  by  the  clerk  of  the  warrants ;  and  then  take  it  to 
die  imrthonotaries,  and  their  clerk  will  sign  the  judgment;  upon 
which  the  prothonotaries  will  tax  the  costs^ 

'When  the  defendant's  plea  gqes  to  bar  the  action,  if  the  plaintiff 
demur  to  it,  and  the  demurrer  is  determined  in  favour  of  the  plea, 


•  1  Str.  425.  2  Marsb.  386.  '  Append.  Chap.  XXX.  §  8,  3. 7, 8.  1 1. 

^  Qtlb.  C.  P.  33.  1  Ld.  Raym.  594.  Say.  '  1  H.  Blac.  541.    Append.  Chap.  XXX. 

Hep.  4d.  S  Will.  367.  AnU,  665.  §  7. 

'Append.  Chap.  XXX.  §  S,  3.  6, 7, 8. 1 1.  1"  1  Bos.  k  Pol.  368. 

Bmtam  t.  Henley.  M.  57  Geo.  III.  K-  B.  *  Append.  Chap.  XXX.  }  4, 5. 9, 10.  Ap- 

lSc].Pr.  375.  auonL  Imp.  K.B.  341.   1  peod.  i^cUfiid  p.  765. 
Cmp.  183.  Lt^M  Prac.  Die.   1  V.  390.  ^  Imp.  K.  B.  353. 


^Imp.  C.  P.  353. 
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jod^ent  of  nil  capiat  shall  be  entered,  Dotwilbstanding  there  may 
be  also  one  or  more  issues  in  fact ;  because,  upon  the  whole,  it 
appears  that  the  plaintiff  bad  no  cause  of  action.  So  where  several 
pleas  are  pleaded,  since  the  statute  4  &  5  Ann«  o.  10.  all  of  them 
going  to  destroy  the  action,  and  one  or  more  issues  are  joined  on 
some  of  the  pleas,  and  there  are  one  or  more  demurrers  to  the  rest ; 
if  the  court  determine  the  demurrers  in  favour  of  the  defendant 
be/ore  the  issues  are  tried,  they  shall  not  be  tried:  and  if  q/tertbe 
trial,  it  will  make  no  difference ;  for  in  each  o«se,  judgment  of  nil 
capiat  shall  be  given  agunst  the  plaintiff\ 


•  1  Sannd.  80.  (I ).  and  tee  Append.  Chap.  XXX. }  18, 13. 
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CHAP.  XXXI. 


Of  the  IssuB^  and  Trial  2y  the  Record. 

^pHB  iflsae  we  are  now  treating  of,  arises  upon  a  plea  or  replication 
of  fml  iiel  record.  The  plea  of  nul  tiel  record,  when  pleaded 
to  an  action  on  a  judgment,  or  other  matter  of  record  in  this  country, 
is  alwajB  conolnded  with  an  averment,  and  prayer  of  judgment  H 
actio,  &c*.  unless  where  an  action  of  debt  is  brought  here,  on  a  judg- 
ment la  Irelamdf  in  which  case  the  plea  of  nul  tiel  record  must 
ooodiide  to  flie  country^ :  And  if  it  deny  the  existence  of  a  record  of 
the  mtme  court,  Ae  replication  thereto  may  conclude  with  a  prayer 
Oaf  ft  be  friewed  and  inepected  by  the  court^ ;  but  where  the  record 
18  of  anotker  eonrt,  the  plaintiff  shall  have  a  day  given  him  to  bring 
it  id'. 

When  a  judgment,  or  other  matter  of  record,  in  the  Bame  court  is 
pleaded,  and  the  plaintiff  replies  nut  tiel  record,  the  replication  may 
coochide  as  follows — **  and  this  he  is  ready  to  verify,  &c.  and  be-* 
**  cause  the  court  of  our  lord  the  king  now  here  wM  advise  themr 
^  sehes,  mpon  inspection  and  examination  of  the  record  by  the 
*^  said  (defendant)  above  alledged,  a  day  is  given  to  the  parties 
^  aforesaidj  before  our  said  lord  the  king  at  Westminster,  untilp 
^  Ac*.  :^  or,  instead  of  replying,  the  plaiotiff  may  crave  oyer  of  the 
leeofd,  or  at  least  a  note  in  writing  of  the  term  and  number  roll,  and 
if  it  be  not  g^ven  him  in  convenient  time,  he  may  sign  judgment. 
\  practice  was  originally  confined  to  pleas  in  abatement^;   but  was 


•  9  W3f  •  1 14.  Append.  Chap.  XXXI.  {  9. 

^  JBut,  473.  a  Smith  R.  3!).;  8.  C.  via  •  Dyer,  2S7«  8.  S  Lohr.  1514.  9  Selk. 

teel  BwB.  9c  Aid.  153.  AnUfSlS.  Append.  566.  Carth.  517.  1  Ld.  Iteyiii.  550.  8.  Ct 

Chqi.XXXI.  I  I.  Taunt.  30.  2  Manb.  354.  S.  C.  Append. 

•  Hene,  978.  9  Lntw.  1514.  Bamet,  336.  Cbap^  XXXL  }  4. 
Apptad.Cliap.XXXL  (9.  'Keilw.  95,  6.  Cartb.  453.  517.  1  U. 

f  9  Salk.  566.  3  Blac  Conu  330,  31.  Raynu  347. 550. 9  U.  IUts.  1179. 
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afterwards  extended  to  pleas  in  bar^ :  and  accordingly  it  is  now  settled^ 
that  wherever  a  jiid^^menty  or  other  matter  of  record,  in  the  same 
court  is  pleaded,  the  party  pleading  it  must,  on  demand,  give  a  note 
in  writing  of  the  term  and  number  roll,  whereon  such  judgment  or 
matter  of  record  is  entered  and  filed,  or  in  default  thereof,  the  pleii  is 
not  to  be  received**.  When  the  record  is  of  another  court,  tlie 
plaintiff  may  either  conclude  his  replication  of  nxd  tiel  rocardy  hy 
giving  the  defendant  a  day  to  bring  it  in%  or  with  an  averment  and 
prayer  of  the  debt  and  damages*^ :  In  the  former  case,-  the  is<!\io  is 
complete  upon  the  replication* ;  but  in  the  latter,  there  ough4  f  t>  be  a 
rejoinder,  that  there  is  such  a  .record^,  &c.  And  in  th«  Commoa 
Fleas,  the  replication  of  nu/  tiel  record  to  a  plea  of  judgment  re- 
covered, need  not  it  seems  have  a  Serjeant's  hand^.  But  4  re- 
cognizance is  not  a  record^  until  it  be  enrolled ;  and  therefore  wliere  the 
defendant^  in  cissumpBit  on  bills  of  exchange,  &c.  pleaded  that  f*  the 
plaintiff  was  indebted  to  him,  by  virtue  of  a  recogniianoe  taken  in  the 
court  of  Exchequer,  which  was  still  an  force,  as  by  the  said  ro- 
cojgnizance  remaining  in  the  said  coart.before  the  barooa  wittappaar^** 
without  stating  that  it  was  enrolled; ;  a  repUoation,  that  the  plaintiff 
was  not  so  indebted,  concluding  to  the  country,  was  holden  godd  ao 
special  demurrer,  inasmuch  as  the  plea  did  not  state  a  debt  due  by 
recognizance,  which  was  matter  of  reford^  • 

This  issue  is  triable  by  the  record  itself,  if  it  be  of  the  same  coort ; 
or  by  the  tenor  of  the  record,  if  it  be  of  a  different  court^.  Wberatbe 
record  is  of  the  same  court,  and  the  plaintiff  avers  its  existenoe^  «<rfiee 
is  given  in  the  King's  Bench,  to  the  defendant's  attorney,  that  he  ^iH 
produce  it  on  a  particular  day :  But  where^  the  existent  of  ^tbe 
fecord  is  averred  by  the  defendant,  the  plaintiff's  attorpey  givea  bim  a 
foQr  day  rule  to  produce  it,  i^hich  he  obtains  from  the  p^pstat  oo  Ibe 
paper  book  ;  and  having  entered  it  with  the  derk  of  the  ridesy  i 
a  topj  on  the  defendant's  attorney. 


•  8  Str.  823.  V  i    j^d.    Raym.    550.    Append.    Chap. 
^R.  T.  5  &  aOeoi  n.  (hJ.X.t^.  Imp.  XXXI.  §  6.  and  tee  Chitty  oA  IHeadiiv* 

Ci  P.  940«  AftU,  «es,  7.  1  V.  p.  5TI ,  a. 

^  Aypead.  Qwpw  XXXI.  $  5.  0  3  BIflc.  Hep.  StS.  AnU,  700.  but  see 

Baf|ie^l6l.SWila.llS.  8  WiU.  74.  conlra. 

•  Cai.  Pfr  C.  P.  56.  Pr.  tbag.  ft«7,  S.  *  1  Barn,  flc  AM.  153. 

Barqes,  Ml.  335,6.  Cbm.  Rep.  593.  3  fios.  *  BuL  Ai.  Pri.  830.  Gilb.  Efid.  96.  f  Bar* 

fel>uL.30t.  Af(|isui.ChJq^  XXXt^  5.  1034. 
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In  the  Cammon  Pleas,  where  the  platitft^ayers  the  existence  of 
the  record,  a  day  is  given  him  by  the  roll,  to  bring  it  into  court. 
And  where  the  plaintiff  delivered  the  book,  and  gave  himself  a  dny  to 
bring  in  the  record,  but  did  not  bring;  it  in  on  that  day,  and  the 
plaintiff  afterwards  offered  the  record,  and  mored  it  might  be  read^ 
the  motioa  was  refosed  by  the  court,  it  not  being  broaq^lit  in  on  the 
day  the  pkiotiff  had  given  himself  to  produce  it* :  But  the  plaintiff  ia 
this  case  was  afterwards  allowed  to  continue  the  day  for  bringing  in 
the  ^eoord^  Where  the  defendant  avers  the  existence  of  the  re- 
cord, the  plaintiff  is  allowed,  in  the  Common  Pleas,  to  give  him  a 
day  to  bring  it  into  court,  so  as  it  he  four  days  after  the  delivery  of  the 
issue :  And  where  tlie  proceedings  are  by  original,  and  a  general  re- 
turn day  is  given  to  bring  in  the  record,  the  defendant  ought  to  be  called 
to  bring  it  in  at  the  rising  of  the  court  on  that  day ;  and  if  he  fail,  the 
rule  for  judgment  should  be,  unless  cause  be  shewn  on  the  appearance 
day  of  that  general  return,  and  the  record  may  be  brought  in  on  that 
or  any  intervening  day:  but  where  the  proceedings  are  by  bill 
against  an  attorney,  and  the  day  given  to  bring  in  the  record  is  a 
day  certain,  it  cannot  be  brought  in  after  that  day ;  but  on  that  day, 
at  the  rising  of  the  court,  the  defendant  ought  to  be  called  to  bring  it 
in ;  and  if  he  fail,  the  court  will  appoint  the  day  to  be  inserted  in 
the  rule  for  judgment  niai  cauta^.  This  rule  is  drawn  up,  on  pro- 
duciDg  the  issue  roll  in  court,  without  any  motion. 

On  the  day  appointed  for  producing  the  record,  the  issne,  being 
previously  entered,  is  brought  into  court  by  the  clerk  of  the  treasuc 
in  the  King's  Bench,  or  clerk  of  the  dockets  in  the  Common  Plea 
and  proelaination  being  made  by  the  crier,  for  producing  the  record, 
it  is  or  is  not  produced.  If  produced,  the  party  producing  it  is  en- 
titled to  judgment,  that  he  hath  perfected  the  record  ;  but  otherwise 
judgment  is  given  for  the  adverse  party,  that  he  hath  faUed  in  pro- 
ducing  it^.  Where  the  defendant  pleads  nul  tiel  record  of  a  judg- 
ment, &e.  the  record  is  commonly  produced  by  the  plaintiff;  and  in 
that  case,  the  master  in  the  King's  Bench,  who  reads  the  issne  and 
compares  it  with  the  record,  will  mark  on  the  draft  of  the  issue,  that 


•B«ffDa,343,4.  '  3  Salk.  UK  and  IM  1  Daraf.  Ic  BmI, 

»  M  84,  5.  447.  fd.) 
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the  plaintiff  bath  produced  the  record ;  upon  which  the  clerk  of  the 
rules  will  give  a  rule  for  judgment,  which  is  stated  to  be  on  an  issue 
of  nul  tiel  record,  and  expires  in  four  days*.    In  the  Common  Pleas, 
the  rule  for  judgment  is  given  with  the  secondaries,  who  read  the 
issue,  and  compare  it  with  the  record  on  which  the  action  is  founded ; 
mnd  on  the  expiration  of  the  rule,  the  plaintiff  may  sign  final  judg- 
ipent^    Where  the  defendant  pleads  a  judgment  reooYered,  and  the 
plaintiff  replies  nul  tiel  record,  the  defendant,  on  being  called  in  courtt 
commonly  fails  to  produce  the  record ;  and  in  that  case,  the  roll 
being  marked  by  the  master,  the  plamtiff  in  the  King's  Bench  may 
immediately  sign  interlocutory  judgment,  on  four-penny  stamped 
paper,  and  proceed  to  execute  a  vnrit  of  inquiry ;  or,  in  an  action  on  a 
bill  of  exchange  or  promissory  note,  to  haye  the  damages  assessed  by 
reference  to  the  officer  of  the  court.    In  the  Common  Pleas,  there  is 
a  rule  given  by  the  secondaries,  before  interlocutory  judgmeikt  is 
signed;  whijch  ruljB  in  peremptory  in  actions  for  damages,  and  the 
plaintiff  may  thereupon  immediately  sig^  interlocutory  judgment,  and 
proceed  as  before  directed :  But  in  debt  for  a  sum  certain,  there  is  a 
rule  for  judgment  given  in  both  courts,  on  the  defendant's  not  pro- 
ducing the  record,  which  is  only  a  rule  nm,  unless  cause  be  shewn  in 
four  days ;  at  the  expiration  of  which,  if  no  cause  be  shewn,  the 
plaintiff  may  sign  final  judgment,  on  a  ten  shillmg  stamped  paper, 
with  the  clerk  of  the  judgments  in  the  King's  Bench,  or  prothonota- 
cies  in  the  Common  Pleas. 

If  the  defendant  plead  in  abatement,  another  action  depending  for 
the  same  cause,  and  the  plaintiff  afterwards  discontinue  such  actiooy 
the  issue  on  nul  tiel  record  must  be  found  against  him ;  because  the 
plea  was  true  at  the  time  of  pleading  it :  but  if  a  recovery  be  pleaded 
in  bar,  and  the  judgment  afterwards  reversed,  before  the  day  given  to 
bring  in  the  record,  there,  upon  nul  tiel  record,  the  bsue  must  be 
found  for  the  plaintiff;  because  by  the  reversal,  the  record  is  avoided 
ab  initio^.  To  a  plea  of  justification  in  treepaeu,  under  a  dMringam^ 
the  plaintiff  replied,  that  before  the  dUtringas  issued,  he  appeared  to 
ihe  previous  writ  sued  out  by  the  defendant,  to  wit,  a  claueum /regit 
issued  out  of  the  Conunon  Pleas,  prout  patet,  &c. ;  und  on  a  rejoinder 


« Imp.  K.  B.  346.  •  1  Ld.  Raym.  S74,  2  Ld.  lUym.  1014. 

»  Imp.  C.  P.  340.  1  SaU.  399.  S.  C 
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«F  mmt  Uel  record,  the  court  held,  that  the  record  of  aa  appearauoe  to 
«  dammtm  fregit  issued  out  of  Chancerf ,  did  bo  support  the  repU- 
catioii ;  and  Ihat  the  iprords  which  foUowed  the  9cUicet,  being  im« 
terial,  coidd  not  be  rejected*. 

Where  the  record  i«  of  a  dyfereni  eourt,  the  mode  of  proceeding 
for  briegiag  id  the  tenor  of  it,  is  by  eeWtorart ;  which,  ve  have  seen^ 
is  a  writ  iesnieg  sometimes  out  of  Chancery,  and  sometimes  out  of 
the  King*s  Bench.  And  where  nul  Uel  record  is  pleaded  to  the  re« 
eord  of  a  snperior  court,  or  court  of  equal  jurisdictioD,  there  is  no  wi^ 
to  have  it,  but  by  certiorari  and  mittimus  out  of  Chancery^ ;  lor  one 
court  is  not  bounded  by  the  other,  in  point  of  jorisdiction,  nor  cob 
they  write  to  each  other  to  certify  their  records :  But  the  Chancery 
nay,  by  its  original  constitution,  award  a  certiorari^  for  bringing  up 
the  tenor  of  the  record  of  a  superior  court,  and  afterwards  send  it  by 
autiimue  to  another ;  and  the  certifying  such  tenor  does  not  Under 
the  court  where  the  record  is,  from  proceeding  upon  it :  And  this 
method  was  contriTed,  to  communicate  evidence  of  the  record  from 
one  superior  court  to  another,  without  the  actual  remoyal  of  the  record 
itself. 

If  a  recovery  in  an  inferior  court  be  declared  on,  or  pleaded  in  a 
superior  one,  and  denied,  the  certiorari  may  be  issued  out  of  the  su- 
perior court*,  as  well  as  from  the  court  of  Chancery^  And  on  this 
writ,  where  the  superior  court  doth  not  send  for  the  record  of  an  in- 
fierior  one,  to  see  whether  they  keep  within  the  limits  of  their  juris- 
diction,  but  merely,  on  nul  iiel  record,  to  know  whether  there  be 
soch  a  record  or  not,  it  is  sufficient  to  certify  the  tenor  of  the  record*; 
and  in  Chancery  they  seldom  certify  any  thing  more,  for  that  court 
does  not  in  general  send  for  the  record  of  the  inferior  one,  to  bound 
their  jurisdiction,  but  to  send  it  to  other  courts  by  mittimwf' :  But 
where  the  record  is  to  be  proceeded  upon  in  a  superior  court,  the  re- 
cord itself  must  be  returned^ 


•  «  New  Rep.  C  P.  463.  t  Qjib.  Exec.  1 48, 9. 170. 
^Jiau,^99.  tid.  143.  Dyer,  186,7.  3  Salk.  896.  9 
<  2  Bar.  1034.  and  see  Cm.  Car.  297.  Atk.  317, 18. 

*  Gilb.  Exec.  145. 153: 169.  and  tee  Gilb.  ^  Gilb.  Exec.  145.^ 
Cvid.  15.  1 2  Atk.  317.  Anii,  403; 
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'  On  a  replioation  of  nul  tiel  record  to  a  plea  in  abatement,  the 
judgment  for  the  plaintiff  is  not  final,  but  only  a  reipondeai  •mtef* ; 
for  failure  of  record  in  this  case  is  not  peremptory*".  In  other  cases, 
the  judgment  is  interlocutory  or  finals  *«  "Pon  demurrer.  Where 
the  judgment  is  Jinal^  the  rule  in  the  Common  Pleas,  as  well  as  in 
the  King's  Bench,  is  only  fim,  unless  cause  be  shewn  within  ybiir 
days,  in  order  that  the  defendant  may  haye  that  time  to  moYC  in 
arrest  of  judgment :  But  where  the  judgment  is  inierlocuiory,  that 
reason  fails,  and  there  is  no  occasion  for  a  four  day  nde ;  because  the 
defendant  may  moye  in  arrest  of  judgment,  after  the  inquiry  is  ex- 
ecuted**. And  as  the  defendant,  we  have  seen*,  may  bring  in  the  re- 
cord in  the  Common  Pleas,,  on  any  intervening  day  between  the 
giying  of  the  rule  and  the  appearance  day,  the  secondaries  in  that 
court  certify  upon  the  rule,  that  no  cause  hath  been  shewn ;  which 
certificate  is  produced  to  the  prothonotaries'  cleric^  at  the  time  of 
signing  final  judgment. 


•  Append.  Chap.  XXV.  §  6, 7.  *  Barnes,  264.  and  tee  Imp.  ff.  B.  363. 

^  Carth.  517.  1  Ld.  Raym.  550.  AnU,      480. 
665.  779.  •  AiUtf  783. 
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O/Trialb  hf  the  Country,  at  Bar,  or  Nisi  Prius:  and 
of  the  Steps  preparatory  to  the  latter^  and  Conse- 
quences of  NOT  PROCEEDING  tO  TrIAI*,  8fC. 

'T'RIALS  by  (he  country  arc  at  bar  or  niri  prius.  Before  the 
aUtate  Wesim.  2.  (13  Edw.  I.)  c.  30.  citU  causes  were  tried 
either  at  the  bar,  before  all  the  judges  of  the  court,  in  term  time;  or 
fvhen  of  no  great  moment,  before  the  justices  in  Eyre :  a  practice 
having  very  early  obtained,  of  continuing  the  cause  from  term  to 
term,  in  the  court  above,  provided  the  justices  in  Eyre  did  not  pre- 
viously come  into  the  county  where  the  cause  of  action  arose ;  and 
if  it  happened  that  they  arrived  there  within  that  interval,  then  the 
cause  was  removed  from  the  jurisdiction  of  the  justices  at  fVe$t» 
mimter^  to  that  of  the  justices  in  Eyre^.  Afterwards,  when  the 
justices  in  Eyre  were  superseded,  by  the  modern  justices  of  assize, 
it  was  enacted,  by  the  above  statute,  '*  that  inquisitions  to  be  taken 
^  of  trespasses,  pleaded  before  the  justices  of  either  bench^  shall  be 
^  determined  before  the  justices  of  assize,  unless  the  trespass  be  so 
<<  heinous,  that  it  requires  great  examination ;  and  that  inquisitions 
''  of  other  .pleas,  pleaded  in  either  bench,  wherein  the  examination  is 
'*  easy,  shall  be  also  determined  before  them ;  as  when  the  entry  or 
^  seisin  of  any  one  is  denied,  or  in  case  a  single  point  is  to  be  in- 
^  quired  into :  But  inquisitions  of  many  and  weighty  matters,  which 
''  require  great  examination,  shall  be  taken  before  the  justices  of  the 
*^  benches^  &o.;  and  when  such  inquests  are  taken,  they  shall  be 
^  returned  into  the  benches,  and  there  judgment  shall  be  given,  and 
<'  they  shall  he  enrolled."  Since  the  making  of  this  statute,  causes 
10  general  are  tried  at  nm  prim ;  trials  at  bar  being  only  allowed  ia 


•  3  Blac.  Con.  352.  ^  2  Salk.  648. 
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causes  ifvbich  require  great  examiuation*.  In  the  Commoo  Pleas,  9 
writ  of  right  may  it  seems  be  tried  at  nisi  prius^;  but  if  the  mise  be 
Joined  thereon,  it  must  be  tried  by  the  grand  assize :  and  the  court 
mil  not  permit  it  to  be  tried  by  a  jury,  instead  of  the  grand  assixe, 
though  both  parties  desire  it^  And  if  the  nisi  prius  clause  be 
omitted  in  the  writ  of  summons,  and  the  knights  come  from  a  distant 
county,  and  appear  at  bar,  the  court  of  Common  Pleas  will  not  compel 
them  to  be  sworn,  unless  the  demandant  will  undertake  to  pay  their 
ezpences<).  The  statute  of  nisi  prius  extendmg  only  to  the  courts  of 
Kmg's  Bench  and  Common  Pleas,  whenever  an  issue  is  joined  in  the 
Exchequer,  to  be  tried  in  the  country,  there  is  a  particular  eonn- 
mission,  authorizing  the  judges  of  assize  to  try  it*. 

When  the  crown  is  immediately  concerneid,  the  Attorney  general 
has  a  right  to  demand  a  trial  at  bar^.  In  all  dither  cases,  jt  is  entirely 
in  the  discretion  of  the  court',  goyerned  by  tht^  circumstances  of  the 
case** :  Even  if  the  parties  consent,  such  a  mode  of  trial  cannot  be  had 
without  leave  of  the  court'.  The  grounds  on  which  this  trial  ought 
to  be  granted,  are  the  great  value  of  the  subject. matter  in  question^ 
the  probable  length  of  the  inquiry,  and  the  likelihood  that  difficulties 
may  arise  in  the  course  of  it^.  In  ejectment,  it  is  said,  the  rule  has 
been  not  to  allow  a  trial  at  bar,  except  wliere  the  yearly  value  of  the 
land  is  one  hundred  pounds' ;  and  value  alone*^,  or  the  probable  length 
of  the  inquiry,  is  not  a  sufficient  ground  for  it :  But  difficulty  must 
concur;  and  in  order  to  obtain  it  upon  that  ground,  it  is  not  sufficient 
to  say  generally,  in  an  affidavit,  that  tfie  cause  is  expected  to  be  diffi- 
cult ;  but  the  particular  difficulty  which  is  expected  to  arise,  ought  to 
be  pointed  out,  that  the  court  may  judge  whether  it  be  sufficient". 
And  in  a  late  instance,  the  court  refused  a  trial  at  bar  in  ijectmeniy 
on  the  mere  allegation  of  length,  and  probable  questions  of  difficulty, 
in  a  cause  respecting  a  pedigree®.    In  the  Common  Pleas,  a  trial  at 


*  2  Salk.  €48.  <  2  Lit.  P.  R.  608.  1  Str.  696. 

*  2  Scottd.  45.  t,f.  1  Taunt  415.  ^  Per  Kenyon,  arg,  Doug.  437.   and  tee  1 
^  1  Bm.  At  PuU  199.  Durof.  Sc  East,  363. 

*  1  TaunL  415.  1 1  Barnard,  K.  B.  141.  Baroes,  447.  but 

*  But.   Nu   Pri,    304.     Append.  Chap.      see  1  Str.  479. 

XXXIV.  (8.  m  2  Salk.  648.  Barnes,  447. 

f  1  Str.  52.  644.   2  Str.  816.  1  Barnard.  •  Say.  Rep.  79.  and  see  2  Ul.  P.  R.  604. 

K.  B.  88.  S.  C.  1  Barnard.  K.  B.  141. 

f  Say.  Rep.  79.  ^  Doe  €9  dim,  AngeU  v.  AageU,  T.  36  Octt. 

^  1  DurnC  k  Eait,  367.  III.  K.  B. 
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bar  hts  been  granted  upon  terms,  in  an  action  for  criminal  con- 
Tersation*.  But  tbey  refused  it  io  ejectment^  on  a  question  of  sanity^ 
where  it  would  have  occasioned  delay,  and  some  of  the  witnessea 
were  old  and  infirm,  and  not  able  to  travel  to  WeBiminntei^.  So,  in 
a  eaose  concerning  rights  of  ehace,  involving  documentary  evidence 
of  great  length  and  antiquity,  together  with  much  oral  testimony, 
that  court*  vrould  not  grant  the  plaintiff  a  trial  at  bar;  a  new  trial 
having  recently  been  refused  in  the  King's  Bench,  where  another 
defieodant,  who  had  contested  the  same  rights,  had  obtained  a 
verdict*. 

If  one  of  the  justices  of  either  bench,  or  a  master  in  Chancery,  be 
concerned,  it  is  a  good  cause  for  a  trial  at  bar,  be  the  value  what  it 
maj^:  And  it  is  said,  that  such  trial  was  never  denied  to  any  officer 
of  the  oonrt,  nor  hardly  to  any  gentleman  at  the  bar*.  The  plain- 
tiff  may  have  a  trial  of  this  nature,  by  the  favour  of  the  court,  though 
he  sue  in  fonmd  pauperW:  but  vrhere  the  plaintiff  is  poor,  tbe  court 
vrill  not  grant  it  to  the  defendant,  unless  he  will  agree  to  take  m0i 
priau  costs,  if  he  succeed,  and  if  he  fail,  to  pay  bar  costs*.  In 
Lomdam^  it  is  said,  a  cause  cannot  be  tried  at  bar,  by  reason  of  the 
charter  of  the  citisens,  which  exempts  them  from  serving  upon  juries 
out  of  the  eitjK  And  where  the  cause  of  action  arises  in  a  county 
palatme,  it  has  been  doubted  whether  the  court  can  compel  the  in- 
habitants of  the  palatinate  to  attend  as  jurors'. 

A  trial  at  bar  is  never  granted  before  issue  joined^,  except  in 
ejectwteni ;  in  which,  as  issue  is  very  seldom  joined  till  the  term  is 
over,  it  would  afterwards  be  too  late  to  make  the  application^    This 


*  Btrnes,  438.  Cas.  Pr.  C.  P.  103.  Pr.  India  Qmpmif  wfti  tried  at  Ur,  (M.  ft  Geo. 
Reg.  411.  S.  C.  III.)  by  a  ipecial  jary  of  mercbanto  of 

*  Barnes,  447.  l/^ndom.  2  Salk.  644.  1  Durnf.  &  Ba»t,  366. 

*  1  Brod.  k  Bing.  965.  In  that  case  however,  the  jurjr  consented 

*  1  Sid.  407.  to  be  sworn,  aud  waive  their  pririlege.  3 

*  8  Salk.  651.  6  Mod.  133.  S.  C  bat  tee  Will.  136. 

S  Lil.  P.  R.  608.  I  Say.  Re^  47.  and  lee  1  Dwmf.  &  East, 

'12  Mod.  318.  363. 

«  S  Salk.  648.  Dong.  421.  but  aee  t  Bar-  ^  2  Lil.  P.  R.  238.  608.  12  Mod.  331.  1 

nard.  K.  B.  146.  Str.  696.  2  Bamafd.  K.  &  125.  1  Dotut  8c 

^  2  Lfl.  P.  R.  607.  2Sa]k.  644.  Bot  mU,  EbmU  364.  in  nolif. 

tbe  great  came  of  Xm^  against  the  JSu<  <  Say .  Rep.  155.  Barnes,  455. 
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sort  of  trial  should  regularly  be  moved  for,  in  the  term  preceding 
that  in  which  it  is  intended  to  be  had ;  as  in  Hilary  for  Ecuier,  and 
In  Trinity  for  Michaelmas  term*  ;  except  wliere  lands  lie  in  Mid" 
dleseaf*:  and  it  is  never  allowed  in  an  issuable  term*^,  unless  the 
crown  be  concerned  in  interest',  or  under  ve^y  particular  and  pres9* 
ing  circumstances*.  In  Eatter  term|  the  court  of  King^s  Bench  did 
not  formerly  allow  more  than  ten  trials  at  bar' ;  and  they  most  have 
been  brought  on  a  fortnight  at  least  before  the  end  of  its  ^  allow 
sufficient  time  for  the  other  business  of  the  court. 

From  what  has  been  said  it  will  be  seen,  that  the  courts  are 
extremely  unwilling  to  grant  a  trial  at  bar,  except  in  cases  where  it 
appears  to  be  absolutely  necessary.  And  even  where  it  is  fit  that  « 
trial  at  bar  should  be  granted,  as  it  is  a  favour  asked  by  the  party 
applying  for  it,  they  will  lay  him  under  reasonable  terms :  And  there- 
fore, where  the  defendant  in  ejectment  applied  for  a  trial  at  bar,  and 
it  appeared  that  the  lessor  of  the  plaintiff  was  in  such  indigent  cir- 
eumstances,  as  not  to  be  able  to  bear  the  expence,  and  that  one  o^ 
his  witnesses  was  a  woman  above  eighty  years  of  age,  who  might  die 
before  a  trial  at  bar  eould  be  had,  the  court  of  King*8  Bench  required 
the  defendant  to  consent,  that  if  he  succeeded,  he  should  only  haTe 
fim  priue  costs  ;  but  that  if  the  lessor  of  the  plaintiff  were  to  succeed, 
he  should  have  bar  costs :  and  that  the  old  witness  should  be  exa- 
mined upon  interrogatories,  and  her  depositions  read,  if  she  should  die 
before  the  trial^ :  It  was  also,  by  consent,  made  part  of  the  rule,  that 
the  cause  should  be  tried  by  a  Middlesex  jury,  instead  of  one  from 
Norfolk^  where  the  premises  were  situated^ 

Formerly,  there  was  no  other  notice  given  of  such  trial,  in  the 
King*8  Bench,  than  the  rule  in  the  office^ ;   but  now  it  is  said,  there 


•  2  UL  P.  R.  603. 611.  Cu.  Pr.  C.  P.  66.  B.  1  Str.  52.  Bix  v,  Keene  and  oihen,  H.  26 
»  2  Balk.  649.  Geo.  III.  K.  B. 

«  Fitzgib.  267.  Per  BuUer,  Just,  in  Cole-  •%  LiL  P.  R.  615.  1  Str.  52.  1  Barnard. 

mtm  ▼.  Oly  qf  Lndon,  M.  21  Geo.  IlL  K.  B.  K.  B.  370. 

Barnes,  447.  J  H.  Blac.  21 1.  C.  P.  But  the  f  2  Lil.  P.  R.  607, 

caw  of  Goodtitle  ex  dim.  lUveti  v.  Brahmm  (4  f  IiL  609. 

Damt  k  East^  497.)  wai  tried  at  bar»  in  >»  Doug.  437. 

HUary  term,  32  Geo.  III.  K.  B.  Ud,  ibid. 

*  8  Lil.  P.  B.  603.  R.  M.  4  Add.  fej  K.  ^  Append.  Chap.X2a:n.  $  1. 
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must  be  fifteen  days  notice*.  The  plaintiff  however,  as  in  other 
cases,  may  countermand  his  notice,  and  prevent  the  cause  from  being 
tried  at  the  day  appointed ;  after  which,  it  cannot  be  brought  to  trial 
again,  unless  some  new  day  be  appointed  by  the  court^ :  And  it  is 
said,  that  a  second  rule  cannot  be  made  for  a  trial  at  bar,  between 
the  same  parties,  in  the  same  term^.  Previous  to  giving  notice,  the 
day  appointed  for  the  trial  must  be  entered  with  the  clerk  of  the 
papers,  in  the  King's  Bench*^ ;  and  before  the  trial,  a  copy  of  the  issue 
most  be  left  with  him,  in  order  that  he  may  make  four  copies  of  it, 
which  be  delivers  to  the  judges* :  and  in  that  court,  a  trial  at  bar 
could  not  formerly  have  been  on  a  Saturday^,  or  the  last  paper-day 
in  term,  except  in  the  king's  case>.  In  the  Common  Pleas,  it  is  a 
nde,  that  the  plaintiff's  4ittorney  must,  before  the  essoin  day  of  the 
term  ta  which  the  cause  is  appointed  to  be  tried,  give  notice  to  the 
diief  prothonotary  or  bis  secondary,  of  the  day  of  trial,  that  the  same 
may  be  put  down  in  the  court  book  provided  for  that  purpose ;  and 
in  ease  of  neglect,  the  cause  shall  not  be  tried  that  term,  without 
motion,  and  the  special  direction  of  the  court^.  And  in  that  court, 
the  ehief-justiee  and  rest  of  the  judges  shall  respectively  have  copies 
of  the  issue  in  the  cause  delivered  to  them,  four  days  before  the  time 
appdnted  for  trials 

A  trial  at  bar  is  had  upon  the  dUirinffou  or  h(Mbea$  corpoTOy  as  at 
common  law,  without  any  clause  of  nUi  prita ;  and  it  is  mostly  by  a 
special  jury  of  the  county  where  the  action  is  laid^.  Six  days  notice 
at  least  ought  to  be  given  to  the  jurors  before  the  trial* ;  and  if  a 
sufficient  number  do  not  attend  to  make  a  jury,  the  trial  must  be 
adjoomed,  and  a  decern  or  octo  tales  awarded,  as  at  common  law"* ; 


•  Append.  Cbap.  XXXII.  §  6.  8  Salk.  «  R.  M.  3  Geo.  II.  reg,  1.  C  P. 

«49.  bat  Ke  Imp.  K.  B.  391.  where  it  ii  ^  8  lil.  P.  R.  183    1  Salk.  405.  R.  T.  8 

•kid,  that  now  there  moit  be  the  name  do*  W,  III.  K.  B.   1  Bur.  898.  bat  im  Do«g. 

tke  of  trials  at  bar  as  in  other  caset.  438.  where  the  trial  was  bad,  by  coiwm/,  by 

^  R.  M.  4  Ano.  (c)  K.  B.  lap.  C.  P.  a  jury  of  a  different  county;   and  in  Wtdet^ 

398.  or  BertBkk  upon  Tweed,  Ice.  or  where  an  im- 

*FHs;ib.8€7.  partial  trial  cannot  be  bad,  the  jury  mnat 

'  3  UL  P.  R.  608.  come  from  the  next  EngHik  or  adjoining 

*Imp.K.  B.  391.  county. 

'a  UL  P.  R.  603.  >  Say.  Rep.  30. 

i  8  Salk.  685.  »  5  Dnmf.  &  East,  457,  8.  468. 

^  R.  H.  9  Ann.  rcg.  l.C.  P. 
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for  the  parties  in  this  case  caonot  pray  a  taleM  npon  the  statutes*^ 
And  no  writ  of  alicu  or  plurieg  distringat^  with  a  to/ei,  for  the  trial 
of  an  issue  at  bar,  shall  be  sued  out,  before  the  precedent  writ  of  di^^ 
tringcu,  with  a  panel  of  the  names  of  the  jurors  annexed,  shall  be 
delivered  to  the  secondary,  to  the  intent  that  the  issues  forfeited  by 
the  jurors,  for  not  appearing  upon  the  precedent  writ,  may  be  duly 
estreated^.  On  a  trial  at  bar  in  the  King's  Bench,  it  is  the  secon- 
dary's duty  to  call  over  and  swear  the  jury,  and  record  the  verdict, 
whether  taken  in  court,  or  in  private  after  the  court  is  adjourned ;  of 
ihe  clerk  of  the  rules,  to  mark  all  deeds  and  papers  given  in  evidence, 
and  to  have  the  custody  of  them  after  the  trial,  till  called  for  ;  and  of 
the  clerk  of  the  papers,  to  read  the  record,  and  the  written  evidence*. 
In  the  Common  Pleas,  we  have  seen^,  it  is  the  duty  of  the  seconda- 
ries to  copy  the  issues  for  the  judges,  and  deliver  four  copies  thereof; 
to  call  the  jury,  and  defendant ;  to  read  the  record  and  all  written 
evidence,  and  to  record  the  verdict*.  After  a  trial  at  bar,  if  either 
party  be  dissatisfied  with  the  verdict,  he  may  move  fer  a  new  trial,  a» 
in  other  cases^ 


Trials  at  iim  priuM  are  always  had  in  the  county  where  the  venae 
is  laid,  and  where  the  fact  was,  or  is  supposed  to  have  been  com- 
mitted* ;  except  where  the  venue  is  laid  in  FFa2e«,  or  Berwick  upon 
Tweed\  &c.  or  in  a  county  where  an  impartial  trial  cannot  be  had^ 
in  which  cases  the  cause  shall  be  tried  in  the  next  Engltth  or  adjoin^ 
ing  county' :  and  Herefordshire  is  considered  as  the  next  English 
county  to  South  Walet^  and  Shropihire  to  North  Wale^. 

Anciently,  it  seems,  all  causes  in  Middlesex  were  tried  at  bar : 
But  this,  from  the  increase  of  business,  having  been  found  extremely 


•  SSHen.  VIII.C.  6.  4&5Ph.  fc  M .  c.  XXXV.  (  1. 

1.  5  EI,  c.  S5.  U  £1.  c.  9.  7  &  8  W.  III.  c  'Sty.  Rep.  462.   466.  1  P.  Wmi.  813. 

38.  §  3.  8  Ld.  Raym.  1356.  1  Str.  584.  S.  C.  2  Str. 

»  R.  H.  15  Car.  II.  K.  B.  2  UL  P.  R.  1105.  2  Atk.  320.  1  Bar.  395.  S.  P. 

123.  g  3  Bar.  1334. 

^  From  a  MSL  note,  id  Mr.  Cordis  book  ^  2  Bur.  859. 

at  Uie  Rale  Office.  >  AhU,  758, 9. 

*AnU,AO.  1"  2  Mftnle <c  Sel.  270.  and  Me  11  East» 

•  For  the  form  of  the  entry  of  a  Terdict,  370. 
•n  a  trial  at  tmr,  in  K«  B.  tee  Append.  Chap. 
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neonTeoient,  it  was  enacted  by  the  statute  18  EUz.  e.  13.  that  '<  the 
chief  justice  of  Englamd^  the  diief  justice  of  the  Common  Pleas,  and 
the  chief  baron  of  the  Exchequer,  or  in  their  absence  two  puisne 
judges  of  their  respective  courts,  within  term-time  or  four  days  next 
after  the  end  of  erery  term,  might  try  m  WettminHer  hall^  all  man- 
ner of  issues  which  ought  to  be  tried  in  any  of  the  said  courts,  by  an 
inquest  of  the  said  county  of  Middlesex ;  and  that  commis»ons  and 
writs  of  fiitfi  prim9  should  be  awarded  in  such  cases,  as  had  been 
used  m  any  other  shure  of  the  realm.*'  Two  puisne  judges  were  re- 
quired to  sit  at  ni$ipriu9  in  MiddleMeXf  in  the  absence  of  the  diief 
justices  or  chief  baron,  till  the  statute  12  Geo.  1.  c.  31.  by  whidi  it 
was  provided,  that  any  one  judge  of  tiie  several  courts  of  record  in 
Wettminwter  haUy  might  try  causes  in  the  manner  prescribed  by  IS 
Eliz.  c.  12  ;  and  the  time  was  extended  to  the  space  of  eight  days 
after  the  end  of  every  term  :  By  a  subsequent  statute,  24  Geo.  II.  c. 
18.  ^  5.  this  time  is  still  further  extended  to/oiirtoeii  days.  In  Lon* 
doa,  trials  at  nitipriua  take  place  by  immemorial  custom ;  and  the 
judges  sit  at  OuUdhall,  when  and  as  long  as  the  exigency  of  business 
requires*. 

In  the  King^s  Bench  and  Common  Pleas,  particular  days  are 
appointed  by  the  chief  justices,  for  tbe  trial  of  causes  in  London  and 
Middlesex,  at  the  sittings  in  and  after  each  term.  In  the  Exchequer 
of  Pleas,  it  is  a  rule>  that  '*  the  sitting  in  London  shall  be  hold^n  at 
the  Guildhall  of  the  said  city,  on  the  second  day  next  preceding  the 
end  of  the  term ;  and  that  the  sitting  for  the  county  of  Middleuex 
flhaU  be  holden  in  the  court  of  Exchequer  in  WeHminster  hallj  on 
the  day  next  preceding  the  end  of  the  term  :  and  that  the  sitting  in 
London  after  each  term,  shall  be  holden  on  the  second  day  next  after 
the  end  of  the  term ;  and  the  sitting  after  each  term  in  Middlesex,  shall 
be  holden  on  the  sixth  day  of  the  sitting  next  after  the  end  of  the  term*^.** 
And,  by  a  late  notice%  the  chief  baron  sits  at  lieo  o*clock,  instead  of  six, 
in  Lomdon  and  Middlesex :  In  other  respects,  he  sits  at  nisi  prim  as 
usual.  The  king,  by  his  prerogative,  may  try  his  cause  either  at  bar  or 
mffj  priui^ ;  and  he  may  try  it  in  what  county  he  pleases* :  In  practice 
however,  it  Is  usually  tried  in  the  court  of  Exchequer,  in  Middlesex. 


*  3  Campli.  4S.  «•  Append.  337. 

^B.E.49  Geo.  IIL   n  ftoc.  Man.  Ex.  '  Str.  3.  Cro.  Car.  348. 9. 

AppeDd.  28S.  •  Wtst  oa  iZar(m<#,  316. 
<M.  M  Geo.  III.  K.  B.tM&oe.  Man.  Ex. 


Digitized  by 


Google 


794  OF  NOTICE  OF  TRIAL,  &C. 

And  in  that  court,  the  first  seven  days  of  the  sittings  after  the  end  of 
each  term  in  MiddleteXf  are  said  to  be  appropriated  to  the  trial  of 
crown  causes*. 


Previous  to  the  sittings  or  assizes,  at  which  the  cause  is  intended 
to  be  tried,  the  pluntifi^should  give  due  notice  of  trial ;  and  if  he  pro- 
ceed to  trial,  without  giving  such  notice,  the  verdict  may  be  set  aside 
for  irregularity.  Every  notice  of  trial  ought  to  be  in  writing** ;  and 
given  to  the  defendant,  if  he  appear  in  person,  or  otherwise  to  his 
attorney,  if  his  place  of  abode  be  known"" ;  but  if  the  attorney's  place 
of  abode  be  unknown,  the  notice  may  be  given  to  the  defendant  him* 
self  ^  :  And  where  the  defendant  is  a  prisoner,  notice  of  trial  may  be 
given  to  the  turnkey*.  In  country  causes,  the  notice  of  trial,  in  the 
King's  Bench,  should  be  given  to  the  agent  in  town';  but  in  the 
Common  Pleas,  it  seems  that  it  may  be  given  either  to  the  agent 
in  town,  or  to  the  attorney  in  the  country',  except  where  it  is 
given  on  the  back  of  the  issue,  in  which  case,  as  the  issue  must 
be  delivered'^,  so  the  notice  of  trial  must  of  necessity  be  given  to 
the  agent  in  town.  In  the  Exchequer,  all  notices  of  trial  given 
by  the  attomies  or  side  clerks  of  the  office  of  pleas,  in  causes  in- 
stituted there,  are  required  to  be  entered  in  the  book  of  orders  kept 
in  such  office,  and  a  written  notice  of  such  entries  left  at  the  seat 
in  the  said  office,  of  the  attorney  or  clerk  in  court  concerned  for  the 
defendant,  or  at  his  chambers  or  place  of  residence*. 

In  the  King^s  Bench,  upon  the  delivery  of  a  paper  book,  wherein 
issue  is  joined,  and  notice  of  trial  jglven,  (as  it  may  be,)  on  the  back 
of  the  book,  if  the  special  pleadings  be  afterwards  waived,  and  the 


*  Edra.  Fxcheq.  308.  And  for  the  bosi-  S.  P. 

ness  done  at  the  tittiDSS  of  the  oMier  court  *  U  iUd. 

of  £icbeqaer  in  term,  tee   NoUce  of  28  •  1  Str.  «48.  AiUe,310. 

4pn/18n.  4  Price,  81,  2.  Man.  Ex.  Ap.  '3  Eait,568. 

^^^  298.  '  Barnes,  306.  bat  see  id  298.  Cas,  Pr.  C 

*  R.  M.  4  Ann.  ft.)  K.  B.  Caa.  Pr.  C.  P.  P.  120.  S.  C.  semb.  amira. 
3,  *Ca8.Pr.aP.94. 

•Say.  Rep.  133.  K.  B.  Cas.  Pr.  C  P.  62.  »IL  H.  39  Geo.  III.  ia  Seac*  Man.  Bs. 

Pr.  Reg.  276.  396.  442.  S.  C  Barnes,  306.  Append.  223, 4. 
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general  iasae  given,  the  notice  which  was  given  for  the  trial  of  the 
special  issue,  shall  serve  for  notice  of  trial  upon  the  general  issue*. 
And  in  the  Conimon  Pleas,  in  all  cases  where  the  plaintiflTs  pleading 
ooncludes  to  the  country,  the  defendant's  attorney  shall  be  bound  to 
accept  of  notice  of  trial  upon  the  back  of  such  pleading,  whether  the 
same  be  delivered  or  left  in  the  office.;  and  such  notice  of  trial  shall 
he  as  good  and  ^ectual,  as  if  issue  had  been  actually  joined^  So,  in 
the  Exchequer,  it  is  a  rule,  that  "  in  all  cases  where  the  plaintiff 
eonclttdes  to  the  country,  his  attorney  or  clerk  in  court  may  give 
notice  of  trial,  at  the  time  of  delivering  his  replication  or  other  sub- 
sequent pleading,  in  case  issue  shall  be  joined  thereon,  or  of  executing 
a  writ  of  inquiry,  in  default  of  joining  issue ;  which  shall  be  deemed 
good  noUce  of  trial,  from  the  time  of  the  delivery  of  such  replication 
or  odier  subsequent  pleading,  in  case  issue  shall  be  joined*/* 

Notice  of  trial  may  be,  and  is  usually  given  on  the  back  of  the 
iasoe  or  paper  book,  in  the  King^s  Bench  ;  or  it  may  be  given  on  « 
separate  paper'.    In  the  former  case,  it  need  not  be  so  particular  as 
In  the  Utter:  and  therefore,  where  the  issue  was  indorsed  as  follows, 
^  Take  notice  of  trial  at  the  next  assizes,*'  this  was  holden  to  be  a 
snfficient  notice,  without  any  mention  of  the  date,  county,  or  attor- 
ney's name;  though  it  would  have  been  otherwise,  if  given  on  a 
separate  paper*.    And,  in  the  Common  Pleas,  the  continuance  of  a 
void  notice  of  trial  may  operate  as  a  new  notice,  if  given  in  regular 
time^     Where  there  are  several  defendants,  and  one  of  them  pleads^ 
and  the  other  lets  judgment  go  by  default,  the  notice  should  express 
that  the  issue  joined  with  the  former  will  be  tried,  and  that  the  jury 
will  at  the  same  time  assess  the  damages  against  the  latter*. 

If  the  Tenue  be  laid  in  London  or  MidMeiex,  and  the  defendant 
live  within  forty  computed^  miles  of  London^  there  must  be  eight 
days  notice  of  trial,  exclusive  of  the  day  it  is  given,  but  inclusive  of 
that  on  which  the  trial  is  to  be  had;  and  if  the  defendant  live  above 
forty  oomputed  miles  from  London^  then  fourteen  days  notice  must 


*  R.  H-  8  Geo.  I.  (a),  K,  B,  •  2  Str.  1237. 

^  R.  T.  2  Oea  I.  C.  P.  '2  Blmc.  Rep.  1298.  and  tea  Barnts,  292. 

•  R.  T.  26  8c  27  Geo.  II.  i  4.  m  &flc.  Mia.  Pr.  Beg.  398.  S.  C. 

jbu  Appead.  21 1.  t  Append.  Chap.  XXXII.  }  5. 

4  Append.  Chap.  XSXIU  }  2,  fcc  ^8  Sir.  954. 1218. 
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be  giTeu*.  And  it  b  a  rule  io  both  courts,  that  *'  in  every  notice  of 
trial  to  be  given  for  the  sittings  after  any  term,  to  be  holden  at  the 
OuildhaU  of  the  city  of  London^  it  shall  be  specified  whether  the 
cause  is  intended  to  be  tried  at  the  first  day  of  such  sittings,  or  at  the 
a4Journment  day ;  and  that  in  cTery  case  in  which  such  notice  shall 
specify  that  the  cause  is  to  be  tried  at  the  adjournment  day,  it  shall 
be  sufficient  to  give  such  notice  eight  days  before  the  first  day  of  the 
sittings  after  term,  if  the  defendant  or  defendants  reside  above /bify 
miles  from  the  said  dty  of  LondoHj  and  four  days  before  the  said 
first  day,  if  the  defendant  or  defendants  reside  within  that  distance^.*' 
In  the  Exchequer,  by  a  late  rule^,  ^'  all  notices  of  trial,  in  causes  on 
the  plea  side  of  this  court,  for  the  sittiflgs  after  term  in  London  and 
MiddleteXf  shall,  in  case  (he  defendant  or  defendants  reside  at  a  lesa 
distance  from  the  cities  of  London  or  WeitmuuteribvLU  forty  miles, 
be  given  eight  days  before  the  day  appointed  by  the  lord  chief 
baron,  for  the  trial  of  the  same  causes ;  and  in  case  the  defendant  or 
defendants  reside/brty  miles  or  upwards  therefrom,  then  sndi  notices 
of  trial  shall  be  given  fourteen  days  before  such  day  appointed  by 
the  lord  chief  baron  as  aforesaid ;  one  day  being  considered  inclusive, 
and  the  other  exclusive." 

In  country  causes,  eight  days  notice  of  trial  seems  to  have  beea 
formerly  sufficient"^ ;  but  now,  by  statute  14  Oeo*  II.  e.  17.  §  4. 
'^  where  the  defendant  resides  dhoye  forty  miles  from  town,  no  cause 
*^  shall  be  tried  at  nisi  priut^  either  at  the  assizes  or  sittings  id 
'*  London  or  Wegtmimter^  unless  notice  of  trial  in  writing  has  been 
*^  given,  at  least  ten  days  before  such  intended  triaP :"  and  hence 
ten  days  notice  of  trial  is  required,  in  all  cases,  at  the  a$9ize9.  But 
as  this  statute  has  no  negative  words,  it  is  still  necessary  to  give 
fourteen  days  notice  of  trial  for  the  sittings  in  London  or  West' 
min$terf  where  the  defendant  lives  nboYe  forty  computed  miles  from 
London^.     And  where  a  defendant,  residuig  in  town  at  the  issuing 


*  a.  M.  4  Ann.  (cj.  K.  B.  R.  M,  1654.  *  R.M.  1654.  t  21.  C.  P. 

i  ^1*  C.  P.  •  Notice  of  trial  on  the  9tb,  for  the  I9fh, 

^  lU  B.  51  Geo.  IIL  K.  B.  13  East,  593.  bai  been  deemed  luffleient,  under  this  ste- 

f  Campb.  Inirod.  XII.  R.  a  39  Geo.  IIL  tute.   Ligge  ▼.  WiUkmt,  M.  23  Geo.  IIL 

C.  P.  K.B, 

«  R.  E.  56  Geo.  III.  in  «pof.  Mao.  Ex.  t  Barnes,  305.  and  Me  Pr.  Rflg.  S8S»  H 

Append.  M7.  4  Price,  4.  BUc  Rep.  J80S. 
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t>f  the  writ,  changes  hk  residenee  permanently  to  the  coantry»  at  the 
distanoe  of  above /oHy  miles  from  town,  before  the  deti?ery  of  the 
issae,  he  is  entitled  to  ff^urte^n  days  notice  of  trials  And  the  like 
notice  is  required,  where  the  drfendant  usually  resides  abroad^  and 
has  no  settled  habitation  in  this  country*" ;  or  where  his  place  of  abode 
ii  9hoye  forty  miles  from  London,  though  he  may  happen  to  be  there 
at  the  time  of  the  arrest,  or  notice  of  trial^.  But  where  the  defendant, 
being  a  practising  attorney,  has  chambers  in  one  of  the  inns  of 
oomt,  and  a  house  aboTe/brfy  miles  from  London\  or  where  he  has  a 
permanent  residence  in  town,  from  which  his  absence  is  merely 
occasional  or  temporary*,  eight  days  potice  of  trial  is  sufficient: 
which  also  seems  to  be  the  case,  where  there  are  several  defendants, 
and  mie  of  them  resides  within  ybr^  miles  of  London^.  So,  in  the 
Exchequer,  it  is  a  rule*,  that  *<  in  ail  cases  where  the  venue  is  laid 
in  the  country,  and  a  term^s  notice  is  not  necessary,  ten  days  notice 
of  trial,  exclusive  of  the  day  it  is  given,  shall  be  deemed  sufficient 
notice ;  but  if  the  venue  be  laid  in  London  or  Middletex,  and  the 
defendant  reside  above  forty  miles  from  London,  then  the  plaintiff 
shall  give  fourteen  days  notice  of  trial,  exclusive  of  the  day  it  is 
given,  unless  a  baron  shall  think  fit  to  order  otherwise.'' 

Upon  an  old  issue,  or  in  other  words,  where  there  have  been 
no  proceedings  for  ybur  terms  exclusive^  or  as  it  seems,  (in  the 
King's  Bench,}  for  a  yecu^  after  issue  joined,  a  term's  notice  is 
reqaisite;  which  notice  must  be  given  before  the  essoin  day  of 
the  Jlfthj  or  other  subsequent  term^ :  And  a  judge's  or  baron's 
snmmons,  if  no  order  has  been  made  upon  it,  is  not  a  proceeding 
within  the  meaning  of  this  rule* ;  nor  tlie  suing  out  of  a  venire  fcuncte 
pr  diitringae,  in  the  vacation  of  the  fourth  term,  though  it  be  tested 


•  1  East,  6S8.  27  Qco.  II.  §  5.  in  Scae,  Mmn.  Ex.  Append. 
^  Pr.  Reg.  388.    2  Blac.  Rep.   1205.  4  211,   12.  and  see  Append.  Chap.  XXXIL 

Darnf.  Jc  EmI,  552.  §  7. 

•Pr.Ref.  387.  >  2  Salk.  645.    1  Str.  531.  Imp.  K.  B. 

*M.ibU  8  Ed.  359.  8&  lee  R.  M.  1654.  $  21.  C  ?.  S 

•  2  Price,  279.  and  lee  2  Blac.  Rep.  992.  Maale  k  Sel.  500.  1  Chit  Rep.  669.  fa.) 
*Per  JMursi,  Jttai.4  Dunif.  &  Eaat,  590.  ^  1  Str.  211.  2  Str.  1 164.  K.  B.  Pr.  Reg. 
S  R.  H.  16  Geo.  UL  in  Scae.  Ifan.  Ex.  391.  Bamei,  291.  8L  €•  R.  E.  13  Geo.  If. 

Append. 220.  C.  P.  R.  T.  26  fc  27  Geo.  IL  }  5.  m&«- 

^SSalk.  457. 645. 650^  R. M.  4  Ann.  (ej.  Man. Ex. Append.  211, 12. 

K.  B,  R.  £,  13  Geo.  IL  C  P.  R.T.  26  fc  !R.  £.  13  Geo.II.  C.P. 
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and  entered  as  of  that  term*  :  But  a  judge*s  order,  or  notice  of  trial 
though  countermanded^,  or  notice  that  the  plaintiff  wiH  proceed  in  the 
cause,  which  has  not  been  acted  under,  is  such  a  proceeding  as  will 
prevent  the  necessity  of  giving  a  term's  noticed  The  rule  requiring 
a  term's  notice  does  not  extend  to  a  trial  by  provisory  or  a  motion  for 
judgment  as  in  case  of  a  nonsuit*;  and  being  confined  to  voluntary 
delays,  it  does  not  apply,  where  the  cause  has  been  stayed  by  in^ 
junction  or  privilege^;  or  where  there  has  been  an  agreement  to 
stay  proceedings  for  a  limited  time,  to  enable  the  defendant  to  pay  the 
debt,  in  default  of  which  the  plaintiff  is  to  be  at  liberty  to  proceed*. 
Short  notice  of  trial,  in  country  causes,  must  be  given  Jour  days  at 
least  before  the  commission  day,  one  exclusive  and  the  other  in- 
clusive^ :  In  town  causes,  two  days  notice  seems  to  be  sufficient^ ; 
but  it  is  usual  to  give  as  much  more  as  the  time  will  admit  of:  and 
if  the  defendant  be  under  terms  to  take  short  notice  of  trial  for  the 
last  sittings  in  term,  and  no  notice  is  given  for  those  sittings,  he  is  not 
obliged  to  take  short  notice  for  the  sittings  cffter  term^.  So,  in  the 
Common  Pleas,  an  undertaking  to  accept  short  notice  of  trial  for  the 
sittings  after  term^  given  when  there  is  not  time  for  short  notice  of 
trial  at  the  sittings,  does  not  compel  the  defendant  to  accept  short 
notice  of  trial  at  the  adjourned  sittings^  Sunday  is  to  be  accounted 
a  day  in  these  notices^  unless  it  be  the  day  on  which  the  notice  is 
given". 

If  the  plaintiff  be  not  ready  to  proceed  to  trial  pnrsirant  to  notice^ 
be  may  countermand^  or  in  some  oases  continue  it.  Notice  of  coun* 
termand,  like  notice  of  trial,  ought  to  b^  in  writing^  ;  and  may  be 
given  to  the  attorney  in  the  country,  as  well  as  the  agent  in  town"^. 


•  2  Salk.  457. 650.  >»  R.  E.  30  Geo.  III.  K.  B.  3  Darnf.  & 
>Pr.  Reg.  39 J,  2.  Banies,  305.  S.  C  Eait,  660. 

R.  E.  13  Geo.  11.  C.  P.  1  Sir.  531.  R.  T.  » Pr.  Reg.  390.  444.  Barnes,  301.  S.  C. 

86  Sc  27  Geo.  II.  §  5.  tn  Scae.  Man.  Ex.  ^  Ita^a  ▼.  Wmdkor,  T.  24  Geo.  III.  K.  B. 

Append.  21 1,  12.  1  7  Taunt.  452.  1  Moore,  ICO.  S.  C. 

•  3  East,  1.  BR^M.  4  Ann.  (ej.  K.B.  8  Mod.  2i. 
'  2  Barn.  &  Aid.  594.  1  Chity  Rep.  317.  and  see  R.  M.  3  Ge«.  I.  C.  P.  Gas.  Pr.  G.  P. 

S.C.  T5. 

•  Id,  ibtd,  5  Durnf.  is  East,  634.  Barnes,  ■  Id.  tbid.  Cas.  Pr.  C.  P.  3. 

308.  2  Blac.  Rep.  1223.  •2  Str.   1073.  Gas,   Pr.  C.  P.   48,  9. 

fl  Sid.  92.  R.  M.  4  Ann.  (c).  K.  B.  120.  Pr.  Reg.  393.  Barnes,  298.  S.  G.  lit. 

Doug.  71.2  Blac.  Rep*  784.  306.  and  see  Append.  Ghap.  XXXIL  $  9, 

ff  8  Bur.  660.  8  Blac.  Rep.  769« 
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Before  the  statute  14  Geo.  II.  c.  17.  two  days  notice  of  countermaDd 
■ppears  to  ba?e  been  sufficient  in  all  cases,  unless  it  was  for  a  trial  at 
the  assizes,  and  the  countermand  was  given  to  the  agent  in  town ;  in 
which  case  it  was  required  to  be  givenybiir  days  before  the  commis- 
sion day*.  But  now,  by  that  statute,  §  5.  the  countermand  of  notice 
of  trial  at  the  assizes,  or  in  a  town  cause  where  the  defendant  lives 
^je forty  miles  from  Londony  must  be  given  six  days  at  least 
before  the  intended  trial :  In  other  cases,  two  days  notice  of  counter- 
mand IS  still  sufficient,  the  day  of  countermand  being  one,  exclusive 
of  the  commission  day,  or  day  of  sittings.  In  the  Common  Pleas, 
ootioe  of  trial  cannot  be  given  or  countermanded  on  a  Sunday^  ;  but 
it  seems  that  before  the  statute,  where  the  commission  day  was  on 
Monday,  notice  of  trial  might  have  been  countermanded  on  the 
Saturday  preceding' :  and  in  that  court,  notice  of  trial  may  be  coun- 
termanded, though  the  record  be  made  a  remanet^.  In  the  Exche- 
quer, fix  days  notice  of  countermand,  exclusive  of  the  day  it  is  given, 
is  deemed  sufficient  notice  in  ail  cases,  wheie  the  venue  is  laid  ia 
the  country,  unless  where  a  defendant  is  obliged  to  take  short  notice 
oftriaP. 

If  the  plaintiflTgive  notice  of  trial,  and  proceed  noi  accordingly,  be 
cannot  in  general  take  the  cause  down  to  trial  again,  without  new 
notice,  to  be  given  as  before,  unless  by  consent  or  rule  of  courts  But 
if  notice  of  trial  be  given  for  a  day  certain  in  London  or  Middliiox^ 
and  the  plaintiff  be  not  ready  to  proceed,  the  cause  may  be  tried  at 
the  next  sitting*,  upon  giving  two  days  previous  notice,  one  inclusive 
and  the  other  exclusive ;  which  is  called  a  notice  of  trial  by  contini/^ 
aaoe^.  So  if  the  defendant  enter  a  ne  recipiatur,  and  by  that  means 
hiader  the  plaintiff  from  trying  his  cause  at  one  sitting,  the  plaintiff 
may  prcxseed  to  trial  at  the  next,  upon  notice  given  before  the  rising 
of  the  court  at  the  first  sitting'.     But  the  plaintiff  cannot  continue  bis 


»  a.  N.  4  Abo.  (cJ  K.  B.  2  Str.  849.  peod.  220. 

l<n3.Md  «e  R.  M.  1654.  §  91.  f^ij.  R.  M.  '  R.  M.  1654.  {  18.  K.  B.  R.  M.  1654.  ( 

3  Qa  La  P.  Barnes,  998.  385.  21.  C  P. 

»  R.  M.  3  Geo.  1.  C.  P.  Ca«.  Pr.  C.  P.  f  R.  M.  4  Ann.  (cj  K.  B.  R.M.  1654. 

15,  §  91.  Baroes,  301.  C.  P. 

•  Banes,  305.  Pr.  Reg.  395.  S.  C.  ^  Append.  Chap.  XXXIU  $  8. 

'  Pr.  Reg.  393.  '  R.  M.  4  Ann.  K.  B.  9  Salk.  653» 

«  R.  H,  16  Oea  IIL  «  &a(«  Mao.  Ex.  Ap- 
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800  OF  COSTS,  FOR  NOT 

notice  of  trial,  more  than  once  in  a  term^ :  And,  in  the  Common  Pleas, 
^e  plaintiff  cannot  countermand  and  continue  in  the  same  noticed. 
If  the  cause  be  not  tried,  after  it  is  continued,  at  the  next  sitting, 
notice  is  to  be  given  as  at  first,  unless  it  be  made  a  remanet^ ;  and 
then  new  notice  of  trial  is  never  given,  for  the  defendant  is  bound  to 
attend  till  the  cause  be  tried^.  But  if  the  trial  be  put  off  by  rule  of 
court,  there  must  be  a  fresh  notice  of  trial* :  and  even  where  the 
plaintiff  gives  a  peremptory  undertaking,  to  try  at  the  next  sittings  or 
assizes,  there  also  a  new  notice  of  trial  must  be  given  ;  because  not- 
withstanding such  undertaking,  the  plaintiff  may  decline  trying  his 
caused 

if  the  plaintiff  do  not  proceed  to  trial  pursuant  to  notice,  or  coud* 
termand  in  time,  the  defendant,  on  a  proper  affidavits,  shall  be  allowed 
bis  costs  of  the  day^ ;  and  if  they  are  not  paid,  he  may,  on  an  afBda- 
Tit  of  demand  and  refusal*,  have  an  attachment :  or,  after  the  issue  is 
entered,  he  may  proceed  to  trfal  by  provisoj  as  at  common  law,  or 
move  the  court  for  judgment  as  in  case  of  a  nonsuit,  upon  the  statute 
14  Geo.  II.  c.  17.  The  motion  for  costs,  for  not  proceeding  to  trial, 
is  a  motion  of  course  in  the  King*s  Bench,  requiring  only  counsers 
signature.  And  the  practice  of  allowing  costs  in  that  court,  extends 
to  criminal,  as  well  as  civil  cases  :  Therefore,  upon  an  indictment  for 
peijury,  removed  into  that  court  by  certiorari^  if  the  prosecutor  give 
notice  of  trial  to  the  defendant,  and  withdraw  the  record,  without 
countermanding  his  notice  in  time,  he  shall  pay  costs  to  the  de- 
fendant^ :  And  the  prosecutor  of  an  information  in  nature  of  a  quo 
^warranto  shall  pa^  costs,  for  not  proceeding  to  trial  pursuant  to  no- 
tice^.  In  the  Common  Pleas,  it  is  said,  the  |>rothonotary  may  tax  costs 


«  9  Str.  }n9.  Bamet,  992.  Pr.  lUg.  396.  t  Id,  ihid.  Monk  v.  ffade,  T.  29  Geo.  111. 

S.  C.  K.  B.  1  H.  Blae.  222.  C.  P. 

*  Barnet,  301.  Pr.  Reg.  394.  S.  C.  f  Append.  Chap.  XXXII.  }  10,  1 1. 

<  When  a  cauie  ii  made  a  remanel,  tfae  ^  R.  M.  1654.  $  18.  R.  M.  4  Ann.  fej. 

cosU  of  the  first  sittings  or  assizes  abide  the  K.  B.  R.  M.  1654.  (  21.  C.  P. 

erent  of  the  trial.    Say.  Rep.  272.   4  Bur.  '  Append.  Chap.  XXXVllI.  }  8.      In  the 

1988.  Common  Pleas,  the  demand  of  coita  miut 

'  R.  M.  4  Ann.  fc),  K.  B.  8  Domf.  &  be  made  at  the  same  time  the  rale  baerfdL 

East,  845,  &  but  see  the  case  of  Bkh  v.  Barnes,  120. 

StnUi,  E.  27  Oea  III.  K.  B.  temb.  amiro.  ^  8  East,  969. 

•  8  Dumf.  &  East,  845, 6.  K.  B.  8  Blac.  >  1  Str.  33.  Sagr.  K«p.  190. 
Itep.  798.  C.  P. 
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for  not  going  on  to  trial,  Bt  his  discfeUoo'.  For  this  purpose,  a  side- 
bar or  treasury  mle  may  be  obtained :  and  where  both  the  plaintiff 
and  defendant  gave  notice,  bat  neither  of  them  went  on  to  trial,  it 
was  holden  that  they  were  both  entitled  to  costs^.  So,  costs  were 
allowed  for  not  going  on  to  trial,  though  the  defendant  had  entered  a 
ne  recipiaiuv^ :  and  they  are  payable  in  that  oourt,  as  well  as  in  the 
King*s  Bench,  where  the  canse  goes  off  for  want  of  jarors,  neither 
side  having  prayed  a  tolet**.  A  pauper  must  pay  costs,  in  the  Com- 
mon Pleas,  for  not  proceeding  to  trial  pursuant  to  notice* ;  but  in  the 
King's  Bench,  we  have  seen',  they  will  not  make  any  rule  about' 
costs,  until  he  be  dispaupered ;  And  an  executor  is  not  liable  to  pay 
costs,  for  not  proceeding  to  trial,  unless  he  has  been  guilty  of  a  wilfal 
ddaultF. 

In  the  King's  Bench,  the  defendant  may  moTO  for  costs  for  not 
proceeding  to  trial,  and  afterwards  for  jodgment  as  in  case  of  a  non^ 
suit ;  for  it  is  a  rule  in  that  court,  not  to  give  costs,  unless  a  separate 
motioa  be  made  for  tbcm^ :  But  he  cannot  move  for  judgment  as  in 
case  of  a  nonsuit,  and  cosu  for  not'  proceeding  to  trial,  at  the  same 
tine' ;  nor  after  moving  for  the  former,  is  he  allowed  to  apfdy  for  the 
latter^.  In  the  Common  Pleas,  a  defendabt  who  moves  for  costs  for 
sot  proceeding  to  trial,  cannot  have  judgment  as  in  case  of  a  nonsuit, 
for  the  same  default,  either  in  the  same  or  a  subaequent  term' ;  though 
it  seems  he  may  have  such  judgment,  after  the  issue  is  entered,  for  a 
sabsequent  default"*  :  And  after  moving  for  jodgment  as  in  case  of  a 
nonsuit,  he  is  not  allowed  to  move  for  costs  for  not  proceeding  to 
trial".  The  defendant  therefore,  in  that  court,  must  make  his  election, 
either  to  move  for  costsfor  not  proceeding  to  trial,or  for  judgment  as  in 


•  Pr.  Rqp.  404.  ■  £ari  <if  Lrictsier  p.  ft^ooden,  M.  21  Geo. 
•M405.  ILK.  B. 

•  Id.  406.  Cas.  Pr.  C  P.  60  S.  C.  "  Hallock  on  Catii,  404.  Cooh  and  oUmti, 

*  3  Will.  366.  ezecotora,  o.  Lueat^  T.  42  G«o.  IIL  K.  B. 

*  Pr.  Reg.  405.  Cat.  Pr.  C  P.  47.  S.  C.  accord. 

'i#«l«,113.  1  Barnes,  316.  4  Taant  591.  accord  S 

«Baniei,]53.  andteeCat.  Pr.CP.  157,  New  Rep.  C.  P.  247.  cpwlrt.  and  fee  2 

8.  Pr.  Reg.  1 19.  S.  C.  Price^  90,  91. 

k  Trindi  p.  Goldmiik  k  another,  1  Boi.  •  4  Tannt  591. 

it  Pttl.  39.  fa.)  and  tee  1  Price,  €1,  2.  7  ^  Id.  ibid.  "1  Taunt.  476.  1  Moore^  811. 

Taut.  476.  I  Moor*,  251.  a  C.  8.  C. 
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case  of  ft  nonsuit :  and  in  practioe  it  is  usual  for  him  to  move  for  the 
latter ;  upon  which,  if  the  court,  on  shewing  cause,  grant  further 
time  to  the  plaintifl^  it  is  generaUy  on  the  condition  of  bis  paying 
costs  for  not  proceeding  to  trial*.  In  the  Exchequer,  as  in  the  King*» 
Bench,  the  defendant  may  move  for  costs  for  not  proceeding  to  trials 
and  afterwards  for  judgment  as  kr  case  of  a  nonsuit** :  But  the 
application  for  costs  for  not  proceeding  to  trial,  and  for  deducting 
the  amount  of  them  when  taxed  from  the  damages  ultimately 
reooTered  by  the  plaintiflT,  cannot  in  that  court  be  made  by  one 
motion^* 

The  trial  by  proviso  is  so  called,  from  a  clause  in  the  distringas^ 
which  provides,  **  that  if  two  writs  come  to  the  sheriff,  he  shall  only 
execute*  and  return  one  of  them' :"  And  if  both  the  plaintiff  and  de- 
fendant happen  to  carry  down  the  record  at  the  same  time,  the  trial 
shall  be  by  the  plaintiff's  record,  if  he  enter  it  with  the  marshal ;;  bal 
if  he  do  not  enter  it,  the  defendant  may  proceed  on  his  record^  This 
rule  however  applies  only  to  cases  where  both  the  plaintiff's  and 
defendant's  records  are  carried  down  in  a  triable  shape :  Therefore, 
where  the  plaintiff,  having  omitted  to  give  due  notice  of  trial,  entered 
his  record  in  the  marshars  book,  subsequent  to  the  entry  of  the  de- 
fendant's record  by  promso,  upon  which  due  notice  of  trial  had  beea 
given ;  it  was  holden,  that  the  defendant  had  a  right  to  go  to  trial  on 
his  record,  and  that  the  plaintiff,  not  having  then  appeared,  was  pro- 
perly nonsinted'.  The  trial  by  proviso  cannot  be  had  in  civil  actions, 
till  there  has  been  some  laches  or  default  in  the  plaintiff,  in  not  pro- 
ceeding to  trial,  after  issue  joined ;  except  in  cases  where  the  de- 
fendant is  considered  as  an  actor,  as  in  replevin,  prohibiHonj  and 
quare  impedUy  which  are  to  have  a  return,  consultation,  and  writ  to 
the  bishops ;  And  the  rule  applies  equally  to  cases  where  there  has 


•9  H.  Blac.  280.  1  fioi.  k,  Pol.  S8.  4  R.  M.  1654. )  21.  C.  P.  5  Taant.  577.  1 

Taimt  592.  faj.  bot  lee  5  Taunt.  88.  7  Marsh.  218.  S,  C.  1  Chit.  Rep.  226.  bat  see 

T^ttot  476.  1  Moore,  251.  S.  &  4  Durnf.  k,  East,  767.  where  the  oourt  per- 

^Wightw.  65.  1  Price,  61.  2  Price,  90.  mitted  a  defendant  to  carry  the  record 'of 

«  1  Price,  375.  an  iwae,  directed  by  the  coort  of  Chancery.. 

'  2  Lil.  P.  R.  612.  617.  S  Saflt,.206.  faj,  down  to  trial  at  the  next  aittzes,  on  a  iuf- 

•  R.  M.  4  Ann.  fcj,  K.  B.  gestion  that  the  plaintiff  intended  to  delay 
M  Bam.  &  Aid.  253.  it. 

•  2  Salk.  e52.  B.  M.  4  Ana.  (c).  K.  B. 
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been  a  former  trial,  as  to  other  cases*.  In  the  King's  Bench,  no  trial 
can  be  had  by  provi$o  in  London  or  M%ddle$ex^  till  default  made  by 
Ihe plaintiff,  after  the  issue  is  entered  on  record;  nor  in  country 
causes,  till  the  plaintiff  hath  made  default  in  trying  his  issue  the  next 
assises  after  it  is  entered^.  In  the  Common  Pleas,  if  no  notice  of 
trial  be  given,  the  defendant  cannot  try  the  cause  by  provUo  the  same 
term,  in  London  or  JUiddUe$ex ;  but  afterwards  he  may  tske  it  by 
proviso,  aceordin^  to  law^ :  and  where  notice  of  trial  has  been  giren^ 
it  is  not  necessary  that  a  whole  term  should  intervene  before  the  cause 
is  tried  by  proviso ;  but  it  may  be-so  tried  in  the  next  term  after  the 
notice  of  trial**.  In  criminal  oases,  the  definidant  is  never  allowed  to 
carry  down  the  record  to  trial  by  proviso ;  because  no  laches  can  be 
imputed  to  the  king*.  But  in  indictments  of  treason  or  felony,  if  the 
attorney  general  will  delay,  the  court  of  King's  Bench  may  give  the 
defendant  leave  to  bring  on  the  trial,  as  they  see  fit^  So,  in  indict- 
ments for  misdemeanors,  the  defendant  may,  in  the  first  instance,  by 
consent  of  the  proseentor,  and  leave  of  the  attorney  general,  carry 
down  the  cause  to  trial :  but  it  shall  not  be  allowed  by  surprise  on  the 
attorney  general,  nor  without  consent  of  the  prosecutor,  or  some  de- 
fault in  him':  And  it  is  a  rule,  that  when  an  indictment  is  removed 
into  the  King's  Bench  by  the  prosecutor,  the  defendant  shall  not  carry 
it  down  to  trial,  without  leave  of  the  court  on  motion*. 

Before  the  defendant  can  have  a  trial  by  proviso,  the  issue  must 
be  entered  on  record :  and  therefore,  unless  this  be  done,  the  de- 
fendant must  obtain  a  rule  from  the  master,  which  is  entered  with 
the  clerk  of  the  rules  in  the  King's  Bench,  or  a  side-bar  or  trea- 
sury rule  from  the  secondaries  in  the  Common  Pleas,  for  the  plain- 
tiff to  enter  the  issue*;  and  if  it  be  not  entered,  he  may  sign  a 
nonpros^:  If  it  be,  and  the  plaintiff  has  been  guilty  of  laches,  the 
defendant,  in  the  King*s  Bench,  may  procure  a  rule  from  the  master^ 
for  a  trial  by  proviso^ ;   which  must  be  entered  with  the  clerk   of 


•3  Taunt.  377.    1  Marali.  318.  S.  C  1  7  Durnf.  &  East,  661.  2  East,  802. 

Chit  Rep.  S36.  f  8  Salk.  658. 

^  B.  M.  4  Ann.  (cj.  K.  B.  1  Chit  Re|>.  f  Jd.  653. 

286.  >•  8  U1.  P.  R.  S4.  87.  €18.  615.  617.  3 

•R,  M.  1654.  i  81.  C.  P.  Salk.  368,  3.  R.  M.  4  Ann.   fcj.  K.  B, 

'  Barnes,  895.  Col  Pr.  C.  P.   101,  Pr.  Barnes,  313.  C.  P. 

Res.  397.  S.  C.  ■  S  Str.  1055.  Append.  Cbep,  XXXIl.  | 

•8  Salk.  658.  6  Mod.  847.  Willes,  535.  18. 
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the  rules ;  and  may  be  bad,  after  giving  notice  of  trial* :  In  tbe  Com- 
mon Pleas,  a  rule  for  this  purpose  is  not  necessary*".  The  defendant 
must  give  tbe  like  notice  to  tbe  plaintiff  of  a  trial  by  prcm^Of  as  tbe 
plaintiff  would  have  been  obliged  to  give  to  bim^ ;  except  that  a 
term's  notice  is  not  required,  after  tbe  lapse  of  four  terms'' :  and 
if  be  do  not  proceed  to  trial  according  to  notice,  or  countermand 
in  time,  the  plaintiff  shall  have  bis  costs*.  When  the  record  is 
carried  down  by  the  defendant,  and  the  issue  happens  to  be  upon 
the  plaintiff,  who  is  therefore  to  begin  first,  but  he  does  not  appear, 
tbe  defendant  must  not  enter  upon  his  proof,  and  take  a  verdict;  but 
the  proper  course  is  to  call  the  plaintiff,  and  nonsuit  him'. 

The  delay  and  expense  attending  the  trial  by  protisoy  gave  rise  to 
the  statute  14  Geo.  II.  c.  17.  by  which  it  is  enacted,  that  **  where 
*f  any  issue  is  or  shall  be  joiaedi  in  any  action  or  suit  at  law,  in  any 
^'  of  his  majesty^s  courts  of  record  at  WeMtminstery  &c.  and  the 
^'  plaintiff  or  plaintiA  in  any  such  action  or  suit  hath  or  have  neg- 
^<  looted,  or  shall  neglect,  to  bring  such  issue  on  to  be  tried,  accord^ 
'^  tf^  to  the  course  and  practice  of  ike  $aid  court$  regpecticelyy 
^^  it  shall  and  may  be  lawful  for  the  judge  or  judges  of  the  said 
<<  courts  respectively,  at  any  time  after  such  neglect,  upon  motion 
^'  made  in  open  court,  (due  notice  having  been  given  thereof,)  to  give 
*'  the  like  judgment  for  the  defendant  or  defendants  in  every  such 
^'  action  or  suit,  as  in  cases  of  nonsuit ;  unless  the  said  judge  or 
'^  judges  shall,  upon  ju^t  cause  and  reasonable  terms,  allow  any  fur- 
*^  ther  time  for  the  trial  of  such  issue :  And  if  the  plaintiff  or  plaintiffi 
^  shall  n^lect  to  try  such  issue,  within  the  time  so  allowed,  then  and 
^^  in  every  such  case,  the  said  judge  or  judges  shall  proceed  to  give 
^'  such  judgment  as  aforesaid  :  Provided  always,  that  all  judgments 
/*  given  by  virtue  of  this  act,  shall  be  of  the  like  force  and  effect,  as 
**  judgments  upon  nonsuit,  and  of  no  other  force  or  effect :  Provided 
^  also,  that  the  defendant  or  defendants  shall,  upon  such  judgment, 
^<  be  awarded  his,  her  or  their  costs,  in  any  action  or  suit,  where  he, 


•  1  Dttrnf.  k,  East,  695.  S.  C 

^  Imp.  C.  P.  6  Ed.  323.  (aj.  •  R.  M.  4  Ann.  fe).  K.  B.  S  Str.  797.  Pr. 

«  B.  M.  1651.  R.  M.  4  Aon.  (cj.  K.  B.  Re;.  405,  6,  And  see  further  u  to  trial  hy 

K.  M.  1654.  §  91.  C.  P.  Barnes,  899.  Cas.  prooito,  S  Saund.  336.  (4). 

Pr.  C.  P.  134, 5.  Pr.  Reg.  388.  S.  C.  tft  Saund.  336.  (b). 

<2Bani.  k  Aid.  594,  1  Chit,  Rep.  917. 
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^  she  or  they  would  upon  nonsuit  be  entitled  to  the  same,  and  id 
**  no  other  action  or  suit  whatsoever/* 

This  statnte  has  been  holden  to  extend  to  actions  broaght  by  ex* 
eciclort  or  admimi$traior^ ;  and  to  qui  iam  actions^,  as  well  as 
others;  and  also  to  the  trsTerse  of  the  return  of  a  mandamu$^: 
And,  in  the  Common  Pleas,  judgment  as  in  case  of  a  nonsuit  may  be 
entered  up  against  the  demandant  in  a  writ  of  right ;  nor  will  the 
coart  relioTe  him,  if  be  has  conducted  himself  unfairly  towards  the 
teaant.  In  the  course  of  the  proceedings''.  But  the  statute  does  not 
extend  to  actions  of  replevin^  &o.  in  which  the  defendant  is  considered 
as  an  actor,  and  may  therefore  enter  the  issue,  and  carry  down  the 
eaoae  to  trial  himself:  And  where  there  are  two  defendants,  one  of 
whom  lets  judgment  go  by  default,  the  other  cannot  have  judgment 
as  in  case  of  a  nonsuit^  When  the  plaintiff  withdraws  his  record, 
dter  entering  the  cause  for  trial,  the  defendant,  in  the  King's 
Benchy  may  have  judgment  as  in  case  of  a  nonsuit^ :  And  where  a. 
cause  was  set  down  for  the  sittings  in  term,  and  made  a  remanet 
to  the  sittings  after  term  by  consent,  the  defendant  may  move 
for  jadgment  as  in  case  of  a  nonsuit,  if  the  plaintiff  afterwards  with- 
draw the  record''.  But  where  a  plaintiff  in  scTeral  causes  perceives,, 
by  the  event  of  one  verdict,  that  he  cannot  have  a  fair  trial  in  the 
others,  he  may  withdraw  his  records  in  the  other  causes,  without  sub- 
jecting himself  to  judgment  as  in  case  of  a  nonsuit,  or  to  the  de» 
fendant's  costs  of  the  day  of  trial,  upon  the  rule  for  such  judgment 
being  discharged* :  And  where  the  cause  has  been  once  carried  down 
to  trial,  and  made  a  remanet  at  the  assises^,  or  the  plaintiff  has  been 
Bonsinted',  or  obtained  a  verdict*,  after  which  a  new  trial  has  been 
grmated,  the  defendant  cannot  have  judgment  as  in  case  of  a  nonsuit. 


•  Wiii«,316.  Barnes,  130.  S.C.  Butthey  323.  S.  C.  Sty.  Bep.  103.  Say.  Costs,  I64w 

ar«  not  subject  to  costs.  ItU  ibid,  3  H.  Blac.  S.  C.  t  Bar.  358.  Say.  Costs,  168.  S.  C. 

•277.  Pos/,8!*i.  Cowp.  483.  3  Durnf.  &  East,  661.  Gotte  ▼. 

^  Barnes,  3I5.   1    Wils.   325.  Say.  Rep.  MacauUy  andothen,  T.  42  Geo.  III.  K.  B. 

S3.  &  a  7  Durnf.  k,  East,  178.  I  East,  554.  >  Readw.  Slow,  E.  56  Geo.  111.  K.  B.  1 

«Ssy.  Rep.  IJO.  Say.  Costs,  166.  S.  C.  East,  346.  1  H.  Blac.  280. 

4  Damf.  fc  East,  689.  >•  2  Barn,  ft  Aid.  709. 

'  I  Bos.  &  Pol.  103.  «  5  Taunt.  88. 

«  1  Blac.  Rep.  375,  Say.  Costs,  168.  S.  C.  ^3  Durnf.  &  East,  1. 

3  I>arn£  k  Cast,  662. 5  Damf.  &  East,  400.  '  1  Durnf.  k,  East,  492.  1  Chit  Rep.  310. 

Per  Or.  M.  33  Geo^  IIL  C.  P.  Imp.  C  P.  nHar%T.  XhNiifaii«£.f8  Gao.  III.  K«B» 

589.  but  see  Barnes^  317.  temi,  eonira,  1  H.  BlfC  101. 

'Say.  Bep.  92.  Say.  CofU,  lS3b  1  Wib- 
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for  not  carryiug  down  the  cause  again ;  but  must  try  the  cause  by 
promso.  Where  the  judge  had  refused  to  try  an  action  upon  a 
wager,  depending  on  an  abstract  question  of  law  or  judicial  practice, 
the  court  of  King's  Bench  would  not  afterwards  grant  a  rule  for 
judgment  as  in  case  of  a  nonsuit ;  there  having  been  no  default  of  the 
plaintiff,  in  not  proceeding  to  trial^ :  And  the  court  of  Common  Pleas 
will  not  entertain  a  motion  for  the  like  judgment,  pending  a  de« 
murrer^ 

The  course  and  practice  of  the  court,  referred  to  by  the  statute, 
is  that  which  before  regulated  the  trial  by  proeiao ;  and  as  the 
defendant  could  not  have  had  such  trial,  until  after  the  issue  was  en- 
tered of  record^,  and  the  plaintiffhad  been  guilty  of  laches^,  so  neither 
till  then  is  he  entitled  to  judgment  as  in  case  of  a  nonsuit*.  If  the 
action  be  laid  in  London  or  Biiddietex,  the  defendant,  we  have  seen^, 
ought  not  to  give  a  rule  for  the  plaintiff  to  enter  his  issue  th»  same 
term  in  which  it  is  joined,  unless  notice  of  trial  bath  been  given  :  And 
accordingly  it  is  holden,  that  in  town  causes,  unless  notice  of  trial  haa 
been  given,  the  defendant  cannot  move  for  judgment  as  in  case  of  a 
nonsuit,  the  next  term  after  that  in  which  issue  was  jcrined,  although 
it  was  joined  early  enough  to  enable  the  plaintiff  to  give  notice  of 
trial  for  the  sittings  after  the  preceding  term> ;  the  plaintiff,  in  such 
case,  having  the  whole  of  the  next  term  to  enter  the  issue,  and  no 
laches  can  be  imputed  to  him  till  the  term  after :  And,  in  the  King's 
Bench,  where  issue  was  joined  in  Ecuter  term,  and  notice  of  trial 
given  for  the  first  sittings  in  Trinity,  and  the  plaintiff  having  con- 
tinued  it  till  the  sittings  after  that  term,  the  defendant  in  the  same 
term  moved  for  judgment  as  in  case  of  a  nonsuit,  it  was  refused  by  the 
court*^.  But  if  notice  of  trial  has  been  given  in  a  tonm  cause,  for  a 
sitting  in  or  after  term,  the  defendant,  in  either  court,  may  move  for 
judgment  as  in  case  of  a  nonsuit  the  next  term,  being  the  term  after 
that  in  which  the  issue  ought  to  have  been  entered'.    To  support  a 


•12  Eist,  247.  •  Barnes,  313. 

*  2  Marsh.  364.  '  Ante,  7r»3. 

«  AnU,  803.  f  4  Duraf.  k  East,  557.  R.  M.  1654.  §  SU 

*  Ante,  802.    For  the  time  withia  which  C.  P. 

issues  most  have  been  formerly  tried,  see  ^  FttzgenXd  ?.  SmKA,  T.  36  Geo.  IIL  K.  B. 

E.  H.  15,  16  Car,  II.  r«g.  2.  R.  H.  20,  21  « Haman  v.  GUbert^  M.  36  Geo.  IIL  C.  P. 

Gir.  If.  R.  M.  4  Ann.  (t).  K.  B.  R.  M.  2  New  Rep.  C.  P.  397.  and  see  Barnes,  295. 

1654.  %  21.   C.  P.  Barnes,  295,  Cas.  Pr,  Cas.  Pr.  C.  P.  101.  Pr,  Re|^.  397.  S.  C, 
C.  P.  101.Pr,Reg.397.S.C. 
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rule  for  judgmeot  as  in  ewe  of  a  nonstiit,  in  the  next  term  after  that 
in  which  iasue  was  joined,  the  aflSdavit  must  state  that  notice  of 
trial  was  given  for  a  sitting  in  or  after  the  preceding  term* ;  but  in 
the  third  or  other  subsequent  term,  a  general  affidavit,  stating  the 
tenn  when  issue  was  joined,  is  deemed  sufficient^.  In  a  country 
caase,  where  notice  of  trial  is  given  for  the  assizes,  the  defendant  may 
niOTe  for  judgment  as  in  case  of  a  nonsuit  the  next  term  :  But  the 
plaintiff  is  not  bound  to  give  notice  of  trial,  till  the  term  succeeding 
that  in  which  issue  was  joined^ ;  and  if  he  do  not,  the  defendant 
eannot  move  for  judgment  as  in  case  of  a  nonsuit,  till  after  the 
next  assises"*.  In  an  i$$ucAle  term,  the  rule  for  judgment  as  in  case 
of  «  nonsuit,  in  a  country  cause,  should  be  applied  for  early  in  the 
term,  in  order  that  the  plaintiff  may  have  sufficient  time  to  shew  cause 
in  the  same  term ;  or  the  court,  we  have  seen*,  will  enlarge  the  rule 
till  the  next  term,  and  not  permit  the  parties  to  discuss  it  at 
diambers. 

In  the  Common  Pleas,  it  was  decided  in  one  case',  that  the  de- 
feodant  in  a  town  cause  was  entitled  to  judgment  as  in  case  of 
a  oonsnit,  the  next  term  after  that  in  which  issue  was  joined,  if 
there  was  time  enough  to  give  notice  of  trial,  though  it  was  not 
actually  given,  for  the  sittings  in  or  after  the  preceding  term  :  But 
this  decision  seems  to  have  been  over-ruled  by  subsequent  cases,  in  one 
of  which  it  was  determined,  that  the  plaintiff  has  the  whole  of  the 
term  next  after  that  in  which  issue  is  joined,  to  try  his  cause'; 
and  in  another,  the  court  said  that  the  practice  was  now  settled, 
that  the  defendant  could  not  apply  for  judgment  as  in  case  of  a 
Bonsnit,  before  the  third  term^ :  and  though  the  plaintiff  in  that  case 
was  too  late  to  try  in  the  term  in  which  the  application  was  made, 
they  would  not  punish  a  default  before  it  was  actually  committed. 
The  same  practice  obtains  in  the  Exchequer^ 


*  Append.  Chap.  XXXII.  |  U.  chat  the  defendant  to  tach  ca#e  may  proceed 
^  14,  *6«C  and  lea  ]  H.  Blac.  $89.  2  H.  to  trial  hyprooUo,  at  the  tecomi Mtizei, 

Blac.558.  •AliU,5^^. 

•  8  Diwnf.  k,  East,  734.  '  1  H.  Blac.  65. 
A  Stdfurrt,  wbetber  jodgment  at  in  cate          f  Id,  123, 

•f  M  noMoit  cannot  be  moved  for  the  next  ^  9  H.  Blac.  558. 

term  after  %h€jSftt  asaizet,  where  inae  it  '5  Price,  187.  And  lee  further  at  to  jodg- 

eotered  the  tama  term  in  which  it  is  joined,  ment  as  io  caae  of  a  oonsuit,  9  Sanod.  906. 

though  notice  of  trial  has  not  been  giiveni  h,  e* 

aa  it  aeems  from  a  note  ou  R.  M.  4  Ann.  K.  B« 
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When  the  plaintiff  has  neglected  to  fry  his  cHuse,  aocording  ta 
the  course  and  practice  of  the  court,  the  defendant  is  at  liberty  to 
move  for  judgment  as  in  case  of  a  nonsuit,  the  same  term  in  which 
the  issue  fs  entered,  in  the  King^s  Bench%  as  v^ell  as  in  the  Common 
Pleas^.  The  rule  for  judgment  in  such  case,  is  a  rule  to  shew 
cause^,  founded  on  an  afiidaTit  of  the  state  of  the  proceedings, 
and  of  the  plaintiff's  default  in  not  proceeding  to  trial^;  which 
rule,  in  the  King's  Bench,  has  been  holden  to  be  sufficient  notice  of 
motion  within  the  act*:  But  in  the  Common  Pleas,  it  is  otherwise^; 
and  in  that  court,  although  notice  has  been  given  of  a  motion  for 
judgment  as  in  case  of  a  nonsuit,  on  which  the  plaintiff  entered  into  a 
peremptory  undertaking  to  try,  yet  notice  must  also  be  given  of  the 
like  motion,  for  not  proceeding  to  trial  in  pursuance  of  the  under- 
taking^ :  but  the  rule  requiring  a  term's  notice,  does  not,  we  have 
seen^,  extend  to  a  motion  for  judgment  as  in  case  of  a  nonsuit.  Ta 
move  for  such  judgment,  the  roll  must  be  in  court  at  the  time  the 
motion  is  made* ;  and  if  ho  cause  be  shewn,  the  rule  is  made  ab- 
solute of  course,  on  an  affidavit  of  service :  If  the  plaintiff  mean 
to  resist  the  application,  he  should  obtain  an  office  copy  of  the 
rule,  and  of  the  affidavit  on  which  it  was  granted'' ;  and  tlie  court, 
on  shewing  cause,  will  make  the  rule  absolute  or  discharge  it,  ac- 
cording to  circumstances ;  and  if  discharged,  it  is  either  with  or 
without  a  peremptory  undertaking,  to  try  the  cause  at  the  next 
sittings  or  assizes. 

The  causes  ordinarily  assigned,  and  which  are  allowed  by  the 
court  as  sufficient  excuses  for  not  proceeding  to  trial,  are  the  plain- 
tiff's own  illness,  and  inability  to  instruct  his  attorney',  the  insolvency 
of  the  defendant*",  the  absence  of  a  material  witness",  or  want  of 
documentary  evidence^,  &c. ;  and  a  slight  cause  is  in  general  deemed 
sufficient  on    the   first  application,  if   the  plaintiff    will  undertake 


•  1  Chit  Rep.  672.  *  Imp.  K.  B.  9  Ed.  390.  BirncE,  313.  1 
^  1  Bos.  &  Pal.  387.  Bos.  ft  Pul.  388. 

c  Append.  Chap.  XXXII.  §  15.  ^  Anie,  522.  Imp.  C.  P.  6  Ed.  327. 

•  Id.  §  U.  1  Barnes,  313. 

•  Lofft,  265.  «  Doug.  671 .  7  Tannt  1 80. 

'  1  H.  Blac.  527.  Ante,  jI3.  «  Barnes,  316.  2  Price,  16.  90. 

f  2  Taunt.  48.  For  the  form  of  tbe  notice  °  6  Taodt  150.  and  see  Ifullockon  Coit^ 

of  motion,  see  Append.  Chap.  XXXIL  §  13.  I  td.  405.  Imp.  K.  B.  9  Ed.  390,  91.  Imp» 

k  Ante,  798.  C.  P.  6  Ed.  328.  1  Chit.  Rep.  279.  faj. 
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peremptorily  to  try  the  cause  at  tbe  next  aittuigs  or  aaaizea ;  and 
there  is  no  diflEsreDoe  in  this  reapeot,  between  9m  tarn  and  other 
actioM\  An  affidavit  however  is  usually  required,  of  the  facts  con- 
Btitulint;  tiie  excuse  for  not  prooeedio;  to  trial ;  and,  in  tbe  Common 
Pleas  and  Exchequer,  of  the  service  of  notice  of  motion  :  And  when 
the  rule  is  opposed  on  the  ground  of  tbe  ahsence  of  a  material  wit- 
Bess,  the  name  of  the  witness  must  be  stated  in  the  affidavit^.  So  if 
the  plaintiff  defer  proceeding,  in  order  to  await  the  decision  of  the 
court  on  a  similar  question  to  another  cause,  the  nature  of  the  ques- 
tion,  and  of  the  cause  in  which  it  arises,  should  be  stated,  to  enable 
tbe  court  to  judge  of  the  sufficiency  of  the  excuse^.  But  in  opposing 
tbe  rule  for  want  of  documentary  evidence,  it  is  not  necessary 
to  stato  what  the  evidence  ib** :  And  no  great  precision  is  required 
10  ao  affidavit  of  this  nature :  Therefore,  where  the  affidavit  merely 
stated  that  the  reison  for  not  proceeding  to  trial  was,  that  it  was  not 
convenient  for  a  material  witness  to  come  to  town  in  time  for  tho 
trial,  after  it  was  sworn  that  an  attempt  had  been  made  to  subpana 
him,  the  cooK  said,  that  althoagh  the  affidavit  was  loose,  yet  as  this 
was  the  plaintiff's  first  default,  the  defendant  ought  to  be  content 
with  a  peremptory  undertaking*".  Where  the  rule  to  shew  .cause  was 
discharged,  on  an  affidavit  which  contained  an  answer  false  in  itself, 
tbe  court  would  not  afterwards  open  tbe  matter,  on  an  affidavit  which 
disproved  the  contents  of  tbe  former  one' :  though  if  it  had  been 
suggwt^  At  the  time,  that  tbe  answer  was  false  in  fact,  the  court 
would  have  suspended  their  judgment  till  the  matter  was  examined^. 

When  a  sufficient  excuse  is  assigned  for  not  trying  the  cause,  the 
court  will  discharge  the  rule  for  judgment  as  in  case  of  a  nonsuit,  with- 
out requiring  a  peremptory  undertaking  from  the  plaintiff,  to  try  it  at  the 
next  sittings  or  assises  :  And  where  the  plaintiff  bad  become  insolvent 
^fter  issue  jmned,  this  was  allowed  to  be  a  good  cause  against  judgment 
as  in  ease  of  a  nonsuit ;  and  the  court  would  not  bind  bim  down  to 
a  peremptory  undertaking,  it  being  aUedged  that  his  creditors  were 
about  to  decide,  whether  they  would  prosecute  or  abandon  the  cause^. 


»  7  jymmL  fc  East,  I'iS.  1  East,  554.  •  fTkteler  ▼.  Stevems,  JL  59  Geo.  III.  K.  B. 

^  6  Taaat.  150.         '  1  Chit.  Rep.  280.  in  noiit. 

•Id.    ISS.  1  Chit   Rep.  280.  in  notU  ;  '3  Darnt  k  Bast,  405. 

Hid  ■ee5  Tant.  86.  8  M  406. 

4  6  Taunt.  150.  »  HUher  t.  Haneoek,  H.  36  Oeo.  HI.  K.  B. 
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So  where  the  plaintiff  in  a  qui  tarn  action,  on  the  statute  7  Geo.  II. 
c.  8.  withdrew  his  record,  because  the  broker  who  negotiated  tbe 
illegal  bargain  for  stock,  refused  to  give  evidence,  lest  he  should  sub- 
ject himself  to  a  penalty  on  the  same  statute ;  the  court  of  King*8 
Bench  held  this  to  be  a  sufficient  reason  to  discbarge  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial ;  although  tbe 
witness's  liability  to  be  sued  would  not  be  removed,  till  after  the  end 
of  three  succeeding  terms^ :  And  where  the  defendant  had  procured 
the  cause  to  be  stayed  by  injunction,  that  court  would  not  compel 
the  plaintiff  to  give  a  peremptory  undertaking^. 

In  general  however,  a  peremptory  undertaking  is  required  by  the 
court,  on  discharging  the  rule  for  judgment  as  in  case  of  a  nonsuit ;  and 
it  must  be  given,  in  the  King's  Bench,  although  the  trial  be  deferred  on 
account  of  the  absence  of  a  material  witness,  and  it  is  doubtful  whether 
the  witness  will  return  jn  time  to  try  the  cause  at  the  next  sittings  or 
assizes^ :  hut  further  time  may  be  obtaiped,  if  necessary,  on  applica- 
tion to  the  court"^.  When  the  defendant  is  insolvent,  the  court  will 
bind  the  plaintiff  down  to  a  peremptory  undertaking  to  try  the  cause, 
unless  he  will  consent  to  stay  all  further  proceeding  in  the  action, 

I  and  to  enter  a  stet  processus^    So,  wh^re  the  plaintiff  had  held  out 

to  the  defendant,  that  he  would  settle  the  cause,  tbe  court  discharged 

I  the  rule  for  judgment  as  in  case  of  a  nonsuit,  on  the  plaintiffs  under- 

taking in  the  alternative,  either  to  pay  costs,  or  to  enter  a  9tet  pro- 
cessm* :  Aud  the  plaintiff  was  allowed  to  enter  a  stet  procesBUs,  on 
paying  the  costs  of  the  application,  on  the  ground  of  the  defendant's 
having  taken  the  benefit  of  an  insolvent  debtor's  act ;  although  tlie 
rule  for  judgment  as  in  case  of  a  nonsuit  had  been  discharged,  on  the 
plaintiff's  giving  a  peremptory  undertaking,  and  the  debt  sought  to 
be  recovered  was  not  included  in  the  defendant's  schedule,  and 
notice  of  discharge  under  tbe  act^  So,  where  the  defendant  had  ob- 
tained judgment  against  the  plaintiff  in  the  Common  Pleas  for  tmelee 
pounds,  the  latter  having  suffered  judgment  to  go  by  default,  al- 
though he  had  a  claim  against  the  defendant  for  ten  pounds,  which  he 


•  7  JDorof.  &  East,  178.  in  C.  P.  Poti,  811. 

fc  Per  Cur.  E.  56  Geo.  III.  K.  B.  1  Chit.  *  7  Taunt.  180. 

Rep.  280,  81.  inndit.  •  Per  Car.  H.  54  Geo.  lU,  K.  B.  1  Chit, 

<  Hakker  Sf  amotker  ▼.  Hard^,  T.  54  Geo.  Rep.  738.  faj. 
III.  K.  B,  1  Chit  Rep.  280.  m  notit.  AiiUr,         '  1  Chit.  Rep.  738. 
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u^Iected  to  set  off  in  that  action,  and  afterwards  the  plaintiff 
bfougfat  no  action  to  reoover  the  latter  sum  in  the  King's  Bench ;  the 
court  held,  that  as  the  defendant  had  offered  to  allow  the  plaintiff 
the  ten  poands,  be  might  obtain  a  rule  for  judgment  as  in  case  of  a 
Donsuity  unless  the  plaintiff  would  either  give  a  peremptory  nnder- 
Ukjng  to  try  at  the  next  sittings,  or  discontinue  the  action  and  pay 

C05t&\ 

In  the  Common  Pleas,  it  has  been  determined,  that  a  peremp- 
tory undertaking  to  try,  is  alone  sufficient  cause  to  shew  against 
jadgment  in  case  of  a  nonsuit,  for  not  proceeding  to  trial,  if  it  be 
the  first  de&uk^ :  But  in  practice  it  is  usual,  and  said  to  be  neces- 
siry^,  to  shew  some  reasonable  cause  by  affidavit,  for  not  proceeding 
to  trial,  such  as  the  plaintiff's  own  iliness"^,  or  the  absence  of  a 
mtteiial  witness*,  &c« :  though,  as  has  been  already  observed^  a 
tlight  cause  is  in  general  deemed  sufficient  on  the  first  application : 
And  if  witnesses  are  absent,  and  their  return  is  not  immediately 
expected,  this  court  will  not  require  of  the  plaintiff  a  peremptory 
undertaking  to  proceed  to  trial,  as  the  condition  of  discharging  a 
rule  for  judgment  as  in  case  of  a  nonsuit'.  In  general  howeTcr,  « 
peremptory  undertaking  is  required  in  the  Common  Pleas,  as  well 
as  IB  the  King's  Bench  :  And  where  notice  of  trial  has  been  given, 
ind  not  countermanded,  the  court  will  order  the  plaintiff  to  pay 
costs  for  not  proceeding  to  trial,  as  well  as  to  give  a  peremptory 
undertaking  to  try  the  cause  at  the  next  sittings  or  assizes^.  In 
the  Exchequer,  the  court,  on  discharging  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  vrill  order  the  pluntiff  to  pay  the  defendant  his  costs, 
give  a  peremptory  undertaking,  and,  if  the  venue  has  been  changed 
to  a  county  where  no  assizes  are  holden  in  the  Spring,  consent  that 
the  veoue  shall  be  brought  back  to  the  original  county,  that  the  trial 
may  be  brought  on  without  further  delays. 

If  the  role  be  made  absolute,  the  defendant  having  drawn  it  up 


•  1  ChiL  Ktp.  178.  •  /rf.  316.    6  T«ant.  150. 

*  «  RBIac.  119.    Mallett  v.  Htliw,  M.  *  Anle,  SOS. 

53  Geo.  III.  C.  P.     Imp.  C.  P.  4  Ed.  388.  f  1  Taunt  118^  AUter,  iu,  K.  B.  Ante, 

tceortt  810. 

•  Imp.  C  P.  6  Ed.  328.  ^  Baroet,  464. 

*  Barney,  S13,  ^  2  Price,  16. 
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nilh  the  derk  of  the  rales  in  the  King's  Bench,  or  seeondarieB  ta 
the  Cominon  Pleas,  and  got  it  stamped  with  a  ten  shilKng  stamp*, 
may  sign  judgment  as  in  ease  of  a  nonsuit^  and  tax  his  oosts,  &c. 
Bui  if  further  time  be  ghren  on  a  peremptory  undertaking,  the  plains- 
tiff  DDMist  draw  up  the  rule,  and  aerte  a  copy  of  it  on  the  defen* 
dent's  attorney ;  after  which,  if  he  do  not  proceed  to  trial  pursiiaBt 
to  his  undertaking,  the  defendant,  having  obtained  an  oflSce  copy  of 
the  rule,  should  move  the  court  for  judgment,  on  an  affidavit  of  the 
circumstancesr^ :  And  a  mistake  in  the  declaratron  is  not  a  good  ex- 
cuse for  net  proceeding  to  trial,  pursuant  to  an  undertaking^.  Bui 
a  peremptory*  undertaking  does  not  preclude  the  oourt  from  a  ftirtber 
ei^rgenient  of  the  time,  if  they  think  it  reasonable* :  And  aoooni* 
ingly,  where  the  plaintiff  is  not  prepared  to  try  the  cause  pursuant 
to  h»s  uAderlakiog,  it  is  usual  for  iiim  to  apply  to  the  court  to  dis^ 
charge  it,  and  for  liberty  to  try  at  a  future  sitting  or  assises,  on  an 
affidavit  of  the  facts;  which  the  court  will  grant,  if  they  see^anse, 
on  payment,  of  costs. 

.  In  the  King's  Beooh,  we  have  seen',  the  court  will  not  give  costs 
for  not  proceeding  to  trial,  uaiess  a  separate  motion  be  made  for 
them  :  But,  in  the  Common .  Pleas,  the  costs  are  in  the  discretion 
of.  the  court' ;  though  they  are  in  general  allowed,  on  discharging 
the- rule  for  judgment  as  in  case  of  a  nonsuit,  on  a  peremptory  un-- 
dertaking^ :  and  the  same  practice  prevails  in  the  Bsohequer*.  These 
oosts  depend  ott  the  statute  14  Geo.  II.  c.  17.;  which  only  ^Tes- 
costs*  to  the  defendant,  where  he  would  haTe  been  entitled  to  them 
upon  a  nonsuit :  and  ihereibre  the  tenant  is  not  entitled  tO'  costs  in 
a  writ  of  right^;  nor  are  they  allowed  as  against  an  executor ,  who 
merely  sues  en*  auter  droits  The  costs  of  the  applicatnni  for 
judgment  as  in  case  of  a  nonsuit,  ace  governed  by  the  ereot  of'  it : 


•  55  Geo.   lU.   c.  184.  Siked.  Part  11.  f  7  TauoU  476.  I  Moor%  S51.   S.  GL 

§  III.  ^  2  H.  Blac.  280.     1  Bos.  &  Pal.  38.     4 

*  For  the  form  of  the  judgment,  tee  Ap-  Taufiti  592.  (o).  but  a^  5  Taunt  88. 
pend.  Chap.  XXXll.  ^  17.  »   1    Price,    61.   (c).    2   Price,  16.   90. 

«  M  §  16.  92.  n. 

<Say.  Rep.  74.  Say.  Costd,  166.  S.  C.  ^  2  Blac.  Rep.  1093.    1110. 

•Barnes,  313.  315.     1   Chit  Rep.  281.  >  4  Bor.   1928.    Willes,    316.    Bainc»,* 

130.  S.  C.   2  fi.  Bkc  S77. 
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If  Uie  rnle  be  made  absolute,  tbey  are  considered  as  costa  in  tfae 
euise,  to  which  the  defendant  is  of  course  entitled  b;  the  statute  14 
Geo.  II.  c.  17. ;  but  if  the  rule  be  discharged,  the  costs  of  the  ap- 
pticatioD  are  in  the  dbcretiun  of  the  court  It  is  not  usual  how- 
cTcr,  in  the  King's  Bench  or  Common  Picas,  to  make  the  plaintiff 
pay  such  costs,  on  discharging  the  rule* :  and  where  nothing  is  said 
respecting  costs,  the  defendant  will  be  entitled  to  them,  if  he  succeed 
at  the  trial,  as  costs  in  the  cause ;  though  the  plaintiff,  if  he  obtain 
a  Terdict,  will  not  be  entitled  to  the  costs  of  opposing  the  rule. 
In  the  Exchequer,  where  the  rule  for  judgment  as  in  case  of  a  ppn- 
auit  is  discharged^  on  the  plaintiff's  giving  a  peremptory,  undertak- 
ing to  try  the  cause  at  the  next  sittings,  or  assizes,  the  costs  of  Ihe. 
•pplication  are  usually  directed  to  be  paid  by  the  plaintiff^; 

If  the  defendant  be  unal\le  to  proceed  to  trial,  on  aocoupt  of  the 
absence  of  a  material  witness,  he  may  move  the  court  in  term  time 
or  apply  to  a  judge  in  vacation,  on  an  affidavit  of  the  facts,  to  put  it 
off  till  the  next  term ;  or  in  the  Cominon  Pleas,  if  necessary^  till  a 
more  distant  period'':  And.  the  court  of  Kjog's .  Beach,  upon^appU^ 
cation  of  the  defendant,,  postponed  the  trial  of  an  information  for  a 
nusdemeiDoc^  upop  the  defendant's  consenting,  by. writing  und^r  hie 
own  hand,  to  the  examination  upon  inte/rogatories  of  a  witn^s  fer- 
tile crow;n^  So  that'  court  put  off  a  trial,  to  enable  the  defendant  to 
apply  for  a  commission  for  e^Laipining  witnesses  abroad  on  inter^ga- 
toria,  io  order  to  support  pleas  of  justification  to  a  declaratipn,f#r,a 
hbel,  where.it  appeared  that  the  plaintiff  had  not  promptly  brought 
his  action  after  the  publication  of  the  libei;  and  bad  been  otherwise 
diUory  in  bj:inging  the  cause  to  is8ue%  But  the  courts  will  not  put 
off  a  trial,  at  the  instance  of  the  defendant,  on  account  of  tbe  abeM^4lce 
of  a  material  witness,  after  he  has  pleaded  a  sbam  plea,  by^wbich  a 
trial  has  been  lost,  unless  he  will  pay  the  money  into  court^;  nor  if 
he  has  conducted  himself  upfairly,  or  be^n  tbe  cause  of  any  improper 
delay*.  So  where  a  caus^  is  rempved.by  the  defendant  from  an  in- 
W  coqrl,,  an4  in  the  axf^^  time  a  witness  d  ies,  on  account  of  which 
the  del^Qdaot  applies,  to  put  off  tbe  trial,  he  must  bring  the  money 

•B«ne,,3l6.  464.  *  2  Maulc  &  Sel.  662. 

Foftat,  3.  ,nd  wee  1  Price,  61.  (c).  •  1  Chit.  Rep.  685. 

•  Fr.  Reg.  398,  9.  Barnes,  440.  S.  C.  »  1  Boi.  Ic  PoL  33. 
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into  court,  as  a  condition  of  the  postponement* :  And  the  court  of 
Comnaon  Pleas  refused  to  put  off  a  trial,  on  account  of  the  absence  of 
a  material  witness,  by  whose  evidence  the  defence  of  $lavery  wa^ 
intended  to  be  established''.  If  the  plaintiff  refuse  to  consent  to  the 
examination  of  material'  witnesses  for  the  defendant,  wbo  are  going 
or  reside  abroad,  on  interrogatories,  the  courts  wiO  assist  the  de- 
fendant by  putting  off  the  trial*^.  But  where  it  is  necessary  to  post- 
pone a  trial,  for  the  purpose  of  sending  abroad  to  examine  witnesses 
under  a  commission,  the  court  of  King's  Bench  will  not  put  off  the 
trial  untU  they  are  examined,  which  b  too  indefinite,  but  only  to  a 
definite  period*^ :  And  the  court  of  Common  Pleas  refused,  by  putting 
off  a  trial,  or  other  indirect  nieans,  to  compel  a  party  to  consent  to  « 
commission  for  the  examination  of  witnesses  in  Sc6iland^. 

In  the  Exchequer,  if  there  has  been  any  delay  in  the  interTal  between 
the  issuing  of  the  first  process,  and  the  filing  of  the  information  against 
the  defendant,  and  during  that  interral  he  has  gone  abroad  on  his 
duty,  as  well  as  some  of  his  witnesses,  the  court,  on  motion,  will 
postpone  the  trial' :  And  in  that  court,  if  the  trial  of  an  information 
has  been  once  postponed,  at  the  instance  of  the  Attorney  General, 
pro  de/ectujuratorum,  the  court  will  also  grant  the  defendant  a  rule 
to  shew  cause  why  the  trial  should  not  be  further  postponed,  on  bis 
application,  if  in  the  mean  time  a  material  witness,  sworn  to  hare 
been  ready  on  the  former  occasion,  is  not  forthcoming^.  But  the 
court  will  not  postpone  the  trial  of  an  information,  on  the  application 
of  the  defendant,  on  the  ground  of  his  commission  to  examine 
witnesses  abroad  not  baying  been  returned,  if  they  think  there  has 
been  sufficient  time  for  its  return^ :  It  should  be  stated  in  the  affidavit, 
in  support  of  such  an  application^  that  the  return  is  expected,  and 
at  what  time^. 

An  application  to  put  off  a  trial  beyond  the  present  sittings,  or 
from  sittings  to  sittings,  is  never  allowed  in  the  King's  Bench,  on 
the  part  of  the  plaintiff  who  having  a  controul  over  his  own  record, 
has  only  to  withdraw  it,  if  he  find  he  is  not  prepared  to  try  the  caused 


•  1  Chit  Rep.  730.  but  tee  id.  686.  fa,  J          t  2  Price,  116. 
**  1  Bo9.  &  Pal.  454.  v  3  Price,  35. 
c  Cowp.  174.  Doug.  419.  >•  Id.  221. 

'  1  Chit  Rep.  685.  *  3  Campb.  333,  4.    It  bad  been  preW- 

*  1  Bos.  &  Put  210:  cBsly  decided  by  Lord  iCeffyon,  aa  waa  for- 
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Much  TaluftUe  time  is  thus  saved,  which  woald  be  wasted  in  these 
applications.  Nor  is  there  any  ^eat  hardship  imposed  upon  the 
plaiotiflT;  for  even  if  the  judge  were  to  make  an  order  to  put  oflf  the 
trial,  he  must  pay  costs  to  the  defendant ;  and,  either  way,  ho  could 
bring  on  his  cause  again  for  trial  with  equal  fecility.  But  where, 
Iran  the  sodden  indisi>osition  of  a  witness,  who  may  be  able  again  to 
attend  in  the  course  of  a  day  or  two,  or  for  any  temporary  reason,  the 
plaintiff  is  prevented  from  trying  his  cause  in  its  order  in  the  paper, 
and  yet  has  ground  to  believe  he  shall  be  able  to  try  it  before  the 
sittings  are  over,  it  would  be  too  much  to  malce  him  withdraw  hia 
Kcord  ;  and  a  judge  at  niii  prius  will  therefore  upon  these  grounds 
make  an  order  for  the  trial  to  stand  over,  till  such  time  as  the  witness 
is  likely  to  attend* :  And  in  the  Common  Pleas  it  is  a  rule,  that  the 
eoort  will  never  put  off  the  trial  of  a  cause,  upon  the  consent  of  the 
parties  or  counsel,  at  nisi  priu9 ;  but  the  plaintiff  must  either  proceed 
to  try,  or  withdraw  his  record**.  The  intention  of  this  rule  is,  to 
prevent  the  time  of  the  judge  who  sits  at  ni$i  priu4  from  bi'ing 
oocapied  with  discussing  these  motions :  And  a  motion  to  put  off  a 
trial  in  London  or  Middle$ex^  on  account  of  the  absence  of  a 
witness,  cannot  be  made  when  there  is  not  time  io  shew  cause  wlthia 
the  term,  if  the  party  applying  had  it  in  his  power  to  come  earlier*^. 

The  application  for  putting  off  a  trial  should  in  general  be  made  two 
days  at  least  before  the  day  of  trial',  if  the  necessity  for  it  was  at  that 
time  known  to  the  defendant :  if  not,  it  may  be  made  afterwards,  even 
when  the  cause  is  called  on  at  nisi  prius* :  and  an  application  may 
be  made  to  a  judge  at  nUi  priu$y  to  put  off  the  trial  of  an  issue 
directed  by  the  Liord  Chancellor'.  But  a  judge  sitting  at  nUi  priuB 
at  WeatnwMter  cannot,  upon  motion,  make  an  order  in  a  cause 
eotered  for  trial  in  London^ :  And  an  application  was  refused,  to  put 
off  a  trial  at  nisi  priu$y  in  order  to  enable  the  plaintiff  to  amend 
has  declaration,  by  omitting  the  profert  of  the  bond  on  which  the 
action  was  b^ought^    In  the  Common  Pleas,  it  is  a  general  rule  of 


■Kriy  ruled  by  LonI  Mantfiefd  in  a  Cketier  *  Baraei.437.  Pr.Rej.  401.  S.C.  Barnes, 

caae,  that  the  trial  could  not  be  put  off,  in  44a  444. 

Ikroor  of  tbo  pUnniif,  in  an  action  on  a  *  Peake's  Cas.  iVi.  Prl  97.  Barnes,  452. 

peoaJ  stttQte.     M.  38  Geo.  III.  K.  B.  '4  Campb.  163. 

•  3  Campb.  333,  4.  S3  Caaipb.41. 

*  8  Taunt  2«1.  *  1  SUrk.  ^f,  Pru  74. 
f  3  Tauat.  315. 
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practice,  that  do  motion  to  put  oS  a  trial  will  be  entertaioed  at  mUi 
priusy  where  the  motion  might  haTe  been  made  in  bank  in  term  time* : 
And  when  the  motion  is  made  to  a  judge  at  nisi  prius^  notice  should 
first  be  given  to  the  pluntiif *8  attorney,  with  a  copy  of  the  affidavit 
to  be  produced^ :  in  other  cases  it  is  usual,  and  seems  to  be  necessary 
in  the  Common  Pleas^,  to  give  previous  notice  of  the  intended  motion*^. 

The  affidavit  should  regularly  be  made  by  the  defendant  himself^, 
unless  he  be  abroad,  or  out  of  the  way ;  in  which  case  it  may  be  made 
by  his  attorney',  or  a  third  person^ :  and  in  general  it  states,  that  the 
person  absent  is  a  material  witness,  without  whose  testimony  the 
defendant  cannot  safely  proceed  to  trial ;  that  he  has  endeavoured, 
without  effect,  to  get  him  subpcend'd;  but  that  he  is  in  hopes  of 
procuring  his  future  attendance^.    The  affidavit  should  state  at  what 
time  the  witness  is  expected  to  return*:     But  it  seems  that  an 
affidavit  stating  that  the  witness  is  not  expected  to  return  til!  a 
particular  day,  is  sufficient ;  it  being  an  implied  assertion,  that  be  is 
expected  at  that  time*.    An  affidavit  in  the  common  form  is  sufficient, 
where  no  cause  of  suspicion  appears ;  and  it  is  not  necessary  to  swear 
to  merits  in  such  cases^ :  But  if  there  be  any  cause  of  suspicion,  the 
court  should  be  satisfied  from  circumstances,  first,  that  the  person 
absent  is  a  material  witness ;  secondly,  that  the  party  applying  has 
not  been  guilty  of  any  laches  or  neglect ;  and  thirdly,  that  he  is  in 
reasonable  expectation  of  being  able  to  procure  his  attendance,  at  the 
time  to  which  the  trial  is  prayed  to  be  deferred^    It  is  not  necessary 
to  swear  to  merits,  in  order  to  put  off  a  trial,  on  account  of  the 
absence  of  a  material  witness ;  nor  will  the  court  in  the  first  instance", 
nor  even  on  a  second  application",  impose  the  terms  of  paying  money 
mto  court,  or  giving  security  for  the  same :    But  upon  a  second 
motion  to  put  off  a  trial,  on  account  of  the  continued  absence  of  « 
witness,  the  court  will,  if  they  think  proper,  enquire  into  the  circum- 
-stances;  and  it  is  not  to  be  considered  that  the  trial  is  to  be  put  off 


•  1  Taunt  565.  •  1  Chit  Rep.  630.  fa,J 

^  Cos.  ten^.  Hardw.  128.  ^  Duman  t.  Tkomnm,  M.  38  Geo.  IIL 

«  Imp.  C.  P.  372.  K.  B. 

«  Append.  Chap.  XXX£I.  $  18.  '3  Bar.  1514.     1  Blac.  Rep^  514.  &  C 

«  Banes,  437.  Pr.  Reg.  401.  S.  C.  aod  see  1  Blac.  Rep.  436.  8  EMt,  31. 

f  Peake^i  Cat.  Nu  Pru  97.  •  Gwifon  t.  SmptOH^  T.  56<3ftOk  III.  K.  B. 

«  BafMi,  448.  1  Chit  Rep.  686.  (^) 

^  Appa^  Ciisp.  XXXU,  {19.  a  1  Chit  Bcp.  18a. 


Digitized  by  CjOOQ IC 


OF  PUTTIKG  OFF  THE  TJEUAI..  817 

as  a  matter  of  oonrse*.  In  the  Common  Pleas,  the  affidavit  as  to  the 
witness's  being  material^  ought  to  be  positively  sworn'';  and  the 
defendant  mast  state  particularly  in  hb  affidavit,  in  what  respect  their 
evidence  is  material^ :  And*  that  court  refused  to  put  off  the  trial, 
because  it  appeared  by  the  affidavit,  that  the  witness  went  out  of  town» 
after  notice  of  trial  given^. 

There  are  other  causes  for  putting  off  the  trial ;  such  as  the  illnesa 
of  the  defendant's  attorney*,  or  on  account  of  a  paper  published  with 
intent  to  influence  the  jury',  &c. :  And  when  any  of  these  occur,  the 
affidavit  should  be  framed  accordingly.  If  a  party  be  arrested  in 
eomiog  to  attend  the  trial  of  his  cause,  the  judge  at  nisipriu9  will 
put  off  the  trial  until  he  is  released,-  without  payment  of  costs,  if  any 
eoUuaion  can  be  shewn  to  exist  between  the  opposite  party  and  the 
creditor  who  arrested  him  ;  otherwise,  it  can  only  be  upon  payment 
of  costs*.  But  the  court  will  not  put  off  a  trial,  pending  a  suit 
relating  to  the  same  matter,  in  a  spiritual  court**. 


•  /W  Lord  Elleitborough,  Ch.  J.  E.  55  '  Barnes,  448. 
Geo.  IIL  K.  B.  1  Chit.  Rep.  686.  fa.J                 •  Say.  Rep.  63. 

^  Barnca,  448.  Pr.  Reg.  409.  '  1  Bar.  512.  4  Damf.  h  last,  $BX 

•  €My«  r.  DmBwm^  E.  36  Geo.  IIL  &  VI  Campb.  S89. 
P.  lap.  C.  P.  374.                                               ^  S  SaUu  646. 649. 
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CHAP.  XXXIIL 


Of  the  JvKY  Vkockss;  common  and  special  Juries; 
Views;  Evidence,  and  Witnesses. 

TTAVINOy  ia  the  preoeding^  chapter,  shewn  what  is  ta  be  done, 
when  the  parties  are  not  ready  or  wiUing  to  proceed  to  trial,  I 
•hall  next  consider,  when  they  are,  the  preparatory  steps  to  be  taken, 
with  regard  to  the  jury  proceis^  common  and  tpeckU  jurie$,  mewMj 
Evidence  J  and  wiines$e$. 


The  first  process  for  convening  the  jury,  in  the  King^s  Bench  and 
Common  Pleas,  is  a  ventre  facicu ;  which  is  a  judicial  writ,  com- 
tnanding  the  sherifT,  or  other  officer  to  whom  it  is  directed,  to  cause 
to  come  before  the  king  at  Westminster^  (by  M//,  or  by  original^ 
wheresoever,  &c.)  in  the  King's  Bench,  or  before  the  justices  at 
Westminster  in  the  Common  Pleas,  on  a  certain  day  therein  men- 
tioned, twelve  free  and  lawful  men  of  the  body  of  the  county%  each 
of  whom  has  ten  pounds  a  year  of  lands,  tenements  or  rents,  at  the 
least*^,  by  whom  the  truth  of  the  matter  may  be  the  better  known,  and 
who  are  in  no  wise  of  kin  either  to  the  plaintiff  or  to  the  defendant,  to 
make  a  jury  of  the  country  between  the  parties  in  the  action,  because 
as  well  the  plaintiff  as  the  defendant,  between  whom  the  matter  in 


*  Stat  4  Ann.  e.  16.  §  6.  tnd  see  the 
itatute  8i  Geo.  II.  c.  18.  1  P.  Wms.  223, 
Willes,  597.  1  Wils.  125.'S.  C 

»  SUt.  4fc  5  W.  k,  M.  c.  24.  }  15.  And 
by  Uie  3  Geo.  II.  f.  25.  18.  aoy  ImteMder, 
for  the  term  of  500  years  absolute,  or  for 
aoy  term  determinable  opoo  life  or  Ihres,  of 
an  estate  in  possesaion  in  his  own  right,  of 
the  clear  yearly  Talne  of  twtniy  pounds  or 
upwards  over  and  above  the  rent  reserved^ 
is  qualiled  to  senre  upon  juries  j  and  in 


London,  any  person  is  qoaliBed,  who  is  a 
householder  within  the  city,  and  has  lands, 
tenements,  or  personal  esUte,  to  the  Talue 
of  one  Aamdrurf  pounds.  SUt.  tUi.  §  19.  Also, 
by  the  4  Geo.  II.  c.  7.  $  2.  none  shall  be 
returned  to  serve  on  juries  in  MUdUtts^ 
who  have  served  within  the  two  last  tenns ; 
and  by  {  3.  leagduAden  for  aoy  term,  wbeiv 
the  iaipioved  rents  amount  to  bOL  per 
anrnm,  are  liable  to  serve  oa  juries  ia 
MMdlaex. 
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Tariftiiceis,  bare  put  themselves  upon  that  jury ;  and  that  he  retura 
the  oaines  of  the  jurors%  &c. 

By  the  statute  We$im.  2.  (13  Edw.  I.)  c.  30.  the  clause  of  nisi 
prim  was  directed  to  be  inserted  in  the  venire  facias ;  and  at  first, 
the  trial  was  had  upon  that  writ^  as  it  still  is  in  the  ease  of  a  trial  at 
bar.  This  practice  was  attended  with  many  inconveniences :  for  in 
the  first  place,  the  jury  were  not  obliged  to  attend,  under  any  penalty, 
00  the  day  of  nm  prius ;  and  if  they  did  attend,  the  defendant  might 
have  cast  an  essoin^  and  so  the  jury,  after  much  expense  and  trouble, 
were  obliged  to  return,  leaving  the  cause  untried''.  Another  incon* 
venience  was,  that  the  parties,  not  seeing  the  panel  before-hand,  could 
not  be  prepared  to  make  their  challenges'^.  To  obviate  this  latter 
inconvenience,  it  was  enacted,  by  the  statute  42  Edw.  III.  c.  11.  that 
^  no  inquests,  except  of  assize  and  gaol  delivery,  shall  be  taken  by 
^  writ  of  fim  prius  or  otheryrise,  at  the  suit  of  any  one,  before  the 
^  names  of  all  them  that  shall  pass  in  the  inquests,  shall  be  returned 
^  in  eourt.*'  From  thenceforward,  the  clause  of  ninpriue  could  not 
be  inserted  in  the  venite  fadasj  as  was  directed  by  the  statute 
Weilm.  2.;  and  therefore  it  was  taken  out  of  that  writ,  and  placed 
ia  the  distringas  or  habeas  corpora*,  as  the  practice  continues  to 
this  day.  The  venire  too  was  made  returnable  on  a  day  before  the 
trial ;  by  which  means  they  got  rid  of  the  essoin  at  nisi  prius :  for 
by  the  statute  of  Marlbridge,  {52  Hen.  III.)  c.  IS.  <<  after  a  man 
**  hath  put  bimaelf  upon  any  inquest,  be  shall  have  but  one  essoin,  or 
one  default;"  and  by  the  statute  Westm.  2.  (13  Edw.  I.)  c.  27.  the 
essoin  shall  be  allowed  him  at  the  next  day,  which  is  the  day  of  the 
return  of  the  venire^.  And  though  the  defendant  never  appears  now^ 
upon  the  return  of  the  venire,  yet  heretofore  he  was  demanded 
solemnly;  and  if  he  made  default,  there  went  out  a  distringas 
or  habeas  corpora  against  the  jury,  with  a  clause  in  it  to  distrain 
the  defendant :  And  if  after  this  he  made  default  again,  it  was  pe- 
icmptory,  because  there  was  no  process  left  to  bring  him  in<.    If  a 


»  Append.  Chap.  XXXUI.  $  1,  Sec  1143.  S.  C. 

•  GiB»,  C  P.  74.  «  Salk.  454.  9  U.  '  Gilb.  C.  P.  74,  5.  77,  S.  1  Salk.  2l«. 
RajD.  1143.  S.  C.  8  U.  Rajnn.  985.  S.  C.  8  Salk.  454.  3  Ld. 

•  Glib.  C  P.  74,  5.  78.  K*ym.  1 143.  S.  C. 

'  Id,  76,  7.  <  1  8iUb  816.  2  Ld.  Raym.  925. 8.  C 

•  A  77.  9  Salk.  454i  9  Ld.  Baym* 
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venire  be  awarded,  and  the  parties  do  not  go  to  trial  for  several 
terms,  a  new  venire  is  awarded  from  term  to  term,  and  the  cause 
continued  by  vtcecome^  non  misit  breve* ;  but  the  venire  never  in 
fact  issues,  till  the  term  when  the  cause  b  tried. 

The  trial  of  causes  9X  nisi  prim  is  had  upon  the  distringas  in  the 
Ij^ng's  Bench^,  and  upon  the  habeas  corpora  juratorum  in  the 
Common  Pleas^.  The  former  is  a  judicial  writ,  commanding  the 
sheriff,  or  other  officer  to  whom  it  is  directed,  to  distrain  the  jurors 
by  all  their  lands  and  chattels,  &c.  so  that  he  may  have  their  bodies 
before  the  king  at  Wesiminsterf  or  (by  original^)  wheresoever,  &o. 
on  [the  first  return  day  in  term,  after  the  trial],  or  before  the  chief- 
justice,  or  judges  of  assize,  if  they  shall  first  come  on  [the  day  of 
trial],  at  [the  place  where  the  cause  is  intended  to  be  tried],  to  make 
a  certain  jury  between  the  said  parties,  of  a  plea  of,  &c.  (according 
to  the  nature  of  the  action),  and  to  hear  thereof  their  judgment  of 
many  defaults^,  &c.  The  writ  of  habeas  corpora  juratorum  com- 
mands  the  sheriff,  &c.  that  he  have^  before  the  justices  at  Wesimin- 
9tery0n  [the  first  return  day  in  term,  after  the  trial],  or  before  the 
obief-justice,  or  judges  of  assize,  if  they  shall  first  come,  &c.  the 
bodies  of  the  several  pepnsons  named  in  the  panel  annexed  to  the  writ» 
jurors  summoned  in  court  between  the  parties,  (naming  them,)  of  a 
plea,  &c.  to  make  that  jury^. 

After  a  distringas  or  habeas  corpora  had  issued,  with  a  clause  of 
nisi  priuSf  if  the  cause  stood  over,  for  default  of  jurors,  till  a  subse- 
quent term,  the  plaintiff  at  common  law  could  not  have  had  a  ventre 
de  novo^f  unless  for  some  fault  in  executing  or  returning  the  distrin^ 
gas  or  habeas  corpora* ;  but  be  must  have  sued  out  an  alias  or  plu- 
ries  distringas^  or  habeas  corpora^  for  bringing  in  the  same  jury. 
And  still,  if  after  a  special  jury  has  been  struck  in  a  criminal  case, 
the  cause  goes  off  for  default  of  jurors,  no  new  jury  can  be  struck ; 


•  Oilb.  C.  P.  83.  and  fee  Append.  Cbnp.  XXXIIL  }  8. 

XXIX.  (44.46.  'Append.  Chap.  XXXIIL  $6. 

*  Append.  Chap.  XXXIIL  }  6.  9.  •  Id.  §  8. 

<  For  the  history  of  tbeee  write,  see  Gilb.  '  Gilb.  C.  P.  83.  and  tee  S  Sanid.  SM.  «• 

C.  P.  72.  and  for  the  form  of  the  kabus  csr-  (8). 
^minrclofianiBCP.  Ne  Append.  Chap.         f  GUh.  C.  P.  9S«  5  Psnf.  Ic  Em^  464. 
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bat  the  cause  must  be  tried  by  the  jury  first  sppointed*:  And  the 
same  jury  shall  senrefor  the  trial  of  the  causey  notwithstanding  an 
intermediate  change  of  sherifls**.  But  if  the  same  special  jurymen 
are  struck  to  try  several  causes  on  the  same  question,  and  the  court 
being  dissatisfied  with  the  verdict  in  the  first,  direct  it  to  abide  the 
event  of  another  cause,  they  will  also  on  motion  discharge  the  same 
special  jurymen  from  trying  the  second  cause*.  Where  a  common 
jury  panel  was]  returned,  together  with  a  special  jury  panel,  and,  no 
special  jurymen  appearing,  the  cause  was  tried  by  a  common  juryr 
the  trial  was  set  aside'. 

By  the  sUtute  7  &  8  W.  III.  c.  82.  §  I.  <<  if  any  plaintiff  or 
**  demandant  in  any  cause  depending  in  any  of  the  courts  at  We$U 
^  minster^  which  shall  be  at  issue,  shall  sue  forth  or  bring  to  any 
*'  sherifll^  any  writ  of  ventre  facuuy  upon  which  any  writ  of  habeas 
^*  corpora  or  diitringcu  with  a  nisi  prius  shall  issue,  in  order  to  the 
^  trial  of  such  issue  at  the  assizes,  and  such  plaintiff  or  demandant 
^  shall  not  proceed  to  the  trial  of  the  said  issue,  at  the  said  first 
*'  assizes  after  the  teste  of  every  such  writ  of  habeas  corpora  or 
*^  distringas^  with  a  nisi  prius,  that  then  and  in  all  such  cases,  (other 
''  than  where  mews  by  jurors  shall  be  directed*,)  the  plaintiff  or  de- 
"  maadant,  whensoever  he  shall  think  fit  to  try  the  said  issue  at  any 
**  other  assizes,  shall  sue  forth  and  prosecute  a  new  writ  of  t^entre 
**  faciasy  directed  to  the  sheriff,  in  this  form :  That  you  cause  ta 
^  come  anenfy  before,  &c.  twelve  free  and  lawful  men  of  the  neigh* 
^^  bourhood  of  A.  [now,  of  the  body  of  your  county,]  each  of  whom 
**  has  ten  pounds  a  year,  of  lands,  tenements  or  rents,  at  the  least, 
'^  by  whom,  &c.  and  who  neither,  &c.  and  the  residue  of  the  said 
'^  writ  shall  be  after  the  ancient  manner ;  which  writ  being  duly 
*'  returned  and  filed,  a  writ  of  habeas  corpora  or  distringfis^  with  a 
*^  nisiprius,  shall  issue  thereupon,  (for  which  the  ancient  and  accus-* 
^  tomed  fees  shall  be  taken,  and  no  more,  as  in  the  case  of  the  pin- 
*^  ries  habeas  corpora  or  distringas,  with  a  nisi  priusj  upon  which 
^'  the  plaintiff  or  demandant  shall  and  may  proceed  to  trial,  as  if  no 
^  former  writ  of  venire  facias  had  been  prosecuted  or  filed  in  that 


*3  Doraf.  fc  East,  453»  d  4  Mtuls  k,  Sel.  467. 

^  Co«p-  ^12.  •  Com.  Rep.  348.     . 
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"  cause  ;  and  so  iotie9  quoiies  as  the  case  shall  require.  And  if  any 
**  defendant  or  tenant,  in  any  action  depending  in  any  of  the  said 
*^  courts,  shall  be  minded  to  bring  to  trial  any  issue  joined  against 
*^  him,  when  by  the  course  in  any  of  the  said  courts  he  may  lawfully 
^*  do  the  same  by  proviso^  such  defendant  or  tenant  shall  or  may,  of 
*^  the  issuable  term  next  preceding  such  intended  trial,  to  be  had  at 
'^  the  next  assizes,  sue  out  a  new  venire  fadaa  to  the  sheriflT,  in  form 
<c  aforesaid,  by  proviso  ;  and  prossecute  the  same  by  writ  of  hahea9 
**  corpora  or  distringas,  with  a  nisi  prtti^,  as  though  there  had  not 
<^  been  any  former  venire  facias  sued  out  or  returned  in  that  cause  ; 
^^  and  so  ioties  quoties  as  the  matter  shall  requireV*  This  statute 
however  does  not  extend  to  criminal  cases\ 

The  venire  and  distringas^  or  habeas  corpora^  are  directed, 
according  to  the  award  of  these  writs^,  to  the  sheriff  o{  the  county  in 
which  the  action  is  laid,  or  of  an  adjoining  county :  but  uhere  the 
sheriff  is  a  party,  or  interested  in  the  cause,  ihey  are  directed  to  the 
coroner*^ ;  or  if  there  are  two  sherifl^,  and  one  of  them  is  intr rested,  to 
the  other  :  and  if  the  coroner,  as  well  as  the  sheriff,  is  interested,  the 
venire  and  distringas  a)re  directed  to  elisors'^.  In  a  county  palatine^ 
a  mittimus  is  awarded  to  the  justices  there,  commandiug  them  to 
issue  the  jury  process,  and  when  the  cause  is  tried,  to  send  the  record 
back  again  to  the  court  above*. 

In  point  of  form,  the  venire  and  distringas^  or  habeas  corpora, 
are  general  or  special.  Where  only  one  issue  is  to  be  tried,  or  there 
are  several  issues  of  the  same  nature,  the  venire  and  distringas  or 
habeiM  corpora  are  general,  to  make  a  jury  of  the  country  between 
the  parties,  of  the  plea  or  action,  whatever  it  may  be :  But  where 
there  are  several  issues,  in  fact  and  in  law,  or  several  defendants,  and 
some  of  them  plead  and  others  let  judgment  go  by  default,  the  writs 
are  special,  as  well  to  try  the  issues  in  fact,  as  to  assess  the  damages 
upon  the  issues  in  law,  or  agunst  the  defendants  who  let  judgment  go 
by  default^     If  the  defendant  carry  down  the  cause  by  proviso,  the 


•  2  SauDd.  336.  ».  *  Ante,  757,  8. 

^JUx  V,  ^ankkn,  H.  5  (Seo.  II.  K.  JB.  •  Append.  Chap.  XXXIV.  1 9, 10,  11,  IS. 
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IbllowiDg  clause  is  inserted  in  the  distringas,  or  habeas  corpora  : 
Provided  always,  that  if  two  writs  shall  come  to  the  sheriff,  he 
shall  only  execute  and  return  one  ofthem\ 

The  venire  facuMS  is  tested  on  the  first  day  of  the  term,  in  or 
after  which  the  cause  is  to  be  tried  ;  and  is  made  returnable  on  some 
daj  before  the  trial,  being  a  general  retam  day  or  day  certain,  ac- 
cording to  the  preyious  proceedings^ :    If  in  a  country  cause,  the 
ventre  by  original  is  made  returnable  on  the  last  general  return  day, 
or  if  by  biU,  on  the  last  day  of  the  term  before  the  assizes  :    And  the 
distringas  or  hcd}eas  corpora  is  tested  on  the  quarto  die  post  of  the 
recum  by  original,  or  by  bUl  on  the  return  of  the  venire  ;  and  made 
returnable  on  the  first  general  return  day  or  day  certain,  in  term 
tkne,  after  the  trial.     It  is  not  necessary  by  original,  that  there 
should  be  fifteen  days  between  the  teste  apd  return  of  the  jury  pro- 
eess^.    The  venire  facias  and  distringas,  or  habeas  corpora,  are 
Med  out  togeih«r ;  and  after  being  sealed,  (for  they  do  not  require 
signing  in  the  King*s  Bench**,)  are  taken  to  the  sheriff's  office  to  be 
retumed.     In  causes  which  stand  over  firom  one  sitting  to  another, 
the  writ  of  distringas  or  habeas  corpora  should  be  regularly  altered 
and  resettled,  preriotis  to  the  sitting  to  which  they  stand  over ;  or  in 
default  thereof,  the  causes  cannot  be  tried*. 

The  jury  returned  by  the  sheriff,  on  the  venire  facias,  is  common 
or  special.  A  common  jury  is  nominated,  summoned  and  returned 
by  the  sherifi^,  pursuant  to  the  baUoiing  act,  (3  Geo.  II.  c.  25.)  §  8. 
by  which  it  is  enacted,  that  ^*  every  sheriff  or  other  officer,  to  whom 
*'  the  return  of  the  venire  facias  juratores.  or  other  process  for  the 
''  the  trial  of  causes,  before  justices  of  assize  or  nisi  prius,  in  any 
^'  county  in  England,  doth  or  shall  belong,  shall,  upon  his  return  of 
^^  every  such  writ  of  venire  facias,  (unless  in  causes  intended  to  be 
**  tried  at  bar,  or  in  cases  where  a  special  jury  shall  be  struck  by 
"  order  or  rule  of  court,}  annex  a  panel   to  the   said  writ,   con- 


^SliLP.  R.612.  617.  Lil.EDt676.ftDd  <In  the  Common  Pleas,   the  v^mre   is 

««  Appeod.  Chap.  XXXIIL  §  7.  sigDed  by  the  prothonoUrhss,  and  the  habeas 

^  On  tfaa  travene  of  ao  hiquisltion  out  of  corpora  by  the  clerk  of  the  juries.  Imp.  C.  P. 

C^oeory,  the  vemire  is  returnable  on  a  ge-  404. 

■ersl  RIarD  daj.  1  Wils.  77,  •  R.  E.  33  Geo.  III.  K.  B. 
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I 
<<  tainiog  the  christian  and  surnames,  additions  and  places  of 
**  abode,  of  a  competent  number  of  jurors,  named  in  the  lists 
'<  mentioned  in  the  act,  as  qualified  to  serve  on  juries,  (the  names^ 
^<  of  the  same  persons  to  be  inserted  in  the  panel,  annexed  to  every 
**  venire  facias^)  for  the  trial  of  all  issues  at  the  same  assizes,  in 
**  each  respective  county ;  which  number  of  jurors  shall  not  be  les» 
*^  than  forty  eight  in  any  county,  nor  more  than  seventy  two,  without 
<<  direction  of  the  judges  appointed  to  go  the  circuit,  and  sit  as  judges 
**  of  assize  or  nisi  prius  in  such  county,  or  one  of  them ;  who  are 
<'  tliereby  respectively  empowered  and  required,  if  he  or  they  see 
<'  cause,  by  order  under  his  or  their  respective  hand  or  hands,  to 
'<  direct  a  greater  or  lesser  number,  and  then  such  number  as  shall 
<^  be  so  directed  shall  be  the  number  to  serve  on  such  jury :  and  that 
'^  the  writs  of  habeas  corpora  juratorum  or  diMtringaSj  subsequent 
'^  to  such  writ  of  venire  facias  juratpres^  need  not  have  inserted  io 
'^  the  bodies  of  such  respective  writs,  the  names  of  all  the  persons 
*'  contained  in  such  panel ;  but  it  sAall  be  sufficient  to  insert  in  the 
<'  mandatory  part  of  such  writs  respectively,  the  bodies  of  the 
'<  several  persons  named  in  the  panel  to  this  nnit  annexed^  or 
*^  words  of  the  like  import,  and  to  annex  to  suoh  writs  respectively, 
'*  panels,  containing  the  same  names  as  were  returned  in  the  panel 
'^  to  such  venire  facias^  with  their  additions  and  places  of  abode, 
^'  that  the  parties  concerned  in  any  such  trials  may  have  timely 
'*  notice  of  the  jurors  who  are  to  serve  at  the  next  assizes,  in  order  to 
<<  make  their  challenges  to  them,  if  there  be  cause :  and  that  for 
'^  roakiag  the  returns  and  panels  aforesaid,  and  annexing  the  same  to 
<<  the  respective  writs,  no  other  fee  or  fees  shall  be  taken,  than  what 
<^  were  then  allowed  by  law  to  be  taken  for  the  return  of  the  like 
<^  writs,  and  panels  annexed  to  the  same ;  and  that  the  persons 
'^  named  in  such  panels  shall  be  summoned  to  serve  on  juries,  at  the 
'^  then  next  assizes  or  sessions  of  nisi  priuSf  for  the  respective 
'^  counties  to  be  named  in  such  writs,  and  no  other*.'* 

And,  by  §  11.  ^'  the  name  of  each  and  every  person  who  shall  be 
<<  summoned  and  impanelled  as  aforesaid,  with  his  addition  and  the 
'<  place  of  his  abode,  shall  be  written  in  several  and  distinct  pieces  of 
<^  parchment  or  paper^  being  all  as  near  as  may  be  of  equal  size  and 


;  See  R.  £.  1651.  K.  B* 
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^  bigness,  and  shall  be  deliTered  unto  the  marshal  of  such  judge  of 
^  assise  or  miii  prius,  &c.  who  is  to  try  the  cause  in  the  said  county, 
^  by  the  under-sheriff  of  the  said  county,  or  some  agent  of  his ;  and 
*'  shall,  by  direction  and  care  of  such  marshal,  be  rolled  up,  all  as 
"  near  as  may  be  in  the  same  manner,  and  put  together  in  a  box  or 
^'  glass  to  be  provided  for  that  purpose.'* 

Upon  the  execution  of  a  writ  of  inquiry,  the  plaintiff,  we  may 
recollect,  sometimes  moves  the  court  for  a  rule  to  have  a  good 
jury*,  which  is  a  better  sort  of  commofi  jury** :  And  belbre  the  in« 
troductioa  of  special  juries,  this  rule  appears  to  have  been  fro* 
qoently  granted,  for  the  trial  of  causes  at  nm  pritu^. 

A  special  jury  is  nominated,  in  the  presence  of  the  attomies  on 
both  sides,  by  the  master  in  the  King's  Bench,  or  protbonotaries  in 
the  Common  Pleas,  who  make  out  a  list  of  forty  eight  jurors,  from 
the  freeholder's  book,  or  book  kept  by  the  sheriff,  of  persons  qualified 
to  serve  on  juries ;  out  of  whom  each  party  is  at  liberty  to  strike 
twelve,  and  the  remaining  twenty  four  are  summoned  and  rotumed 
by  the  sheriff.  Special  juries  appear  to  have  been  first  introduced 
io  the  King's  Bench,  upon  trials  at  bar,  in  causes  of  great  conse- 
quence ;  wherein  the  court  would  anciently  make  a  rnle,  upon  motion 
sod  affidavit,  for  the  master  to  name  forty  eight  freeholders,  and  that 
each  party  should  strike  out  twelve,  by  one  at  a  time,  (the  plaintiff 
or  bis  attorney  beginning  first,)  and  that  the  remaining  twenty  four 
should  be  the  jury  to  be  returned  for  the  trial  of  the  cause^*.  A 
rule  having  been  made  accordingly,  the  plain tifi^s  attorney  attended 
the  msster,  but  the  defendant's  attorney  would  not  attend,  and 
thereupon  the  master  nominated  forty  eight,  in  the  presence  of  the 
pUintiflTs  attorney  only :  Upon  a  motion  to  set  aside  this  nomination, 
the  court  thought  fit  to  order  a  new  jury  to  be  struck ;  but  made  it  a 
standing  rule  for  the  future,  that  when  the  master  is  to  strike  a  jury, 
he  shall  give  notice  to  the  attomies  on  both  sides  to  be  present,  and  if 
one  come  and  the  other  do  not,  he  that  appears  ahall,^  according  to 
the  ancient  course,  strike  out  twelve,  and  the  master  shall  strike  out 
the  other  twelve  for  him  that  is  absentN    If,  by  rule  of  court,  the 


•  Anu,  594.  *  8  Lil.  P,  R.  123. 

^5  I>mif.  it  Esst,  MO.  •  Jd.  127.  1  Salk.  405.  !•  T.  8  W.  in. 
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master  is  ordered  to  strike  a  Jary,  io  case  it  be  not  expressed  in  the 
rule  that  he  shall  strike  forty  eight,  and  each  of  the  parties  shall  strike 
out  tweWe,  the  master  is  to  strike  twenty  four,  and  the  parties  have 
no  liberty  to  strike  out  any^. 

Analogous  to  the  practice  upon  trials  at  bar,  it  "was  sometimes 
usual,  in  other  cases,.where  it  was  conceived  an  indifferent  jury  would 
not  be  returned,  for  the  court  on  motion  to  order  the  sheriflf  to 
attend  the  master,  with  the  freeholder's  book,  and  the  master,  in  the 
presence  of  the  attornies  on  both  sides,  to  strike  a  jury**.  But  pro- 
bable matter  must  have  been  shewn  to  the  court,  to  induce  them  (o 
grant  this  rule^:  and  it  being  doubted,  whether  it  could  be  had 
without  consent"^,  it  was  declared  and  enacted  by  the  statute  3  Geo.  II. 
c.  25.  §  15.  that  ^<  it  shall  and  may  be  lawful  to  and  for  his  majesty's 
'^  courts  of  King's  Bench,  &c.  on  the  motion  of  any  plaintiff  or 
^^  plaintifis,  defendant  or  defendants,  in  any  action  .cause  or  suit 
'^  whatsoever,  depending  or  to  be  brought  and  carried  on  in  the 
^^  said  courts  of  King's  Bench,  &c.  and  the  said  courts  are  thereby 
**  authorized  and  required,  upon  motion  as  aforesaid,  to  order  and 
''  appoint  a  jury  to  be  struck,  before  the  proper  officer  of  each 
'^  respective  court,  for  the  trial  of  any '  issue  joined  in  any  of  the 
**  said  cases,  and  triable  by  a  jury  of  twelve  men,  in  such  manner 
<<  as  special  juries  have  been  and  are  usually  struck  in  such  courts 
'^  respectively,  upon  trials  at  bar  had  in  the  said  courts ;  which  said 
*^  jury,  so  struck  as  aforesaid,  shall  be  the  jury  returned  for  the  trial 
'*  of  the  said  issue." 

Upon  this  statute  it  was  holden,  that  the  fees  for  $triking  a 
special  jury  should  be  paid  by  the  party  applying  for  it ;  but  that 
the  other  expences  of  the  trial  should  abide  the  event  of  the  suit*. 
This  being  found  inconvenient,  gave  rise  to  the  statute  24  Geo.  IL 
c.  18.  §  1.  by  which  it  is  enacted,  that  '*  the  party  who  shall  apply  for 
'<  a  special  jury,  shall  not  only  bear  and  pay  the  fees  for  striking  such 
'^  jury,  but  shall  also  pay  and  discharge  all  the  expenses  occasioned 
*^  by  the  trial  of  the  cause  by  such  special  jury ;  and  shall  not  have 
/^  any  further  or  other  allowance  for  the  same,  upon  taxation  of  costs. 


»  ]  Salk.  405.  *  Id.  122. 

.  *  2  Lil.  P.  R,  123.  •  Say.  Costs,  181.  2  Str.  1080.  Cta,  Vr. 
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tf  (bao  audi  party  nfould  hare  been  entitled  onto,  in  case  the  cause 
^  had  been  tried  by  a  common  jury,  unless  the  judge  before  whom 
^  the  cause  is  tried,  shall,  immediatehf  after  the  trials  certify  in  open 
^*  court,  under  his  hand,  upon  the  back  of  the  record,  that  the  same 
^*  was  a  cause  proper  to  be  tried  by  a  special  jury.'^  And,  by  the 
sane  statute,  §  2.  **  no  person  who  shall  serre  upon  a  special  jury, 
^'  shall  be  allowed  or  take,  for  serving  on  any  such  jury,  more  than 
'*  the  judge  who  tries  the  cause  shall  think  just  and  reasonable,  not 
'*  exceeding  one  pound  one  sbiiling,  except  in  causes  where  a  view 
^  hath  been  directed/'  In  crimioal  cases,  the  judge  cannot  certify  for 
tbe  costs  of  a  special  jury* :  And  a  certificate  for  a  special  jury 
cannot  be  granted  on  the  above  statute,  the  day  after  tbe  trials 

Since  the  making  of  this  statute,  the  motion  for  a  special  jury  has 
become  a  motion  of  course,  requiring  only  the  signature  of  a  counsel 
or  seijeant ;  upon  which  a  rule  is  drawn  up  by  the  clerk  of  the  rules 
in  the  KJng^s  Bench%  or  secondaries  in  the  Common  Pleas,  and  an 
iqppointment  obtained  thereon  from  the  master  in  the  former,  or  pro- 
thottoUries  in  the  latter  court,  to  nominate  tbe  forty  eight.  The  rule 
for  a  special  jury  must  be  served  a  reasonable  time  before  the  day  of 
trial :  and  therefore,  where  a  cause  stood  for  trial  at  a  sitting  in  term, 
tod  after  the  rising  of  the  court  the  day  before  the  trial,  tbe  defendant 
served  the  plaintiff  with  a  rule  for  a  special  jury,  and  the  cause  was  not- 
withstanding tried  by  a  commoq  jury,  tbe  court  of  King^s  Bench  held 
the  proce^ngsto  be  regular^.  A  copy  of  this  rule  and  appointment  is 
served  upon  the  opporite  attorney,  and  also  on  the  under-sheriff,  who 
attends  the  master  or  prothonotaries,  at  the  time  appointed,  with  the 
firediolder^abook ;  and  the  nomination  being  made,  lists  of  the  persons 
nominated  are  made  out  for  each  party,  by  the  master's  or  pro- 
thonotaries* clerk.  Another  appointment  is  then  obtained  from  tbe 
master  or  prothonotaries,  to  reduce  the  jury,  and  served  on  the  op- 
ponte  attorney ;  upon  which  the  attornies  on  both  sides  should  attend. 


*  1  Esp.  Kep.  229.  tod  see  1  Barn.  Jc  S.  C.  and  see  R.  T.  SO  Geo.  HI.  R.  H.  44 

Aid.  663.  Geo.  III.  K.  B.  10  East.  1.  2  Caropb.  Jnirod, 

^SCampb.  316.  xii.  by  which  the  rule  for  a  jpecial  jury 

^  Append.  Chap.  XXXIIL  i  10  ;  and  for  should  be  drawn  up  and  served  in  London  and 

ibe  rule  for  a  special  jury  in  the  Exchequer,  Mhldiettx,  on  or  before  the  day  preceding  the 

wKid.\  11.  adjoumment  day  after  aach  term. 
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and  the  master  or  prothonotaries  will  strike  out  twelve  names  for  eadi 
of  them,  begiDobg  with  the  plaintiff  first,  or  if  either  of  the  at- 
tornies  do  not  attend,  he  will  strike  out  twelve  names  for  him  that  is 
absent\  Tbe  usual  practice,  in  striking  special  juries,  is  for  the 
sheriff  to  take  the  freeholder's  book,  and  select  those  persons  against 
whose  names  the  addition  of  Enquire  is  placed :  But  where  the 
plaintiff  moved  to  set  aside  the  special  jury  panel,  on  the  ground  that 
some  of  the  persons  named  therein  were  retail  tradesmen,  and  there- 
fore not  entitled  to  the  addition  of  Esquire ,  the  court  of  King's 
Bench  held,  that  as  tbe  affidavit  did  not  negative  the  qualification  of 
the  jurors  excepted  to,  they  could  not  interfere^. 

Tbe  plaintiff,  it  seems,  ought  in  all  cases  to  sue  out  the  jury  process 
in  tbe  King's  Bench,  even  though  the  special  jury  be  moved  for  by 
the  defendant^;  and  in  London,  he  chuses  his  own  officer  to  summon 
them.  But,  in  the  Common  Pleas,  it  is  said  to  be  usual  for  the  de« 
fendant,  if  he  move  for  a  special  jury,  to  sue  out  the  jury  process': 
And  the  sheriff  will  not  be  allowed  extra  expenses  of  summoning 
special  jurors,  on  account  of  their  residing  at  a  distance  from  eadi 
other ;  and  therefore  the  court  will  make  a  rule  absolute,  for  the 
sheriff  to  refund  money  received  on  this  account,  although  he  has 
actually  expended  all  the  money*.  Tbe  practice,  as  to  striking 
special  juries,  is  nearly  tbe  same  in  crinUnaJ,  as  in  civil  cases  : 
And  in  striking  a  special  jury  for  the  trial  of  an  information  filed  by 
the  attorney  general  ex  offidoy  the  master  of  the  crown  office  is  not 
bound  to  take  tbe  jurors  as  they  occur  upon  the  sheriff's  books,  but 
is  to  make  a  selection ;  and  where  he  had  made  such  selection  im- 
partially, tbe  court  refused  to  cancel  the  list  of  persons  so  selected'. 

The  facility  of  obtaining  a  rule  for  a  special  jury  in  civil  cases  is 
attended  with  this  inconvenience,  that  when  the  cause  is  to  be  tried  at 
a  sitting  in  term,  the  defendant,  by  obtuning  it,  may  put  off  the  trial 
till  the  sittings  after  term,  it  not  being  usual  to  try  special  jury  causes  in 
term  time ;  by  which  means,  the  plaintiff  is  delayed  from  getting  judg- 
ment till  tbe  next  term,  which  may  be  at  tbe  distance  of  some  months. 


•ILT.8W.  III.  K.B.  seelmp.  C.P.5Ea.396,7. 

^  1  Chit.  Rep.  85.  •  1  Chit.  Rep.  175. 

•  Imp.  K.  B.  393.  '  1  Bara.  &  Aid.  193.  and  fee  1  Chit 
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To  obTiate  this  inoonTenieDce,  it  is  usual,  io  tbe  King's  Bench,  where 
a  rule  for  a  special  jury  has  been  obtained  for  the  mere  purpose  of 
dday*,  to  move  the  court,  on  an  affidavit  of  the  circumstances,  for  a 
nde  to  shew  cause  why  the  rule  for  a  special  jury  should  not  be  dis- 
charged;   which  the  court  will  make  absolute,  on  an  affidavit  of 
serYioe,  uoless  good  cause  be  shewn  to  tbe  contrary.    But  the  court 
will  not  discharge  the  rule  for  a  special  jury,  when  there  is  sufficient 
reason  to  believe,  that  it  is  material  for  tbe  defendant  to  have  his 
cause  tried  by  such  a  jury^ :     And  where  an  ejectment  by  origincd 
was  appointed  for  trial  at  the  last  sittings  in  term,  and  the  defendant 
obtained  a  rule  for  a  special  jury,  the  court  refused  to  discharge  the 
rale,  on  the  ground  of  its  having  been  applied  for  too  late ;  becanse 
the  plaintiff  could  not  have  obtained  judgment  as  of  the  term,  sup- 
posing he  had  succeededS    If  a  defendant  however,    who  has  ob- 
tained and  served  a  rule  for  a  special  jury,  take  no  further  steps  upon 
it,  the  plaintiff  will  be  entitled  to  have  tbe  cause  tried  in  its  regular 
order,  as  a  common  jury  cause ;  and  the  court  will  not  afterwards 
relieve  the  defendant,  except  under  very  special  circumstances^.     So, 
in  the  Common  Pleas,  if  it  appear  by  affidavit  that  the  rule  for  a 
special  jury  has  been  obtained  for  the  mere  purpose  of  delay,  the 
court  win  discharge  it*.    But  motions  to  regulate  the  trial  must  be 
made,  not  to  the  court,  but  to  the  judge  at  nui  priutf:   And  when 
delay  is  suggested  as  the  motive  for  the  applioation  for  a  special  jury, 
and  this  is  not  satisfactorily  denied  on  the  part  of  the  person  cipplying, 
tbe  judge  will  try  the  cause  in  term  time,  unless  such  terms  are  sub- 
mitted to  as  obviate  tlie  objeotion ;  and  giting  judgment  of  the  term 
is  not  in  all  cases  satisfactory. 


Itl  actions  of  wante^  trespass  qwire  clausum  /regit,  and  other 
actions,  where  it  appears  to  the  court  to  be  proper  and  necessary  that 
the  jurors,  whether  common  or  special,  who  are  to  try  the  issues, 
should,  for  the  better  understanding  of  the  evidence,  have  a  view  of 
the  messuages,  lands  or  place  in  question,  the  court  is  authorized  by 
the  statute  4  Ann.  c.  16.  §  8.  *^  to  order  special  writs  of  distringOM 


m  1  Chit  Rep.  489, 90.  Rep.  5S4. 

*  Id,  176.  236.  490.  m  noHt.  ^  4  Taunt  470. 

•  /-i  236.  f  7  Taant  390.  1  QnU  Rep.  489.  fuj. 
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"  or  habeas  corpora  to  issue,  by  which  the  sheriff,  or  other  officer 
'^  to  whom  they  are  directed,  shall  be  commaDded  to  have  tix  out  of 
<<  the  first  twelve  of  the  jurors  bamed  in  such  writs,  or  some  greater 
<^  number  of  them  at  the  place  in  question,  some  convenient  time 
'^  before  the  trial,  who  then  and  there  shall  have  the  matters  ia 
<<  question  shewn  to  them,  by  two  persons  in  the  said  writs  named, 
'^  to  be  appointed  by  the  court*;  and  the  said  sheriff  or  other  officer, 
<<  who  is  to  execute  the  said  writs,  shall,  by  a  special  return  upon 
<<  the  same,  certify  that  the  view  hath  been  bad,  according  to  the 
<<  command  of  the  said  writ."  And,  by  the  3  Geo.  II.  c.  35.  §  14. 
*^  where  a  view  shall  be  allowed  in  any  cause,  in  such  casd  six  of  the 
<<  jurors  named  in  such  panel,  or  more,  who  shall  be  mutually 
'<  consented  to  by  the  parties  or  their  agents  on  both  sides,  or  if  they 
<<  cannot  agree,  shall  be  named  by  the  proper  officer  of  the  respective 
<<  courts  of  King's  Bench,  &c.  for  the  causes  in  their  respective 
**  courts,  or  if  need  be,  by  a  judge  of  the  respective  courts  where  the 
«  cause  is  depending,  or  by  the  judge  or  judges  before  whom  the 
<<  cause  shall  be  brought  on  to  trial  respectively,  shall  have  the  view,' 
<^  and  shall  be  first  sworn  upon  the  jury  to  try  the  cause." 

Before  the  statute  4  Ann.  c.  16.  there  could  have  been  no  view, 
till  after  the  cause  bad  been  brought  on  to  trial ;  when,  if  the  court 
saw  the  question  involved  in  any  obscurity,  which  might  be  cleared 
up  by  a  view,  the  cause  was  put  off,  that  the  jurors  might  have  a 
view  before  it  came  on  again*".  Upon  this  statute,  it  had  become  the 
practice  to  grant  a  view  of  course,  upon  the  motion  of  either  party  • 
And  a  notion  having  prevailed,  that  six  of  the  first  twelve  upon  the 
panel  must  attend  upon  the  view,  and  appear  at  the  trial,  and  that 
if  they  did  not,  the  cause  must  be  put  off,  the  judges  thought  it  their 
duty  to  interfere,  and  to  take  care,  that  their  ordering  a  view  should 
not  obstruct  the  course  of  justice,  and  prevent  the  cause  from  being 
tried  :  for  they  were  all  clearly  of  opinion,  that  the  act  of  parliament 
meant  that  a  view  should  not  be  granted,  unless  the  court  were 
satisfied  that  it  was  proper  and  necessary ;  and  they  thought  it  better 
that  a  cause  should  be  tried  upon  a  view  had  by  any  six,  or  by  fewer 
than  six,  or  even  without  any  view  at  all,  than  that  the  trial  should 
be  delayed  for  a  great  length  of  time.    Accordingly  they  resolved> 


^Append.  Chap.  XXXIII.  $  14, 15.  ^  1  Bar.  353.  ItSalk.  6€5.  H  But,  lU, 
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Bot  (o  order  a  view  any  more,  witboat  a  full  examination  into  the 
propriety  and  necessity  of  it,  unless  the  party  applying^  would  come 
into  sQch  terms  as  might  prevent  an  unfair  use  being  made  of  it\ 
Agreeably  to  this  resolution,  they  required  a  consent,  which  has  ever 
since  been  made  a  part  of  the  rule,  that  in  no  case  no  view  be  bad, 
or  if  a  view  be  had  by  any  of  the  jurors,  though  not  six  of  the  irst 
twelve,  or  of  those  mutually  consented  to  by  the  parties  or  their 
agents,  yet  the  trial  shall  proceed,  and  no  objection  be  made  on  either 
side  on  account  thereof,  or  for  want  of  a  proper  return  to  the  writ*^. 

In  actions  of  wtute^  and  trespass  quare  clauimn  JregU,  the 
necessity  for  a  view  in  general  appears  on  the  face  of  the  pleadings ; 
and  in  other  cases,  the  motion  for  it  has  become  a  motion  of  course  in 
the  Kiog^s  Bench,  requiring  only  couoscrs  signature ;  upon  which  a 
rule  of  court*^  is  drawn  up  in  term  time,  or  a  judge's  order  in  va- 
cation :  But  in  the  Common  Pleas,  it  is  said  that  a  rule  for  a  view  is 
nev«r  granted  without  an  affidavit  in  any  case,  except  in  an  action  of 
womU^  ;  and  therefore,  in  other  cases,  an  application  must  be  made 
for  the  rale,  to  the  court  in  term  time,  on  an  affidavit  of  the  circum- 
stances' ;  and  in  vacation^  a  judge's  order  for  it  cannot  be  obtained, 
withottt  the  consent  of  the  opposite  attorney^  In  the  Exchequer, 
the  conrt  will  not  grant  a  view  of  the  premises,  where  the  question 
may  be  tried  by  the  production  of  a  model*. 

The  rule  for  a  view  is  made  out  by  the  clerk  of  the  rules  in  the 
King's  Bench,  or  secondaries  in  the  Common  Pleas ;  and  it  is  always 
made  a  part  of  the  rule  or  order,  that  the  expenses  of  taking  the  view 
shall  be  eqaally  borne  by  both  parties,  and  that  no  evidence  shall  be 
given  on  either  side,  at  the  time  of  taking  thereof*.  But  it  has  been 
bolden,  that  on  a  view,  the  showers  may  shew  marks,  boundaries,  &c. 
to  enlighten  the  viewers ;  and  may  say  to  them,  ^^  these  are  the  places 
to  which  we  shall  adapt  our  evidence  on  the  trial'."  Before  the  rule 
or  order  is  drawn  up,  an  application  should  be  made  to  the  opposite 


*  1  Bur.  953.  tnd  for  the  form  of  the  rule  in  the  Ez« 
^  Id,  a57.  and  Me  Append.  Chtp.  XXXITI.  chequer,  lee  id  (  1 9. 

I  1«,  13.  t  Imp.  C.  P.  399. 

•  ^VPtnd.  ChapbJEXXIII.  §  1S»  13.  91.  t  i  Price,  130.         '•   ' 

*  Bmnet,  4«r.  h  Appead.  Cbep.  XXXlIt  i  W,  13.  17. 

•  Append.  Chap.  XXXIII.   $   16.    For  19.  iu 

flbe  fcm  «r  the  rate  in  C.  P.  lee  Mt  i  17.  <  Barnes,  458. 
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tttConiey,  for  the  name  of  his  shewer ;  and  the  names  of  both  shewera 
must  be  inserted  in  the  rule  or  order,  and  also  in  the  writ  of  di$iringa9^y 
^r  habeas  corpon^^  &e.  with  the  time  and  place  of  meeting  Ibr 
proceeding  on  the  view.  If  the  opposite  attorney  will  not  name  a 
shewer,  an  appointment  for  that  purpose  should  be  obtained  on  the 
Tule,  from  the  master  or  prothonotaries ;  who,  in  case  of  non-at- 
tendance, will  name  one  ex  part^.  The  rule  or  order  being  drawn 
up,  a  copy  of  it  must  be  serted  on  the  opposite  attorney,  and  the 
original  left  with  the  sheriff,  together  with  the  names  of  ^the  jurors,  if 
specialj  and  he  will  summon  them ;  if  commonj  he  will  summon  such 
•as  he  thmks  proper. 


The  next  circumstance  to  be  attended  to  is  the  emdence;  for 
unless  the  parties  are  prepared  to  prove  their  allegations,  it  is  needless 
-for  them  to  go  to  trial:  And  herein,  there  are  two  things  to  be 
principally  considered  ita  every  action,  first,  what  is  to  be  proved ; 
and  secondly,  the  manner  of  proving  it.  The  evidence  in  all  cases 
is  governed  by  the  pleadings ;  it  being  necessary  to  prove  every  thing 
that  is  put  in  issue,  and  no  more.  On  the  general  issqe,  the  plaintifT 
must  prove  the  whole  of  his  case ;  but  on  a  special  issue,  it  is  only 
necessary  to  prove  the  particular  point  referred  to  the  jury;  for 
whatever  is  not  expressly  denied,  is  admitted  by  the  pleadings.  The 
manner  of  proof  depends  on  the  nature  of  the  evidence,  which  is 
written  or  unwritten' :  the  former  is  of  a  public  or  prit>aie  nature, 
and  is  either  found  in  the  custody  of  the  parties,  or  of  third  persons ; 
the  latter  arises  from  the  testimony  of  witnesses.  In  general,  the 
parties  must  come  prepared  with  tlie  best  existing  evidence  the 
nature  of  the  case  admits  of;  and  tlie  witnesses  must  be  such  as  are 
not  interested  in  the  event  of  the  suit*.  But  when  an  objection  is 
made  to  a  witness,  that  admits  of  any  doubt,  the  courts,  of  late  years, 
have  endeavoured  as  far  as  possible,  consistently  with  the  old  cases, 
io  let  the  objection  go  to  his  credit^  rather  than  his  competency^. 


>  Append,  Chap.  XXXIIL  §  14,  15.  20.  <  SAme  etNS ;   1  DoraC  &  EmI,  SOO. 

*  /ot.  §  18.  and  see  the  sUtate  46  Geo.  III.  c  37.  for 
«  lop.  C.  P,  398,  9.  decUruig  the  lav  mih  tesptei  to  witowtes 
4  Gilb.  Evid.  5.  Bo).  Nu  PH,  2%U  lefiising  to  answer.     And  ftw  Um  taw  «f 

•  Cas.  temp.  Hardw.  358.  4  Bur.  225U  3  evidenca  in  general,  and  what  evidMee  ta 
iktroC  4t  Bast,  27.  reqnved  in  particular  caMib  sad  tlw  oflA- 
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The  mode  of  procuring  the  attendance  of  witnesses  is  by  subpcena 
ikI  teMtiJlcandum ;  which  is  a  judicial  writ,  issued  on  a  proper 
prmcipe^,  commanding  them  to  appear  at  the  trial,  to  testify  what 
they  know  in  the  cause,  on  the  part  of  the  plaintiff  or  defendant,  as 
the  case  is,  under  the  penalty  of  one  hundred  pounds  each**.  Four 
witnesses  only  can  be  put  in  one  writ  of  Mubpcena^ ;  and  therefore  it 
is  frequently  necessary  to  have  several  writs,  which  are  signed  and 
sealed.  And  if  a  cause  appointed  for  one  sitting  be  made  a  remanet^ 
the  Mubpcsna  must  be  re-sealed  and  re-served'':  it  having  been 
determined^  that  where  a  notice  of  writing  is  given  in  such  case  for 
the  last  sitting,  instead  of  a  MubpcenUf  the  court  will  not  grant  aa 
attacbm^it  thereon  against  the  witness  for  non-attendance*.  The 
Bame  of  a  witness,  though  not  in  the  original  subpcena^  may  it  seems 
be  inserted  therein  at  any  time,  if  he  have  been  regularly  served  with 
a  copy^ 

If  a  witness  have  in  his  possession  any  deeds  or  writings,  which  it 
is  deemed  necessary  to  produce  at  the  trial,  there  should  be  a  special 
clause  inserted  in  the  iubpoBnUy  called  a  duce$  tecum,  commanding 
the  witness  to  bring  them  with  him^ ;  or  if  deeds,  &c.  are  in  pos- 
session of  the  opposite  party,  his  attorney  or  agent,  a  notice  should 
be  given  to  produce  them^.  The  writ  of  tubpcena  duces  tecum  is 
the  regular  and  established  process  of  the  court ;  and  though  it  was 
formerly  doubted',  yet  it  is  now  settled,  that  this  process  is  of  com- 
pulsory obligation  on  the  witness,  to  produce  the  deeds  or  writings 
required  of  him,  which  he  has  in  his  possession,  and  which  he  has  no 
lawful  or  reasonable  excuse  for  withholding ;  of  the  validity  of  which 
excuse  the  court,  and  not  the  witness,  is  to  judge^.  And  a  person  in 
possession  of  any  paper,  who  is  served  with  a  subposfia  duces  tecum, 
is  bound  to  produce  it,  whether  the'paper  belong  to  him  or  not^;  or 


peteocy  or  incompetency  of  witncuses.  Bee  "  Id,  ibid,  GUtett  ▼.  Mawman,  T.  47  Geo. 

Tmft  per  pm ;  QUhtrC*  Lav  of  Evvttnee;  III.  C  P. 

tW  Abri4fnnepts  of  yin«r  aod  Bacon^  tH.  '  1  flolt  Ni.  Pr'u  526« 

£vtdlr«cr;  Comyn's  Digest,  tit.   Testmoigne ;  f  Append.  Cbap.  XXXIII.  §  26.  and  fee 

BaUtt'tand  Eiplnatse's  Nisi  Pruts;  and  tbe  Clerk's  Manual,  31.    Tha,  Breo.  304.  Off» 

treatifesoo  erideoce,  by  Ptake  and  PkiWppt,  Brev,  385. 

*  ippeod.  Cbap.  XXX;III.  §  23.  ^  Append.  Cbap.  XXXIII.  (  22. 

^  U  §24.  *  1  Esp.  Rep.  405.  4  Esp.  Rep.  43. 

*Cowp,SA6.  *  9  East.  473. 

*  S^denkam  r.    Hand,  T.  24  deo.  HI.  *  6  Esp.  Rep.  116.  and  see  1  Cafflpb.  U. 

i,B,  1  Holt  Nu  f  n.  241 .  M  noiis. 
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though  there  be  a  regular  way  prescribed  by  law  for  obtainiog  it*. 
The  court  however,  in  all  such  cases,  will  exercise  their  discretion, 
in  deciding  what  papers  shall  be  produced,  and  under  what  qualifica- 
tions, as  respects  the  interest  of  the  witness*.  But  a  notice  is  madt 
use  of,  where  written  evidence  is  in  the  hands  of  an  adverse  party ; 
in  which  case,  though  he  is  not  perhaps,  in  strictness  of  law,  bound  to 
produce  it  against  himself,  yet  he  may  produce  it ;  and  therefore  the 
party  who  wants  it  cannot  be  permitted  to  supply  its  place  by  tht 
next  best  evidence,  nor  to  observe  upon  a  refusal  to  produce  it,  with- 
out proving  a  notice  to  the  adverse  party  or  his  attorney,  having 
first  shewn  that  it  was  in  his  possession  or  power.  And  where  A. 
bound  himself  as  surety  for  B.  to  pay  C.  the  balance  of  an  account 
between  B.  and  C.  within  a  certain  time  after  notice,  it  was  holden, 
in  an  action  by  C.  against  A.  that  parol  evidence  of  such  notice 
could  not  be  given,  without  proof  of  the  usual  notice  to  produce  it^ 

It  was  formerly  the  practice,  in  actions  of  trover  for  bills  of  ex- 
change, to  give  notice  to  produce  them  at  the  trial^ :  But  it  has  been 
lately  determined,  in  the  court  of  King's  Bench,  that  such  notice  it 
unnecessary*^.  And  where  a  notice  is  required,  it  need  not  be  givea 
to  the  defendant  himself,  even  in  penal  actions  ;  notice  to  his  attorney 
or  agent  being  deemed  sufficient*.  But  the  giving  of  notice  to  pro- 
duce deeds,  &c.  must  be  proved  at  the  trial,  before  the  party  can 
insist  on  the  production  of  them  :  It  is  not  sufficient  that  the  attorney 
lidmits  the  receipt  of  the  noticed  In  an  action  by  the  plaintiffs  A. 
and  B.  as  assignees  of  C.  against  E.  a  notice  to  produce  a  document, 
entitled  ^^  A.  and  B.  assignees  of  C.  and  D.  against  E.'*  is  insufficient ; 
although  A.  and  B.  are  in  fact  the  assignees  of  C.  and  Ds :  And  .a 
notice  served  on  the  wife  of  the  defendant's  attorney  at  his  lodgings, 
,to  produce  a  lease,  on  the  evening  before  the  trial,  is  too  short*". 
If  a  defendant  call  on  the  plaintiff  to  produce  at  the  trial  a  deed  in 
his  custody,  to  which  the  plaintiff  is  a  party,  and  under  which  he 
claims  a  beneficial  estate,  it  is  not  necessary  that  the  defendant  should 
call  the  attesting  witness,  to  prove  the  due  execution  of  the  deed, 


%  1  Holt  JNl  PH.  ft39.  #  1  E«p.  Rep.  «16. 

^  a  SUrk.  ^!.  ph.  174.  t  S  SUrk.  Ni.  PrL  17. 

«lEsp.Rep.50.  ki  Stark.  IVi.  IH  SS9.  aad  we  $S9^ 

«  4  Taunt.  168.  Per  Oibh,  Jait  Itep.  46. 
•  3  Dorof.  fc  Salt,  3Q0, 
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4rhea  prodaced*.  On  a  notice  to  produce  books  of  accounty  if  tbey 
are  not  produced,  this  circumstance  affords  no  legal  ground  for  any 
inference  respecting  their  contents  ;  but  merely  entitles  the  opposite 
party  to  proTe  their  contents  by  parol  evidence^.  Where  such  a 
notice  has  been  given,  if  the  party  giving  it  call  for  and  inspect  the 
books,  it  does  not  make  them  evidence  for  the  other  party  to  whom 
Ihey  belong^ :  And  although  notice  has  been  given  to  the  plaintiff,  to 
produce  certain  letters,  the  defendant  cannot  cross  examine  the  plain- 
tiff's n itoesses,  as  to  their  contents^. 

The  9ubp{sna  being  issued,  a  ticket  should  be  made  out  for  each 
witnessf,  and  personally  delivered  to  him',  a  reasonable  time  before 
the  day  of  trial ;  for  witnesses  ought  to  have  a  convenient  time,  to 
pat  their  own  affairs  in  such  order,  as  that  their  attendance  upon  the 
coart  may  be  of  as  little  prejudice  to  themselves  as  possible^  :  and 
notice  in  London,  at  two  in  the  afternoon,  for  the  witness  to  attend 
the  sittiDgs  at  We$imin»teT  that  evening,  has  been  held  to  be  too 
short.  Where  the  witness  lives  within  the  weekly  bills  of  mortality^ 
'  it  is  usual  to  leave  a  shilling  with  the  ^ubposna  ticket :  but  where  he 
lives  at  a  greater  distance,  he  is  not  obliged  to  attend,  unless  his  rea- 
sonable ezpenoes  are  paid  or  tendered  him,  not  only  for  going  to,  but 
abo  for  letoniiDg  from  the  trial ;  and  where  less  is  offered,  the  wit- 
is  not  obliged  to  trust  to  the  court's  ailowing  him  more  when  he 
I  to  tfie  book,  for  perhaps  the  party  may  not  call  him,  and  then 
it  may  be  diflhmit  for  him  to  get  home  again*". 

If  the  witness,  not  having  a  sufficient  excuse,  neglect  to  attend 
upon  the  sii&piefia,  he  is  liable,  in  the  King^s  Bench,  to  be  proceeded 
against  three  ways ;  first,  by  attachment,  for  a  contempt  of  the  pro- 
cess of  the  court^ ;  secondly,  by  special  action  on  the  case  for 
damages,*  at  common  law^ ;  and  thirdly,  by  action  on  the  statute  % 


•  3  TavBt.  60.  sod  tee  1  Gow,  126.  '  2  Str.  1 054. 

^  3  Campb.  369.  f  1  Str.  510. 

•/£9ia   And  flee  farther  as  to  the  Mift-  ^2  Str.  1150.  13  Eait,  16.  (a),  &'a 

paam  dben  limM,  and  Mlisr  to  produce  writ-  more  felly  stated.  1  Blac.  Rep.  36.    1  H. 

,  Peake'i  Evid.  97.  107. 191,  Blac  49. 


f.  /£  Append.  Chap.  XXXIX.  PhiiHppi'i  M  Str.  510.    S  Stn  810.  10S4.  1150. 

Evid.  7.S14.  1  Campb.  14.  Cewp.d86.  Doug,  561.  i<ii<^,49ft. 

< 9 Slaffc.M.iVi.  SI. and  160  11^149.  kDMis.56]. 

?  Append.  Cbap.XXXIlL  §  85. 
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Eliz.  c.  9.  §  12.  for  the  penalty  of  ten  pouDds,  and  also  for  the 
further  recompence  given  by  that  statute^  if  it  has  been  preTiously 
assessed  by  the  court  out  of  which  the  process  issued*.  An  attach* 
ment  lies  against  an  attorney  in  the  cause,  for  not  attending  upon  a 
aubpcma,  to  give  evidence  of  collateral  facU*» ;  and  it  may  be  svea 
had  against  a  peer  of  the  realm*.  Also,  by  the  mutiny  acf*,  *<  all 
^tnesses  duly  summoned  by  the  judge  advocate,  or  person  officiatiDg 
as  such,  who  shall  not  attend  on  courts  martial,  shall  be  liable  to  be 
attached  in  the  court  of  King's  Bench,  &c.  upon  complaint  made  to 
the  said  court,  in  like  manner  as  if  such  witness  had  refused  to  attend 
CO  a  trial,  in  any  criminal  proceeding  in  that  court."  Bui  in  order 
to  ground  this  summary  mode  of  proceeding,  it  is  necessary  to  prove 
that  the  witness  was  personally  served%  and  that  his  reasonable 
expenses  were  paid  or  tendered  him^  The  motion  for  an  attacbmeat 
against  a  person  subpcena^d  as  a  witness,  for  not  attending,  should, 
as  in  other  cases  of  contempt,  be  brought  forward  as  soon  as  possible : 
and  therefore  the  court  refused  an  attachment  in  HUary  term,  for 
non-attendance  at  the  preceding  summer  assizes,,  and  left  the  party  to 
bis  civil  remedy'* 

In  the  Common  Pleas,  it  has  not  been  usual  for  the  court  to  graot 
an  attachment  against  a  witness  for  non-attendance  upon  a  tubpcma  ; 
but  the  party  aggrieved  has  been  left  to  his  remedy  by  action^.  And 
in  a  late  case,  that  court  refused  an  attachment  against  a  witness, 
vrho  being  subpcena^d  without  particular  notice  when  the  cause 
would  come  on,  left  the  court  to  attend  to  urgent  business  ;  the  cause 
having  been  tried  in  his  absence,  and  the  plaintiff  nonsuited  for  want 


•Dong.  561. 

^3  Sir.  810.  8  Ld.  Raym.  I59S.  S.  C. 
Cowp.  845.  but  lee  d  Bar.  1687. 

«  Say.  Rep.  50.  1  Wils.  332.  S.  C.  but 
vide  ante,  217. 

*  53  Geo.  lll.c.  17.  §27. 

•2Str.  1054. 

'  Jd.  1150.  1  BUc.  Sep.  36.  8  East,  623. 
13  East,  16.  (a).  But  it  is  not  oecessarj, 
npOB  sommoning  a  witnets  before  oommis- 
sionen  of  bankrupt,  to  be  examined  toack- 
iog  the  bankrupt's  effects,  to  tender  him  the 
cipcnieiof  his  journey  befoK-haod;  though 


if  be  be  in  fact  without  the  means  of  taking 
the  journey,  it  may  be  an  excuse  for  dM 
obeying  tlie  summons.  8  Fast,  519.  The 
rule  is,  that  the  witness  muse  attend,  and  is 
entitled  to  have  his  reasonable  expenses^  to 
be  settled  by  the  commissioners.  2  Rose, 
75. 

c T.  81.  JUgety  H.  37  Geo.  IIL 

K.  B. 

.  ^  Barnes,  33.  35.  497.  Pr.  Reg«  495.     1 
H.  Biac.  49.  and  M  13  Eait^  16.  (•). 
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of  his  evidence*.  So  an  attachment  waH  refused,  where  the  witness 
was  induced  to  leave  the  court,  by  the  representatbn  of  the  adverse 
attorney^.  So  where  the  witness  resided  twenty  four  miles  from  the 
assise  town,  and  his  expenses  were  not  tendered  to  him  till  the  even- 
ing before  the  trial,  the  court  would  not  grant  an  attachment^ :  And 
to  general,  they  will  not  grant  an  attachment  against  a  witness  for 
not  appearing  to  give  evidence,  nnless  a  dear  case  of  contempt  be^ 
made  out  against  hiwi. 

When  the  witness  is  detained  in  prison,  a  habecu  corpus  ad  teiti-- 
Jleamdium^  is  necessary,  to  bring  him  np ;  for  which  au  applicatbn  is 
Bade  to  the  court  or  a  judge,  upon  an  aflBdavit'  sworn  to  by  the  party 
applying*,  stating  that  he  is  a  material  witness,  and  willing  to  attepd^ ; 
and  if  he  be  at  a  distance,  the  coart  will  expect  it  to  be  specially 
shewn  how  he  is  materials  Upon  this  application,  the  court  in  their 
discretion  will  make  a  rule,  or  the  judge*  if  he  think  proper,  will  grant 
Ha  fiat  for  the  writ,  which  is  then  sued  out,  signed  and  sealed :  And 
the  court  of  King's  Bench,  in  one  instance,  issued  a  writ  of  h(Mb€a$' 
eorpm$  ad  ie9H/ieandmmf  to  bring  up  a  prisoner  to  give  eiridencd 
before  an  election  committee  of  the  House  of  Commons,  on  affidavit 
of  service  of  a  rule  to  shew  cause  on  the  diflferent  persons  concerned, 
DO  cause  being  shewn^.  But  doubts  having  arisen,  whether  the  jus- 
tices of  his  majesty's  courts  of  record  at  Westmiuster  bad  power  to 
award  writs  of  habeas  corpui,  for  bringing  persons  detiuoed  in  cus- 
tody, under  civil  or  criminal  process,  before  courts  martial,  commis- 
stoaers  of  bankrupt,  commissioners  for  auditing  the  public  accounts, 
or  other  commissioners  acting  under  commbsion  or  warrant  from  bis 
majesty ;  it  was  enacted,  by  the  statute  43  Geo.  III.  o.  140.  that  '<  it 
"  shall  be  lawful  for  any  judge  of  his  majesty's  court  of  King's  Bench 
**  or  Common  Pleas  respectively,  or  for  any  baron  of  his  majesty's 
**  court  of  Exchequer,  of  the  degree  of  the  coif,  at  his  discretion,  to 
**  award  a  writ  or  writs  of  habeas  corpus,  for  bringing  any  prisoner 


•iTtut.  360.  k  Cowp.  679.  Ar  Oir.  H.  80  Geo.  III. 

^ M  968..  K.  B.  Rtx  w.  itfMrroy,  M.  96G«o.  III.  K.  B^ 

«  6  TaoBt.  9.  J  MATsh.  410.  S.  C  P«ke'i  Et  id.  199, 3, 

'/iiM.i|iil«,49S.  ^Siaadard  v.  AaA#o    M.    86  GeOb  UL 

«lp|mid.  Chap.  ZXSail.  §  99.  K.  B. 

»/rf.|«7.  k4EMt,5S7. 
(Fortci.S96. 
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^^  or  prisoners  detained  in  any  gaol  or  prison,  in  that  part  of  the 
^^  united  kingdom  of  Great  Britain  and  Ireland  called  England 
*<  before  any  court  martial,  or  before  any  commissioners  of  bankrupt*, 
^'  commissioners  for  auditing  the  public  accounts,  or  other  commis- 
<'  sioners,  acting  by  virtue  or  under  the  authority  of  any  commission 
^^  or  warrant  from  his  majesty,  his  heirs  or  successors,  for  trial,  or  to 
'^be  examined  touching  any  matter  depending  before  such  courts 
'^  martial  or  commissioners  respectively  ;  and  the  like  proceedings 
*'  shall  be  had  upon  such  writ  or  writs  of  habeas  corpus^  so  to  be 
*^  awarded  as  aforesaid,  as  by  law  may  now  be  had  upon  writs  of 
*^  habeas  corpusy  for  bringing  persons  detuned  in  gaol  before  magis- 
^^  trates  or  courts  of  record,  for  such  purposes  as  aforesaid.**  The 
application  for  a  habeas  corpus  imder  this  statute,  ought  to  be 
made  to  a  judge  out  of  court*^. 

And  by  the  statute  44  Geo.  III.  c.  102.  for  the  more  eflPectual  ad- 
ministration  of  justice  in  England  and  Ireland,  by  the  issuing  of 
writs  of  habeas  corpus  ad  testificandum  in  certain  cases  ;  *^  it  shall 
'^  be  lawful  for  any  judge  of  his  majesty's  courts  of  King's  Bench  or 
*^  Common  Pleas  of  England  and  Ireland  respectively,  or  any 
**  baron  of  his  majesty*s  court  of  Exchequer,  of  the  degree  of  the  coif 
*^  in  England^  or  any  baron  of  his  majesty's  court  of  Exchequer  in 
^^  Ireland,  or  any  justice  of  oyer  and  terminer  or  gaol  delivery,  being 
**  such  judge  or  baron  as  aforesaid,  at  his  discretion,  to  award  a  writ 
*'  or  writs  of  habeas  corpus,  for  bringing  any  prisoner  or  prisoners 
^^  detained  in  any  gaol  or  prison,  before  any  of  the  said  courts,  or  any 
^^  sitting  ot  nisi  pritiSy  or  before  any  other  court  of  record  in  the  said 
'^  parts  of  the  said  united  kingdom,  to  be  there  examined  as  |i  witness 


•  By  Uie  statute  5  Geo.  II.  c.  30.  $  6.  "  his  or  her  last  examination,   although 

Vankrupti  in  custody  upon  mesne  process,  <•  charged  in  execution,  shall  be  brought 

vcfe  to  be  bropgbt  before  the  eoaimissioo*  <*  before  the  commissioners,  to  be  examined 

ers,  and  the  expense  thereof  paid  out  of  **  by  them,  in  the  same  manner  as  is  nov 

the  estate;  if  in  execution,  the  commission-  *'  practised  with  respect  to  bankrupts  in 

•rs  were  to  attend  them  in  prison.    And  **  custody    on    mesne    process;    and  the 

now,  by  the  statute  49  Geo.  III.  c.  ISI.  (  <*  gaoler  or  keeper  ofthe  prison  in  which 

13.  reciting  that  great  inconveniences  had  «*  such  bankrupt  is  or  shall  be  confined, 

arisen  from  the  necessity  of  the  attendance  *'  shall  be  fully  indemnified  by  the  warrant 

ofcommissionera  of  bankrupt  in  prison,  to  '*  of  the  commissioners,  for  bringing  up 

take  the  examinations  of  bankrupts  charged  *<  such  bankrupt  for  that  purpose." 

in  execution  ;   it  is  enacted,  that  *'  erery  >  %  Maule  flt  Sel.  ^89. 
'*  bankrupt  beiog  io  custody  at  the  tine  of 
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^  or  wknessesy  and  to  testify  the  truth  before  such  courts,  or  anf 
^  graad,  polity  or  other  jury,  in  any  cause  or  causes,  matter  or  mat- 
*<  ters,  civil  or  criminal,  depending  or  to  be  inquired  into  or  deter- 
'*  mined  in  any  of  the  said  courts  :  And  that  every  justice  of  great 
"  aessioD  in  Walesj  and  in  the  county  palatine  of  Chester j  shall 
**  have  the  like  authority  within  the  limits  of  his  jurisdiction*.''  But 
a  habeat  corpus  ad  iesiijicandum  will  not  lie,  to  bring  up  a  prisoner 
of  wai^ :  And  where  the  application  for  it  appeared  to  be  a  mere  con-< 
trivance,  to  remove  a  prisoner  in  execution,  the  court  refused  to  grant 
it^  The  writ  being  sued  out,  should  be  left  with  the  sheriff,  or  other 
oflieer  in  whose  custody  the  witness  is  detained,  who  will  bring  him 
lip,  on  being  paid  his  reasonable  charges'*. 

When  a  material  witness  is  going  or  resides  abroad,  so  that  be 
cannot  attend  at  the  trial,  the  party  requiring  his  testimony  may  move 
the  court  in  term<time,  or  apply  to  a  judge  in  vacation,  for  a  rule  or 
order  to  have  him  examined  on  interrogatories  de  bene  esnecy  before 
one  of  the  judges  of  the  court,  if  he  reside  in  town,  or  if  in  the  coun- 
try or  abroad,  before  commissioners  specially  appointed,  and  approved 
of  by  the  opposite  party^  The  rule  or  order  for  this  purpose  cannot 
be  obtained  without  consent^  the  depositions  of  witnesses  upon  interro- 
gatories not  being  the  best  existing  evidence  the  nature  of  the  case 
admits  of;  for  though  cross  interrogatories  may  be  filed,  yet  the  full 
benefit  of  a  cross  examination  cannot  be  supplied  by  depositions* : 
and  therefore,  without  the  consent  of  the  defendant,  the  court  on  mo- 
tion will  not  give  the  plaintiff  leave  to  examine  an  attesting  witness  to 
a  deed  upon  interrogatories,  and  to  give  such  examination  in  evidence 
at  the  trial,  on  the  ground  that  he  is  incapable  through  illness  of  at- 
tending in  person,  and  that  he  is  not  likely  to  recover  so  as  to  be  able 
to  attend,  notwithstanding  it  also  appears  by  the  affidavit,  that  the 


•  Aad  Me  the  stotnle  55  Geo.  III.  c.  157.  •  Append.  Chap.  XXXIII.  §  30,  31,  2. 

for  the  better  examinatioo  of  fvit&esses  ia  'l  Cromp.  229.  Append.  Chap.  XXXtH. 

tbe  ewrU  of  equity  in  IrelatuL  §  33.  and  see  2  Price,  166.  172.  as  to  the 

^  0oag.  419.  sod  see  6  Domf.   &  East,  practice  ofthe  court  of  Exchequer,  in  grant- 

497.  7  Durnf.  5e  East,  745-  ing  the  defendant  a  commission  to  examine 

*3Bar.  1440.  writnesses  abroad,  in  an  information  on  tbe 

'  I  Cromp.  948>  9.  Hu,  whether  tbe  officer  navigation  act,  &c 

any  aot  iiqaire  an  frnfeimri/y,  against  the  .    f  Barnes,  447. 
prisoner's  escape  ?  Id,  ibid. 
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defendant  bud  at  one  time  admitted  the  ezecutioo  of  the  deed ;  nor 
vill  they,  on  these  gprounds,  grant  a  rule  for  dispensing  with  the  at- 
tendance of  such  witness  at  the  trial\  The  eourt,  howeter,  wiU  do 
every  thing  in  their  power  to  make  the  parties  consent,  when  neces- 
sary ;  as  by  putting  off  the  trial,  at  the  iustance  of  the  defendant,  if 
the  plaintiff  will  not  consent^  :  and  if  the  defendant  refuse,  the  court 
will  not  give  him  judgment  as  in  case  of  a  nonsuit.  In  the  Exche- 
quer, the  court  will  grant  a  commission  to  examine  a  witness  who  is 
in  this  country,  on  an  affidavit  of  bis  being  under  a  necessity  of  goin^ 
abroad  before  the  day  of  trial,  although  the  eause  be  not  at  issue,  and 
the  answer  has  not  come  in*^. 

The  rule  or  order  being  obtained  for  the  examination  of  wit- 
posses  on  interrogatories,  a  commission^  issues,  when  necessary,  on  a 
B,Jive  shilling  stamp' ;  and  interrogatories  are  prepared,  and  copied 
on  a  similar  stamp*,  and  signed  by  a  counsel  or  seijeant;  which 
ought  not  to  be  leading :  This  done,  a  copy  of  the  interrogatories  is 
given,  on  a  four*peony  stamp*,  to  the  opposite  attorney,  with  notice 
of  the  time  when  the  witness  is  to  be  examined,  in  order  that  be 
may  file  cross  interrogatories^,  if  he  think  proper.  At  the  time  ap- 
pointed, the  witness  is  taken,  with  the  interrogatories,  to  the  judge's 
chambers,  or  before  the  commissioners  appointed  by  the  rule  or  order, 
where  he  is  examined ;  and  his  dispositions  being  taken  and  sworn  to^ 
copies  are  made  out,  on  four-penny  stamped  paper*,  and  delivered  to 
the  party  requiring  them.  As  the  depositions  however  are  only  taken 
de  bene  esse^  they  cannot  be  made  use  of,  if  the  witness  should 
happen  to  be  in  this  country  at  the  time  of  the  trial^.  And  to  en- 
title a  party  to  read  depositions  taken  upon  interrogatories,  it  is  not 
sufficient  to  shew  that  the  witness  is  a  seafaring  man,  and  that  he  lately 
belonged  to  a  vessel  lying  in  the  river  Thames^  without  proving  that 


«  4  Tauut  46.  III. 

1"  Cowp.  174.  Doof.  419.  and  see  1  Boa.  'Append.  Chap.  XXXIII.  §  38»  9.41. 

&  Pul.  810.  AnU,  814.  f  Stat.  48  Geo.  III.  c.  149.  &4erf.  Part 

«  1  Price,  449.  and  Bee  id.  381.  aa  to  the  IL  §  III.  5b  Geo.  III.  c.  184.  SMU  Part  VL 

oostf  of  witaesies  in  that  court.  ^  IIL 

4  Append.  Chap.  XXXIIL  §  34.  and  for  ^  Append.  Chap.  XXXIII.  $  40. 

the  oath  of  the  witnesses,  coamiaMoiiers,  *  55  Geo.  III.  c.  184.  SchA  Part  II. )  HI. 

and  clerks,  see  id  §  35,  6,  7.  kg  sdk.  691.  12  Mod*  499.  and  see  B«L 

•  Stat.  48  Geo.  III.  c.  149.  &M.  Part  II.  29i  iH  S39«  1  Cunpb.  178,  1  Chtk  Rs^ 

S  IIL  5$  Geo.  III.  c  184.  Schtd.  fart  IL  §  89.  (a). 
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$nf  eftftfi  hftd  recently  been  maie  to  find  him*.    But  the  rule  ia 
not  to  be  taken  eo  strictly,  as  to  render  it  absolutely  necessary 
tkat  a  witness    who  is  about  to    go  abroad,    should    be    on  bis 
his  Toyage  when  the  trial  comes  on  :  If  the  ship  has  sailedi  though  it 
may  bave  put  back,  or  if  the  witness  be  on  board  and  the  ship 
ready  to  anil,  though  prevented  by  contrary  winds,  tiiat  it  seems 
would  be  sufficient*^.     A  copy  of  the  depositioo  of  a  witness,  ex- 
amined  upon  interrogatories  at  the  chief  jnstioe^s  chambers,  signed 
by  the  chief  justice,  and  delivered  out  by  bis  derk,  must  be  taken 
primd  facie  to  be  a  correct  copy  of  what  has  been  sworn  by  such 
witnen ;  nor  need  the  orif^al  examination  be  produced,  unless  some 
aupicioo  of  forgery  be  thrown  upon  the  signatiure  of  the  deponents 
And  depositions  taken  under  an  old  oomnussion,  may  it  seems  be  adr 
mitted,  without  producing  the  commisaion,  as  it  may  be  presumed  Ip 
be  lost ;  bnt  it  is  otherwise  in  the  ease  of  a  recent  transaotioo,  where 
the  depositions  have  been  lately  taken  :  In  the  latter  ease,  the  oom*- 
Bussion  should  be  produced;  but  there  is  no  occasion  to  produoe'the 
bill  sod  answer  upon  whioh  it  was  founded,  provided  the  autliovity 
noder  which  the  depositions  were  taken  be  produeed"^.    If  the  master 
of  a  vessel,  examined  on  interrogatories,  refer  to  his  log  hook,  the 
parts  refierred  to  may  be  read  as  part  of  bis  depositions*.    And  if  one 
of  the  questions  refer  to  a  letter,  the  letter  must  be  produced,  or 
the  whole  of  the  examination  will  be  rejected:  The  party  cannot 
abaadon  the  particular  question  ooly^    When  a  witness  is  exammed 
00  ioterrogatories  by  the  plaintiff,  and  cross  interrogatories  on  the  paK 
of  the  defendant,  although  it  should  appear,  when  bb  evidence  is  read 
at  the  trial,  that  he  was  an  interested  witness,  and  ought  to  have  been 
released,  his  evidence  notwithstanding  may  he  read,  without  proving 
bim  to  have  been  rdeased  previous  to  such  examination:   The  ok- 
jectioo  is  too  late  at  the  teial ;  and  should  have  been  made  at  the  time 
be  was  examined*. 

The  party  succeeding  is  not  entitled  to  the  costs  of  examining 
witnesses  on  interrogatories,  or  taking  office  copiea  of  depositions ; 


*  1  Campb.  171.  *  1  Campb.  17U 

^  6  Eip.  R«p.  9S.  '  5  £»p.  Rep.  S46. 

^JCuipbb  101.  WiUii on /jilirreBatorur,         «1  Holt,  M /H 485.  And m fiirtlMr  as 

S7.  tm  interrosatoriet  at  law,  and  tbe  depoiitlou 

^6Eap.Rep,85.  thereon,  Willii on /ii«wr«9il»nif,  94,  4«c 
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but  each  party  pays  his  own  expense,  unless  it  be  otherwise  expressed 
in  the  rule*.  And  this  holds  as  well  with  regard  to  witnesses  ex« 
amined  abroad,  as  in  this  country^:  The  reason  is,  that  by  the 
practice  of  the  court  of  Chancery,  a  party  applying  for  a  commission 
to  examine  witnesses  on  his  behalf,  must  pay  the  expenses ;  and 
unless  the  courts  of  law  adopted  the  same  rule,  with  respect  to  the 
party  applying  for  leate  to  examine  witnesses  abroad  on  depositions, 
which  cannot  be  done  without  the  other  party's  consent,  such  consent 
would  never  be  given,  but  the  applicant  would  be  driven  to  the  ex- 
pense of  applying  for  a  commission^.  But,  in  the  Common  Pleas, 
where  the  rule  of  court  for  examining  witnesses  by  commission,  ex- 
pressed that  the  depositions  of  witnesses  at  Hamburgh  and  Lubeck 
were  to  be  taken,  and  the  commission  was  directed  to  persons  at 
Hainburghj  and  the  costs  were  ordered  to  abide  the  event  of  the  trial, 
the  expenses  of  bringing  witnesses  from  Lubeck  to  Hamburgh  were 
allowed  on  taxation'.  The  defendant  having  put  off  the  trial,  on  the 
terms  that  a  witness,  who  was  going  abroad,  should  be  examined  on 
interrogatories,  the  court  of  King's  Bench  held,  that  the  plaintiff 
having  detained  the  witness  until  the  trial,  after  he  bad  been  examined 
on  interrogatories,  and  cross  examined  by  the  defendant,  was  entitled 
to  the  costs  of  the  detention  ;  but  that  the  defendant  was  entitled  to 
deduct  bis  costs  of  the  interrogatories  for  cross  examining  the  witness*. 

By  the  statute  13  Geo.  III.  c.  63.  §  44.  it  is  enacted,  that  <<  when 
**  and  as  often  as  the  Bast  India  company,  or  any  person  or  persons 
**  shall  commence  and  prosecute  any  aetion  or  suit,  in  law  or  equity, 
*^  for  which  cause  hath  arisen  in  India,  against  any  other  person  or 
^^  persons,  in  any  of  his  majesty's  courts  at  Wesiminstery  It  shall  and 
**  may  be  lawful  for  such  courts  respectively,  upon  motion  there  to  be 
*'  made,  to  provide  and  award  such  writ  or  writs,  in  the  nature  of  a 
*'  mandamus  or  commission,  as  therein  mentioned,  for  the  examU 
"  nation  of  witnesses;  and  such  examination  being  duly  returned, 
^^  shall  be  allowed  and  read,  and  shall  be  deemed  good  and  competent 
*^  evidence,  at  any  trial  or  hearing  between  the  parties  in  such  cause 
^^  or  action^"    These  writs  have  been  accordingly  issued  in  several 


•  2  Eatt,  259.  e  i  Chit.  Rep.  89. 

i»  8  EMt,  392.  r  Por  the  form  of  a  rule  for  Uie  enmi- 

*  Id»  S93,  4.  nation  of  witoeues  in  India,  on  this  itatiite* 
'  3  Bos,  4  Pul.  i56.  cee  Append.  Chap.  XXXUL  §  42.  aad  ftr 
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I  io  the  Kifig^s  Bench* ;  and  in  one  of  tbem*',  the  motion  being 
made  on  the  last  day  of  term^  the  court  awarded  such  a  writ,  even 
befiire  issue  1 


When  a  witness  is  sent  for  from  abroad  bondjldef  for  the  purpose 
of  the  cause,  and  not  for  any  other  purpose,  or  for  any  other  action, 
it  is  in  the  discretion  of  the  master  in  the  King*s  Bench,  or  protho* 
notaries  in  the  Common  Pleas,  to  allow  the  costs  of  bringing  him  over, 
and  of  sending  him  back,  as  well  as  the  expense  of  maintaining  him 
here;  whether  he  were  sent  for  and  arrived  before^,  or  after  the 
commencement  of  the  action' :  And  where  a  foreigner,  being  in  this 
country  before  the  commencement  of  an  action,  was  detained  to  give 
evidence  upon  a  trial,  the  courts  will  allow  the  costs  of  detaining  him, 
computed  from  the  day  of  the  writ  sued  out,  to  the  day  of  trial*.  But 
it  is  not  usual,  io  the  King^s  Bench,  to  allow  merchants  coming  from 
abroad  as  witnesses,  a  compensation  for  their  loss  of  time^:  And 
where  A.  furnished  goods  abroad  for  B.  the  owner  of  a  ship,  at  the 
retfuest  of  C  the  captain,  who  drew  the  bills  on  B.  payable  to  A. 
which  B.  refused  to  accept,  whereupon  A.  sent  for  a  witness  from 
abroad,  for  the  support  of  an  action  against  B.,  pending  which  C.  ar- 
rived in  this  country,  and  A.  then  discontinued  his  action  against 
B.  and  commenced  another*  against  C,  in  which  he  recovered  by 
means  of  the  witness  he  had  brought  from  abroad,  the  court  of 
Common  Pleas  held,  that  C.  was  only  liable  for  the  costs  of  the  wit- 
ness while  detained  in  this  country,  and  not  for  those  of  bringing  him 
pver,  or  of  sending  him  back>.  In  the  King's  Bench,  the  expenses 
9f  a  person  sent  to  enquire  after  the  subscribing  witnesses  to  a  bond. 


the  mnimmuf  thereon,  irf.  §  43.    And  see  charged  ;  {  2.  and  may  order  an  examina- 

tfaeitatotei84Geo.  III.  e.  25.  foreiUblith-  tion  on  Interrogatoriei  de  hent  tue,  where 

ing  a  oonrt  of  judicature,  for  the  more  vioA  voce  evidence  cannot  conTcniently  be 

ipeedy  and  eAretoal  trial  of  penoniaccosed  had.  §  3.  and  see  8  East,  31. 

of  effcaces  committed  in  the  East  t tidies  ;  *  MulUck  w.  Lushington,  M.  26  Geo.  III. 

i  78.  8.1.  and  42  Geo.  III.  c.  85.  by  which  K.  B.  East  India  Ompam/  ▼.  lord  Maiden, 


I  committed  by  persons  employed  in  E.  32  Geo.  III.  K.  B.  Taifhr  ▼.  Eati  India 

any  poblic   serrice  abroad,   may  be  pro-  Compmuft  M.  33  Geo*  III.  K.  B. 

in  the  ooart  of  King's  Bench  in  i"  Spalding  ▼.  Mure,  T.  35  Geo.  III.  K.  B. 

:   §  1.  and  that  court  is  authorized  ^4  Taunt  55.  3  Taunt.  379.  conlni. 

on  notion  to  award  a  writ  of  mandamus  to  *  1  Marsh.  563.  4  Taunt.  695.  contra. 

aay  conrt  of  judicature,  or  the  Goremor,  *4  TaunC  697. 

lEc  of  the  country  where  the  offisnce  was  '  3  Manle  Jb  Sel.  156. 

ijMMJUlJ^  to  obtain  proof  of  the  matters         '  6  Taunt.  88.  X  Marsh.  463.  8.  C. 
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are  not  allowed  on  the  taxation  of  costs* :  But,  in  the  Common  Pleas, 
where  the  plaintiff  had  8ubp€Bna*d  witnesses,  and  paid  their  expenses, 
after  they  had  been  previously  subpcenaM  by,  and  received  their  ex- 
penses firom  the  defendant,  without  the  knowledge  of  the  plabtifi^ 
the  court  allowed  the  latter  the  expenses  he  had  paid  those  witnesses 
for  their  attendance,  although  they  were  not  called  for  him  at  the 
tria^. 


»  3  Maul«  &  Sel.  89.  ^  7  Taunt  337.  1  Moore,  76.  &  C 
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CHAP.  XXXIV. 


Of  Uie  Record  of  Nisi  Prius;  Entering  the  Caucb 
far  Triai.;  and  References  to  Arbitration. 

^HE  record  of  nut  priiM,  which  is  supposed  to  be  transcribed 
from  the  issae  roll,  contains  an  entry  of  the  declaration  and 
pleadings,  and  the  issue  or  issues  joined  thereon,  with  the  award  of 
the  vemreJiMeiasy  as  in  the  issue  or  paper  book  ;  and  is  in  nature  of  a 
eonunission  to  the  jud^s  at  nisi  prius^  for  the  trial  of  the  cause*.  It 
begiM  with  the  plaotto,  or  style  of  the  court,  of  the  term  issue 
was  joined ;  and  in  the  King*s  Bench,  after  the  award  of  the  venire 
/oeiof,  diere  is  always  a  second  plactta,  of  the  term  in  or  after  which 
the  cane  is  tried^:  But  in  the  Common  Pleas,  there  is  no  second 
plaeUoj  when  the  parties  go  to  trial  Che  same  terra  issue  is  joined, 
unless  OB  the  death  or  change  of  a  chief-justice^  The  record  then 
eoDcludes  with  an  entry,  called  the  jurata^^  stating  that  "  the  jury  is 
respited  before  the  lord  the  king,  or  his  justices,  at  WeBiminsier^  or 
(by  wigimal  in  the  King's  Bench,}  wheresoever  the  king  shall  then  be 
in  England,  until  the  return  of  the  diHrimgaff  in  the  King's  Bench, 
or  kfibea9  corpora  jmraiorum  in  the  Common  Pleas,  unless  the 
chief  JHlice  or  judges  of  assiae  shall  first  come  on  the  day  of  trial, 
at  tbe  sittings  or  assizes,  for  default  of  tlie  jurors,  because  none  of 
then  did  appear;'*  and  the  sheriff  is  required  to  have  the  bodies  of 
the  jurors,  to  oaake  the  said  jury  accordingly  :  After  which,  at  the 
assiaes  in  the  King's  Bench,  and  at  the  sittings  also  in  the  Common 
Pleas,  the  jurata  ends  with  what  is  called  the  sciendum'^ ^  being  a 


^Append.  Chap.  XXXIV.  {  1,  2.  and  §  2.    And  fbr  the  form  of  a  pfaeUa  in  the 

inr  the  noud  in  tbe  Kzcheqaer,  see  uf.  §  4,  Commoo  Pleas,  on  the  death  or  remoTal  of 

^tc,  ft  chief-justice  in  term  time,  see  id,  $  3. 

»/dL  §  1.  ^  Append.  Chap,  XXXIV.  §  1,  8. 

*  Gilb.  a  F.  so,  81.   1  Cramp.  234.  2  •Id.UwL 
•  tH.  4.  (8).  App«n<L  Chap.  XXXIV. 
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certificate  of  the  delivery  of  the  writ  of  diHringcu  or  habeou  cof^- 
pora^  to  the  deputy  sheriff  of  the  county,  to  be  executed  accordiDg' 
to  law,  &c. 

In  the  King's  Bench,  the  record  of  nisi  priiw  was  formerly  made 
out  by  the  clerks  of  the  chief  clerk* :  but  it  is  now  done  by  the  aC- 
tornies ;  and  is  to  be  fairly  engrossed,  on  a  press  or  skin  of  parch- 
ment, stamped  with  a  ten  shilling  stamps  The  record  being  en- 
grossed, is  carried  to  the  nisi  prius  oflBce,  where -it  is  sealed  and 
passed ;  for  which  is  paid  seTen  shillings  and  sixpence  for  the  first 
eight  sheets,  seven  shillings  for  every  eight  sheets  after,  and  sixpence 
to  the  sealer"".  In  London  and  Middlesex^  all  records  of  em  pnu9 
are  to  be  sealed,  on  or  before  the  respective  days  appointed  by  the 
lord  chief  justice,  in  the  sittings  paper,  for  their  trials  And  there  is 
an  old  rule  of  court,  that  no  record  of  nisi  priuSf  for  the  trial  of  en 
issue  at  the  assizes^  shall  be  sealed  after  the  end  of  three  wedLS 
next  after  the  end  of  the  term** :  But  by  obtaining  a  jadge*8  order, 
for  which  the  clerk  is  paid  two  shillings,  and  which  he  will  procure 
at  his  leisure,  the  record  may  now  be  sealed  at  any  time  before  the 
assizes'.  In  causes  which  stand  over  from  one  sitting  to  aeother, 
the  records  should  be  regularly  re-sealed,  previous  to  the  sitting  to 
which  they  stand  over ;  or  in  default  thereof,  the  causes  cannot  be 
tried'. 

In  the  Common  Pleas,  the  record  of  nisi  prius  was  formerly  en^^ 
grossed,  on  an  issue  of  a  preceding  term,  by  the  clerk  of  the  trea- 
sury^ ;  but  it  is  now  made  out  in  all  cases  by  the  plaintiff's  attorney^ 
except  where  the  cause  is  tried  by  provisOf  and  should  be  engrossed 
in  a  fair  legible  character,  beginning  every  pleading  with  a  new  line, 
and  the  first  word  thereof  in  a  greater  character  than  the  rest ;  and 
where  there  are  several  counts,  they  should  be  noticed  by  figures  in 


»  R.  T.  1  Jac.  II.  R.  M.  f  Ano.  rtg,  h  nilei  of  T.  15  Car.  H.  ng.  S.  R.  H.  15  St  16 

K.  B.  Cbr.  II.  r«g.  3.  R.  H.  SOIc  21  Gir.  II.  K.  Be 

»>  R.  M.  5  Ann.  reg.  1.  (b).  K.  B.  Stat.  R.  T.  29  Car.  II.  rtg.  4.  C.  P. 

4S  Gto.  IIL  c.  149.  Sched.  Part  II.  }  HI.  '  R.  T.  31  Oir.  IL  (m).  K.  B. 

55  Geo.  IIL  c.  184.  Sched.  Part  II.  }  III,  ff  R.  £.33  Geo.  III.  K.  B.  2  Wila.  144» 

«R.M.5Ann.r^g.  l,^a;.K.B.  C  P. 

«  R.  E.  7  Geo.  I.  K.  B.  ^  R.  M«  1654.  }  21,  R.  T.  29  Or.  IL  n«p 

•  R.T.  31  Gsf.  ILK,  B.  and  fee  former  f.CP, 
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the  margin\  The  record  of  nm  priu$  bein^  engrossed,  is  taken, 
with  the  warrants  of  attorney,  to  the  clerk  of  the  warrants,  who  will 
nark  the  record ;  it  being  a  rale  in  the  Common  Pleas,  that  the 
derk  of  the  treasury  shall  not  sign  or  seal  any  record  of  nisi  priug^ 
vnkss  the  same  be  first  signed  or  stamped  by  the  clerk  of  the  war- 
lants  or  his  deputy,  to  the  end  it  may  thereby  appear  that  the  warrants 
of  attorney  are.  duly  filed'*.  The  record  is  then  taken  to  the  protho* 
notaries,  who  sign  it,  and  are  required  to  take  care  that  it  is  properly 
engrossed' ,  after  which  it  is  signed  and  sealed  by  the  clerk  of  the 
treasury :  and  it  is  a  rule,  that  records  of  nisi  prius  for  the  assizes, 
shall  be  signed  by  the  prothonotaries,  and  signed  and  sealed  by  the 
derk  of  the  treasury,  within  three  weeks  next  after  the  end  of  every 
HUarjf  term,  and  of  every  Trinity  term,  unless  for  reasonable  cause, 
a  special  warrant  shall  be  obtained  for  that  purpose**. 

If  the  issue  has  not  been  previously  entered  of  record,  it  must  be 
so  entered,  or  at  least  an  incipihtr  made,  before  the  passing  of  the 
record  of  wist  prius :  For  it  is  a  rule  of  court  in  the  King's  Bench, 
that  no  record  of  nisi  priu$  ehall  be  sealed,  or  passed  at  the  ni$i 
prim  office,  by  the  cuiios  ibrerttfm,  or  any  clerk  of  that  office,  before 
the  issue  in  that  cause  be  fairly  entered  on  record,  or  an  incipUwr 
thereof,  and  such  entry,  with  the  record  of  ntsi  priiis,  be  first  brought 
Is  and  signed  by  the  secondary ;  for  which  no  fee  shall  be  demanded 
or  paid,  but  the  usual  and  accustomed  fee  doe  to  the  chief  clerk,  for 
entry  of  such  issue  on  record*.  And  in  the  Common  Pleas  it  is  a 
rule,  that  the  prothonotaries  shall  not  sign  any  record  of  nisi  priu$j 
until  the  issue,  or  an  incipitur  thereof,  shall  be  fairly  entered  upon 
iteoord,  and  the  fees  first  paid  for  the  entry  thereof.  In  practice  it  is 
usual,  in  the  King's  Bench,  when  the  issue  has  not  been  previously 
entered,  to  make  an  incipUur  on  a  roll  of  the  term  issue  was  joined, 
and  to  take  the  roll,  reeord  of  nisi  prius,  and  draft  of  the  issue,  to  the 
derk  of  the  judgments ;  who  enters  the  issue,  and  marks  the  roll, 
leoord  and  issue  paper,  taking  three  shillings  and  sixpence  for  the 


•R.T.  S9  Car.  II.  rtg.  2.  C.  P.  ralw  of  H.  1649.  E.    1657.  T.  1  Jot.  11. 

*S.  a  9&  3  Joe.  IL  C.  P.  AnU,  110.  R.  B.  R.  £.  5  \V.  &  M.  reg.  J.C.  P.  AmU, 

»7.  nn.   . 

*R.  T.59  Car.  IL  rtg.  fl.  C.  P.  f  R.  E.  5  W.  fc  M.  reg.  1.  C.  P.  ind  mt 

^li.  n^.  4.  C  P.  R*  M.  1654.  %  SL  C.  P.  Ant».  772. 


•  JL  M.  3  Aan.  r9*  1.  K.  B.    See  alto  the 
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first  ten  sheets,  aad  one  shiHing  for  every  War  mere.  Parol  evidence 
is  iiiadmissible,  to  prove  the  day  on  which  a  cause  W8»  tried  at  ntii 
foriuM ;  but  it  should  be  proved  by  the  production  of  the  fiMi  fwim$ 
record*. 

In  the  Exchequer,  the  vecord  begins  with  the  plaeUa\  er  stas  of 
the  court;  and  after  setting  out  the  pleadings,  as  ia  the  i8sae%  pro- 
ceeds with  the  award  of  the  writ  of  venire  /actoa,  and  tlie  sheriff's 
idum  thereto  of  a  panel  of  the  names  of  the  jurors  ;  aad,  on  theit 
non-appearance,  a  distrimgae  b  awarded  for  bringing  then  ia ;  after 
which  the  record  concludes  by  requiring  the  parties  to  attend  before 
the  chief  baron,  or  justices  of  assise,  on  the  day  of  trial,  and  afcer-^ 
wards  in  court,  to  hear  judgment^ :  And  if  the  cause  is  to  be  tried  ia 
the  country,  a  conunission  issues  to  the  justices  of  assise,  for  the  trial 
of  it* ;  the  statute  otnisiprius  extending  only  to  the  courts  of  King's 
Bench  and  CouHUon  Pleas^.  This  comviissieo  contains  a  dause  of 
wmttimuB^ :  And  when  the  canse  is  to  be  tried  in  a  county  palatine, 
»  writ  of  mitHmms  is  issued  in  the  King's  Bench  and  Conwion  Pleas, 
as^  wdl  as  in  the  Exdiequer,  Sor  carrying  down  the  reeord^ 


The  parties  being  prepared^  and  ready  to  proceed,  the  eause  is 
mUered  for  trial,  with  the  clerk  of  the  papers  in  the  King's  Bench,  or 
secondaries  iu:  the  Common  Pleas,  on  a  trial  at  bar;  or  with  the 
parabal^  at  nui  prim. 

lathe  King's  Bench,  the  old  rule  for  entering  causes  in  London 
^nd  Middlesex  was,  that  unless  they  were  entered  with  the  chief 
justice,  too  days  befiove  the  sittings  upon  which  they  were  to  be  tried^ 
the  marshal  might  enter  a  ne  recipiatuty  at  the  request  of  the  defen- 
dant or  his  attorney^ :  And  this  rule  still  holds,  with  r^ard  to  trials 
at  the  sittings  in  term.  But  if  a  cause  was  to  be  tried  at  iw  sittings 
after  term,  a  ne  recipiaiur  could  not  be  entered,  until  after  procia* 


•  C  fi9p.  Rep.  80.  83.  ^  Jnie,  788. 

^  Append.  Cbap.  VIII.  $  95.  f  Appeod.  Chap.  XXXIV.  }  8. . 

•  Append.  Cbap.  XXIX.  §  6.  ^  /<2.  $  9, 10, 1 1,1 2. 

•I  Append.  Chap.  XXXIV.  §  4, 5.  »  E.  H.  15  k  16  Cor.  II.  «y.  2.  K.  1. 
•/rf.J8. 
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■istiM  made,  by  order  of  the  chief  justice,  for  briri^itig^  in  the  record: 
ud  then,  if  the  record  was  not  brought  io,  the  defendftnt's  attorhey 
night  enter  a  ne  recipkdut*.  At  present,  by  a  late  rule  of  the  Kirig^s 
Bench,  all  causes  to  betried  at  the  sittings  after  term,  must  beente^ed, 
tad  tbe  records  delivered  to  the  marshal,  at  the  times  following: 
Via:  tbe  causes  in  Middlesex^  tbe  first  day  of  the  sitting  after  term  In 
MUdte'tex :  and  the  causes  for  London,  two  days  before  the  ad- 
joamment  day  in  London^.  Special  jury  causes  are  appointed  for 
particular  days :  And  in  London  and  Middlesex  it  is  a  rule,  that  no 
caase  can  be  tried  by  a  special  jury,  unless  the  rule  for  such  jury  be 
drawn  ap  and  served,  and  the  cause  marked  as  a  special  jury,  in  the 
marshars  book  of  causes,  on  or  before  the  day  preceding  the  adjourn- 
meat  day  after  each  term*. 

In  the  Common  Pleas,  it  appears  to  have  been  formerly  a  rule,  (hat 
records  of  ni$ipriu$  in  London  and  Sfiddlesexy  should  be  entered  in 
the  marshars  book,  iwo  days  at  least  et^Iusive  before  the  day  of  trials 
according  to  the  ancient  course ;  or  in  default  thereof,  a  ne  recipiati»r 
aught  be  entered** :  and  accordingly  it  was  holden,  that  in  London  and 
MiddleaeXf  ne  recipiature  might  be  entered,  after  eight  o^olock  in 
tbe  evening,  the  day  next  but  one  before  the  day  of  sitting*.  After* 
wania  the  practice  was,  that  no  record  or  writ  of  ni$i  priue  would  ba 
leoeired  at  any  sitting  after  term  in  Middleeex^  unless  the  same  wai 
delivered  to  and  entered  with  the  marshal,  within  two  days  after  the 
last  day  of  every  term ;  nor  at  any  sitting  after  term  in  London,  unleaa 
the  same  was  delivered  to,  and  entered  with  the  marshal,  the  day  be^ 
isfe  tbe  day  to  which  the  sitting  in  London  should  be  adjourned^ 
Bat  now  the  rule  is,  that  all  records  of  ni$i  prim  for  the  sittings  after 
D,  la  London  and  Middleeex,  shall  be  passed  with  the  clerk  of  thef 


•  R.  M.  4  Ann.  (a),  K.  B.  '  R.  E.  1  Jae.  11.  reg.  2.  C.  P.  and  tm 
^  a.  H.  94  eea  III.  K.  B.  ind  lee  Ab«  N.  H.  8  Geo.  1.  §  8.  C  P.  but  tee  R.  M. 

^^  M.  17  Geo.  IL  K.  B.  1654.  §  31.  C.  P.  by  which  it  appears  that 

•  a.T.  90  Gaow  111.  R.  H.  44  Geo.  III.  the  ancient  course,  io  LomkM  and  itf/dtfib- 
K.  a.  U>  Eaatt  1.  2  Caiopb.  Introd.  Xfl.  tex,  was  to  enter  causes  io  the  narriial'# 
laane  t  Barq.  9l  Aid.  400.  1  Cbit.  Rep.  book, /ovr  days  before  the  trial. 

»4u  &  e.  Amt0,  8«7.  by  whieb  it  appears.  •  Cas.  Pr.  C.  P.  37.  N.  H.  8  Oea  L  §  t. 

1M  the  rnlo  fcf  •  special  jury  must  be  n.  C.  P. 

Hnada  icMOoable  tina  befbve  the  day  of  'N.B.  SQeo.iaC  P.  BanMi,4M^ 

IriaL 
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treasary,  and  the  causes  entered  with  the  marshal,  two  days  at  least 
before  the  adjournment  day ;  and  in  default  thereof,  t^e  defeiidaDt 
may,  after  eight  o'clock  in  the  evening  of  the  second  day  preoedinc^ 
the  a4)ournment  day,  enter  a  ne  recipiatur* :  which  in  eflfect  restores 
the  old  practice.  And  it  is  also  a  rule,  that  no  cause  can  be  tried  by 
a  special  jury  in  Middtegex  or  London^  unless  the  rule  for  such  spe- 
cial jury  shall  be  served,  and  the  cause  marked  in  the  marshal^s  book 
as  a  special  jury  cause,  two  days  previous  to  the  adjournment  day,  in 
Middlesex  or  London  respectively^.  In  the  Exchequer  it  is  a  rule% 
that  '^  all  causes  to  be  entered  for  trial  in  London  and  Middlesex, 
shall  be  entered  as  follows,  that  is  to  say,  if  notice  of  trial  shall  be 
given  at  any  sitting  within  term,  two  days  before  the  day  of  sitting  ; 
and  if  at  a  sitting  after  term,  before  eight  o'clock  in  the  evening  of 
the  day  before  the  first  day  of  such  sitting,  or  before  eight  o'clock  in 
the  evening  of  the  day  before  the  day  on  which  such  sitting  shall  be 
a<!()oumed  ;  and  that  if  the  same  shall  not  be  so  entered  for  such  sit^ 
tings  respectively,  a  ne  recipiatur  may  be  entered." 

At  the  assizes,  it  is  a  rule,  that  the  writ  and  record  shall  be 
entered  together^ :  And,  by  an  order  of  all  the  judges,  no  writ  and 
record  of  iim  |>rJM«  shall  be  received,  in  any  county  in  England^ 
unless  they  shall  be  delivered  to,  and  entered  with  the  marshal,  before 
the  first  sitting  of  the  court  after  the  commission  day,  except  in  the 
county  of  York,  and  there  the  writs  and  records  shall  be  delivered  to 
and  entered  with  the  marshal,  before  the  first  sitting  of  the  court  on 
the  second  day  after  the  commission  day,  otherwise  they  shall  not  he 
reoeived*.  And  both  in  London  and  MiddUsexj  as  well  as  at  the 
assissesy  e^erf  cause  shall  be  tried  in  the  order  in  whioh  it  is  entered, 
beginning  with  remanets,  unless  it  shall  be  made  out  to  the  satisfac^ 
tion  of  the  judge  in  open  court,  that  there  is  reasonable  cause  to  the 


•  K.  H.  S3  Geo.  III.  C.  P.  Oeow  III.  Uie  time  allowed  for  deTiverins 
^  R.  T.  5S  Geo.  III.  C.  P.  4  Tiont  600.  and  eotering  vritt  and  recorda  of  iitn  pnm^ 
«  R.  T.  99  Geo.  III.  ta  Smb.  Man.  Ex.  at  the  assizes  for  the  oountjr  of  Notfvlk,  or 

Append.  223.  city  of  Nbrwkh,  is  the  same  as  in  other 

^  R.  T.  10  &  1]  Geo.  TL  K.  B.  and  C.  P.  coanties.  Man.  Ex.  Append.  281,  S.    And 

•  R.  H.  14  Ceo.  n.  3  Campb.  S€5.      la  for  the  fees  payable  to  the  marshal,  for  pnU 
this  order  there  u  an  exception  of  the  oounty  ting  in  the  record  of  mti  prvu  at  the 
of  NbrM,  ••  veil  as  that  of  York :  but  by  see  R.  E.  13  Jm.  I.  K.  B. 
a  subsequent  ofder  of  the  judges,  in  H.  32 
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conitttty ;  who  thereapoD  may  make  such  order  for  the  trial  of  the 
caise,  so  to  be  put  off,  as  to  him  shall  seem  just\  Tbe  court  in  bank 
however  will  not  give  directions  as  to  the  order  in  which  a  special  jury 
cause  shall  be  tried  at  msi  priuSj  though  the  special  jury  appears  to 
have  been  obtained  for  dday^ :  But  where  a  cause  was  set  down  for 
the  first  sittings  in  term,  and  the  defendant  obtained  a  rule  for  a  spe- 
«ial  jury,4be  chief  jhsttce  directed  that  the  cause  should  be  tried  at 
the  second  sittings,  on  a  suggestion  that  the  rule  was  obtained  with 
that  ¥iew«.  And  where  a  witness  is  suddenly  taken  ill,  the  judge 
atfitffiprtait,  wehaye  seen^  will  order  the  trial  to  stand  over  till  a 
future  day  in  the  same  sittings,  when  he  is  likely  to  attend,  though 
he  will  not  put  off  the  trial  on  that  ground  to  a  future  sittings :  Nor 
will  he  try  a  cause  out  of  its  order,  for  the  purpose  of  preventing  an 
iDJunction  in  equity,  against  proceeding  to  trial*.  And  in  the  Com* 
aoB  Pleas  it  is  a  rule,  that  the  court  will  never  put  off  the  trial  of  a 
csuae,  upon  the  consent  of  the  parties  or  counsel  at  niri  prius ;  but 
the  phintiff  most  either  proceed  to  try,  or  withdraw  his  record^ 


The  cause  being  entered,  stands  ready  for  trial  at  the  bar  of  the 
court,  or  before  tbe  judge  at  ni$i  prius  :  And  in  this  stage  of  the 
proceedings,  or  more  commonly  at  the  trial,,  when  one  or  other  of  the 
parties  is. fearful  of  the  event,  the  matter  in  dispute  is  sometimes  re- 
ferred to  arbitration.  This  mode  of  terminating  diflferences  will  be 
the  subject  of  the  remainder  of  the  present  chapter.  But  it  should  be 
observed,  that  the  doctrine  of  arbitration  is  not  necessarily  connected 
with  a  suit  at  law,  as  it  frequently  exbts  where  no  suit  is  depending ; 
being  a  mode  of  settling  disputes,  by  agreement  of  the  parties  to 
refer  them  to  (he  decision  of  one  or  more  indifferent  persons  as  arbi- 
trators. 

Artntimtions  are  «f  two  kuids ;  first,  when  tbere  is  a  cause  depend- 
ing in  eoort ;  and  secondly,  when  no  cause  is  depending.     The  sub- 


•a.B.  14  Qm.  n.  and  Notkep  M.  17  dJfnt0,S\5. 

H  K.  B.^  •  1  CMmfh.  559.aDdsesl  Stirk.  Ni,  Mi 

*  1  Chit.  Rep.  489.  f^J.  and  Me  7  Tiant.  31.  63. 
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mission,  ift  the  forner  o«se,  is  either  by  rule  ef  coarl*,  or  judgeV 
order^,  before  the  trial,  or  by  order  of  niri  priug  at  the  trlal^,  whietr 
m^f  be  afterwards  made  a  rule  of  court ;  and  upon  a  sabiniasion  of  this 
kind,  the  plaintiff  usually  takes  a  verdict  for  his  secartty,  pardeularly 
Whep  there  is  special  bail,  who  would  not  otherwise  be  liable  for  the  sun 
awarded.  In  the  other  case,  the  submission  is  by.  tigreemeni  of  the 
parties,  which  is  either  in  writing;,  or  by  parol'}  or  by  the  positiTe 
dtreclions  of  an  act  of  parliament,  as  in  the  ease  of  inekisiire  ads. 
After  an  order  of  nisi  priut  had  been  made  to  refer  a  cause  t#  arbi* 
tmtion,  with  the  consent  of  the  defendants  counsel  and  altoraoy,  the 
court  of  Common  Pleas  would  not  set  it  aside,  on  an  afldavit  by  the 
defendant,  expressly  denying  his  attorney's  authority  to  refer ;  though 
the  spplicatioii  was  made  before  any  step  taken  by  the  arbitialor, 
except  the  appointment  of  a  meeting^.  So,  after  the  partiee  al  mid 
prim9  had  entered  into  a  rule  of  court,  arranging  the  terms  of  alter- 
nate  enjoyment  of  a  watercourse,  in  which  terms  the  defendant  wns 
disappointed  oi  the  expected  benefit,  the  court  of  ConmuNi  fleas 
refused  to  open  the  rule,  and  let  the  defendant  proceed  to  trial,  upon 
putting  the  plaintiff  in  statu  quo,  or  on  any  terms  whatever* :  But 
they  amended  an  order  of  reference  at  niri  priug,  made  a  rule  of 
court,  by  inserting  such  omitted  matters  as  were  incident  to  the  sub* 
stance  of  the  agreement  between  the  parties^  And  where  an  order 
ofnmprius  had  been  obtained,  upon  the  usual  terms  of  filing  no  bill 
in  equity,  &c.  the  court  permitted  it  to  be  amended,  by  striking  out 
these  words ;  it  appearing  that  a  bill  in  equity  was  necessary  to  attain 
the  justice  of  the  case'. 

References  made  by  rule  of  court  having  been  found  to  contribute 
much  to  the  ease  of  the  subject,  in  the  determining  of  controver^ief^ 
the  parties  being  obliged  thereby  to  submit  to  the  award,  under  th^ 
penalty  of  imprisonment,  it  was  enacted  by  the  statute  0  and  IQ  W« 
III.  c.  15.  §  1.  that  <'  it  shall  and  may  be  lawful  for  all  merchants 
*^  and  traders,  and  others  desiring  to  epd  aay  ^ootroveny,  suit  or 
^  quarreli  for  which  there  is  no  other  remedy  but  bjf  personuli  9<|tMiil 


*  Append.  Chap.  }^XXIV.  J  IX  i  Chit  Rep.  193.  {mJ.  AiU^  lOT.  541 
fc /AS  14,  15.  •STiwit.Ses. 

«  /rf.  i  16-  Ud.  662. 
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<•  or  8«it  in  eq«itf,  by  ai%itratioii>  to  hgrte  that  their  ^ubmissiim  of 
M  tiieir  suit  to  the  Bvmtd  or  umpirtge  of  any  person  or  persons, 
<*  shomUl  be  made  a  rmle  of  any  of  tiis  majesty's  courts  of  record, 
^  whieh  tiie  parties  shall  ohoose,  and  to  insert  sneh  their  agreement 
'*  m  their  submission,  or  the  oonditioa  of  the  ftond*  or  promise, 
<<  whereby  they  oblige  themselTes  respectively,  to  submit  to  the 
*^  award  or  umpirage  of  any  person  or  persons ;  whioh  agreement 
**  hwig  so  made,  and  inserted  in  their  submission  or  promise,  er  eon-* 
<*  dition  of  their  respective  bonds,  shall  or  may,  upon  producing  an 
<<  t^UUtmi  thereof  made  by  the  witnesses  thereunto,  or  atiy  one  of 
"  them,  itt  the  court  of  whieh  the  same  is  agreed  to  be  made  a  rule, 
^  and  reading  and  filing  the  said  affidavit  in  court,  be  entered  of 
^  raenrd  in  such  couft ;  and  a  rmk  shall  thereupon  be  made  by  thn 
"  said  court,  that  the  parties  shall  submit  to,  and  finally  be  concluded 
*^  by  the  arbitration  or  umpirage  wrhich  shaU  be  made  conoeming 
*^  them,  by  the  arbitrators  or  umpire,  pursuant  to  snch  submission  ; 
*^  and  in  case  of  disobedience  to  sneh  arbitration  or  umpirage,  the 
^  party  neglecting  or  refusing  to  perform  and  execute  the  same,  or 
^  any  part  thereof,  shall  be  subject  to  all  the  penalties  of  contemning 
^  anile  of  cnnft,  'when  be  is  a  suitor  or  defendant  in  such  court,  and 
^  ibe  eouK  on  motion  shall  issue  process  accordingly ;  whioh  pro- 
*<  cess  nhidl  not  be  stopped  or  delayed  in  its  execution,  by  any 
^  order,  rule,  command  or  process  of  any  other  court,  either  of  law 
^  erequtty>  unless  it  shall  be  made  appear, on  oath  to  such  court, 
^  that  Ihe  arbitrBtore  or  umpire  misbehaved  themselves,  and  that 
«  such  award,  arbitratioh  or  umpirage,  was  procured  by  corruption, 
**  or  other  undue  means.**  The  intent  of  this  act  was  to  put  sub- 
misrions,  where  no  cause  was  depending  in  court,  upon  the  umbo 
foodog  wHh  those  where  there  was  a  cause  depending ;  and-  it  i< 
only  declaratory  of  what  tiie  law  was  before,  in  the  latter  oase^. 

This  statute,  being  confined  to  courts  of  record,  does  not  it  seems 
extend  to  the  court  of  Chancery :  And  it  is  also  confined  to  th^ 
submission  of  disputes  of  a  civil  nature  :  Therefore,  the  court  will  not 
make  a  submission  to  an  award  a  rule  of  court,  where  part  of  the 
matter  asrend  to  be  referred  has  been  made  the  subject  of  an  ia« 


«  AppemL  Cbap.  XXXllV.  §  17.  ^  «  Wat.  701. 
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dictment\  And  9l  petrol  sabmission  is  not  witliio  the  sMoi^ ;  nor  « 
subiumioD  in  writiog,  unless  it  is  afreed  to  be  made  a  rale  of  oourt  r 
But  where  there  is  such  an  agreement,  it  seems  that  the  court  will 
enforce  the  exeeotion  of  a  parol  award  by  attachments  A  consent,  in 
the  arbitration  bond,  to  make  the  award  a  rale  of  court,  instead  of  the 
9ubmi$»ion^  will  it  seems  warrant  the  interposition  of  the  court,  under 
this  act'' :  And  where  a  submission  was  by  bond,  and  at  the  end  of 
the  condition  there  was  thb  clause,  and  if  the  obligor  ahaUconMent^ 
.  that  this  8ubmi$9ion  be  made  a  rule  of  courts  thai  then^  Sfc.  the 
court  on  motion  held  these  conditional  words  to  be  a  suiBcient  indi« 
cation  of  consent,  and  made  the  submission -^a  rale  of  court*.  So 
where  the  agreement  to  make  the  submission  a  rule  of  court  was  no 
part  of  the  condition,  but  was  thereunder  written,  and  not  signed;  it 
appearing  by  affidavit  that  the  subscription  was  made  before  the 
execution  of  the  bond,  it  was  taken  by  the  court  to  be  part  of  the 
condition,  as  an  indorsement  by  way  of  defcazanee  is  part  of  the 
deed ;  and  the  submission  was  made  a  rule  of  court'. 

A  submission  to  arbitration,  by  rale  of  court,  of  all  UMtters  ia 
diflbrence  between  the  parties  in  the  cauee^  is  not  confined  to  the 
subject  matter  in  the  particular  action  then  depending;  but  wiU 
extend  to  cross  demands  between  the  parties,  though  not  pleaded  by 
way  of  set  off;  and  the  costs  being  to  abide  the  event  will  make  no 
diflerence* :  But  a  reference  of  all  matters  in  difference  in  the  cau$e 
between  the  parties^  is  confined  solely  to  the  matters  in  dispute  in 
that  particular  action.  A  submission  to  an  award  having  been  made 
n  rule  of  court,  between  A.  and  B,  the  parties  on  the  record,  which 
award  not  having  been  made  in  time,  the  dispute  was  referred  to  a 
second  arbitrator,  by  B.  and  C.  who  were  the  real  parties  in  the  suit, 
the  court  would  not  grant  an  attachment  against  B.  for  not  obeying 
the  award  made  by  the  second  arbitrator,  because  the  reference 
should  have  been  made  by  the  parties  on  the  record ;  and  even  if  it 
had,  there  should  have  been  another  rale,  to  make  the  second  sub* 
mission  a  rule  of  court :  And  as  the  court  had  no  jurisdiction  in  this 


•  8  Durnf.  Ic  East,  520.  bat  see  11  East,  Str.  1178.  conin. 

46.  7  Taant.  499.  1  Moore,  ISO.  S.  C.  •  1  Salk.  7^  1  Ld.  Raym.  S7i.  8.  & 

k  7  Ourof.  k.  Etst,  1.  '  Barnes,  55. 

•  BerDes,54.  ff  8  Duraf.  It  Sift,  645.  8  Stand.  M. 
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they  ooald  not  go  into  the  merits,  though  B.  consented  to  waiTe 
the  olgectioD\ 

It  w»8  formerly  bolden,  that  a  reference  to  arbitration  was  an 
implied  stay  uf  proceedings^  But  in  the  beginning  of  queen  Anne* 9 
time,  a  rule  was  made,  that  no  reference  whatsoeyer,  of  any  cause 
depending  in  the  King's  Bench,  should  stay  the  proceedings;  unless 
it  was  expressed  in  the  rule  of  reference,  to  be  agreed,  that  all  pro- 
eeeifiagB  in  this  court  should  be  stayed"^ :  And  it  has  been  frequently 
deeided,  that  an  agreement  to  refer  all  matters  in  difference  to  ar- 
bitnlion,  is  not  stt6kient  to  oust  the  courts  4>f  law  or  equity  of  their 
jarisdiciion^  When  a  reference  is  pending,  and  it  has  been  agreed 
that  it  shall  operate  as  a  stay  of  proceedings,  it  may  be  made  the 
flutgect  of  an  application  to  the  court  for  staying  the  proceedings, 
until  an  award  be  made*.  But  where  it  appeared  doubtful,  whether 
arbttrmtors  had  made  their  award  prcTious  or  subsequent  to  their 
reoetring  notice  of  a  deed  of  revocation,  the  court  of  Common  Pleas 
would  not  stay  the  proceedings;  but  left  the  party  to  plead  such 
dorretn  continuance^. 


'  There  are  several  ways  however,  in  which  the  power  of  arbitrators 
may  be  legally  determined  :  as  first,  by  the  death  of  the  parties  to 
the  snbmbsicm' ;  or  if  either  of  them  be  a  feme«soIe,  by  her  marriage 
before  the  award  is  made'' :  secondly,  by  the  arbitrators  not  making 
an  award  within  the  time  limited :  thirdly,  by  their  di$ctgreementf 
and  refusal  to  act  or  intermeddle  any  further,  or  by  their  appointing 
an  umpire  to  act  for  them^ :  And  fourthly,  by  the  revocation  of  the 
parties ;  respecting  which  it  is  laid  down,  that  although  a  man  be 
boood  in  a  bond  to  stand  to  the  arbitrament  of  another,  yet  he  may 
icermand  or  revoke  the  power  of  the  arbitrator ;  for  a  man  cannot. 


•  8  Dwnf.  a&  East,  643.  Taylor^  E.  56  Geo.  III.  K.  B.  cited  in  C«ld. 
^  1  Mod.  84.  30.  7  Taunt  574,  5.  in  noiit,  cotUra  ;  which 

•  8  Ld.  fUym.  789.  litter  ease  leems  to  be  now  over-raled. 

<  SDurnf.  ft  fiait,  139.  k  w.  Jon.  388.  2  Keb.  865.  877.  3  Keb. 

•  Amt,  543.  9. 1  Rol.  Abr.  331.  tit.  Autkoriiief  £.  pL  4. 
'8  Moore,  30.  Com.  Dig.  tit  Arbiiramni,  D.  5.  5  Eait» 
1 1  Marsha  366.  7  TaoDt  571.  1  Moofe,  866. 

887.  &  C.  8  Bara.  it  Aid.  3<f4.  1  Chit  Rep.  '  1  Rol.  Abr.  861,  2.  1  Sid.  428.  8  Saand. 
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by  his  own  act,  make  an  authority  power  or  warrant  not 
maodabley  which  by  the  law  and  of  its  own  nature  may  ho  eoaotar* 
manded*:  But  by  this  cjuintermand  or  reyocation  of  the  power  of  tlie 
arbitrator,  the  bond  is  forfeited,  and  the  oUigee  shall  take  the  benefit 
thereof' :  And  if  the  plaintiff  has  covenanted  to  perform  an  awards 
and  an  award  be  made,  the  cannot,  by  reyoking  hia  authority,  reliere 
himself  from  an  aetion  of  covenanf ;  nor  will  the  eourt  in  snob  oano 
set  aside  the  award,  beeause  it  would  deprive  the  other  party  of  hin 
notion''.  Hence  it  appears,  tliat  whore  the  parties  execute  adeed,  or 
enter  into  an  agreement  of  reference,  they  may  reyoke  the  nathority  of 
the  arbitrator,  before  the  submission  is  made  a  rule  of  court ;  thengk  tho- 
party  may  be  liable  to  an  action  of  covenant^  for.  not  perfbroMng  the 
award.  But  an  order  of  ttiet  prtus,  referring  a  cause  to  arbitration^ 
not  being  revocable,  ooay  be  made  a  ruie  of  coort^  after  notice  of 
revocation  cf  the  aibitmtor's  authority*^. 

A  mntter  was  referred  by  consent  at  ntst  jiriiie,  to  the  thMcferamat 
cC  the  jnry,  and  before  the  award  was  made,  one  of  the  parties  ncnrnd 
the  arbitrators  with  a  gubpcena  out  of  Chnneery,  which  hindnied  their 
proceeding  to  make  the  award ;  the  court  held  this  to  be  a  breach  of 
the  rule,  and  granted  an  afetnehment  wist*.  So,  where  tlM  partiea  upon 
a  reference  consented  to  abide  by  the  award,  and  not  to  bring  msj 
bill  in  ei|uity,  and  their  submission  was  made  a  rule  of  conit,  and 
after  an  award  made,  one  of  them  iled  a  biU  in  Chancery  agninnt  Iho 
other^  the  court  made  a  rule  absolute  for  an  attachmeil^  Bnt  wheiw 
parties  by  bond  agreed  to  submit  matters  in  diflbrenoe  between  tbena 
to  arbitration,  and  that  the  submission  shoidd  be  made  a  rule  of  oeurtr 
it  is  oompetent  to  either,  even  since  the  statute  0  &  10  W.  UI.  o.  l&^ 
to  revoke  by  deed  his  submission,  and  notify  the  same  to  the  nr* 
bitratof  a  before  the  authority  is  eaecnted ;  and  he  oaonot  be  attndbed 
for  a  contempt  of  court,  in  not  obeying  the  award,  if  made  after  such 
revocation  and  notice,  though  the  submission  be  afterwards  made  a. 
role  of  courts :  But  it  seems  that  it  would  be  a  contempt  to  revoke  the 
submission,  after  it  has  been  made  a  rule  of  court^.     When  an  order 


•  8C».ee.  and  we7  Eait,  OOS.  11  Eftft,  •  1  Salk.  73. 
9m.  3  Maufe  k.  M.  145.  5  l^iMt.  45S.  '  3  Bur.  1256. 
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dr  nfieMiM  howeTtr  is  made  at  nUipruu,  with  the  usual  clause^ 
cApowering  the  eourt  to  award  costs  '*  for  affected  deby^  or  otherwise 
vilfttOy  preventing  the  arbitrator  from  making  bis  award,"  and  one 
sf  the  parties,  after  the  arbitration  has  been  entered  into,  revokes  the 
trbitrater's  authority^  in  consequence  of  being  unable  to  procure  the 
sItcBdance  of  necessary  witnesses,  he  is  not  liaUe  to  costs  within  the 
nesniiig  of  the  order*. 

Whctt  a  cause  is  referred  at  the  trial,  it  is  usual  to  get  tbe  witnesses 
swoi%  before  they  leave  the  court;  otherwise  (if  required,)  they  most 
b#  sworn  before  a  judge :  And  the  order  of  ntn  priui  being  obtaine4 
frsm  tbe  clerk  of  nin  prims  or  associate  in  London  or  MidUeaeXy  or 
fram  tbe  associate  at  the  assizes,  the  arbitrslor  will  make  an  appoint* 
ment  io  writing,  of  a  tiflse  and  place  for  the  parties  and  their  witnesses 
to  attend  him ;  which  appointment  should  be  subscribed  to  a  copy  of 
the  order  of  urn  priu$,  and  served  therewith  on  the  defendant's 
stiomey :  And,  previous  to  the  meeting,  the  arbitrators  should  be 
furnished  with  a  state  of  the  case,  and  the  names  of  the  witnesses,  &c. 
A  «miar  mode  of  proceeding  is  to  be  observed,  where  the  reltarence 
is  by  sgr^esAent  without  suit. 

The  arbitration  then  proceeds :  And  it  has  been  helden  that  ar- 
bitratossy  having  power  to  oboese  an.  umpire,  may  elect  cm  either 
Ufifre^  or  {$fter  tbe  expiration  of  tbe  time  limited  for  making  their 
award,  so  as  it  be  within  the  time  appeonted  foe  Us  umpirage'^;  and 
the  arbitrators  may  elect  him  before  they  enter  iqpon  the  examination 
of  the  matter  referral  to  them^  If  the  bond  be,  that  if  arbitraters 
do  not  smke  their  award  by  a  certain  day,  then  the  parties  are  to  abide 
tbeairsrd  of  an  umpire  to  be  chosen  by  tim  arbitratoni  the  time  for 
tbe  arbitrators  te  apfmnt  an  umpire  commeness  when  the  time  tot 
making  their  award  expires^.  The  appointment  of  an  mnpire  made 
ia  writing  by  two  arbitrators,  does  not  it  seems  require  a  stamp*. 
And  where  the  parties  named  two  arbityslors,  who  were  to  choose  a 
thirds  and  the  awtard  wse  te  be  made  by  the  three,  or  any  two  of  them. 


*  «  Btre.  k,  Aid.  395.  1  Chit.  Rep.  804.  «  2  Durof.  k,  East,  644.  aad  set  8  Saosd. 

S.  a  133.  (7.) 

*  is  &st,  550»    And  for  tbe  fern  of  the  <  4  Teant.  83S« 

tppaJBUDCDt,  ice  AFP«d.  Ctep.  XXXIV.  f  Id.  '704. 
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and  each  of  the  arbitrators  proposed  to  the  other  a  third,  whft'  WW 
admitted  to  be  a  fit  person,  but  not  being  able  to  agree  which  of  the 
two  proposed  should  be  selected,  they  agreed  to  decide  the  choice  bjr 
lot;  the  court  held,  that  this  was  within  their  authority,  and  that 
an  award  made  by  such  third  arbitrator,  in  coiijunctioo  with  tbe 
one  by  whom  he  had  been  originally  proposed,  could  not  be  lin- 
peached  on  that  account*.  So  where  the  arbitrators  had  exe- 
cuted their  authority,  by  an  effectual  appointment  of  an  ninpire, 
who  accepted  and  acted  upon  ibe  authority  so  conferred  on  him,  the 
court  held  his  umpirage  to  be  binding,  notwithstanding  one  of  the 
parties  afterwards  dissented  from  such  appointment^  But  where  tbe 
parties  named  two  arbitrators,  who  were  to  choose  an  umpire,  and 
each  arbitrator  named  a  person  to  whom  the  other  objected,  and  they 
afterwards  agpreed  to  decide  by  lot  which  should  name  the  umpire 
and  thereupon  the  party  who  won  named  the  person  to  whom  the 
other  had  previously  objected ;  the  court  held,  that  tbe  award  made 
by  such  umpire  was  bad*. 

If  the  arbitrators  cannot  make  their  award  within  the  time  limited 
by  the  rule  of  court  or  order  of  nisi  prttw,  a  rule  may  be  obtained,  by 
cantenty  for  enlarging  it ;  or  where  the  submission  is  by  agreement 
without  suit,  the  time  may  be  enlarged  by  cofuenf  of  the  parties': 
And  if  an  arbitrator  has  power  to  enlarge  the  Ume  for  making  liis 
award  to  any  other  day,  he  may  enlarge  it  more  than  once*.  Where 
the  parties,  by  an  indorsement  in  general  terms  on  the  Iwnds  of 
submission  to  arbitration,  agree  that  the  time  for  making  tbe  award 
shall  be  enlarged,  such  agreement  virtually  includes  aU  the  terras  of 
the  original  submission,  to  which  it  has  reference,  and  amongst 
others,  that  the  submission  for  such  enlarged  time  shall  l>e  made  a 
rule  of  court ;  and  consequently  the  party  is  liable  to  an  attachment 
for  non-performance  of  an  award  made  within  such  enlarged  time, 
under  the  statute  0  &  10  W.  III.  c.  15'.  And  where  a  cause  was 
referred  under  a  judge's  order,  with  a  pram&o  that  the  arbitrator 
should  makc^  his  award  on  or  before  a  day  certain,  but  if  he  should 
not  be  then  prepared,  that  the  tune  should  be  enlarged  from  time  to 


•  16  Eait,  51.  •  1  Taant  509.  4  Tattnt  65S.  S,  F. 

^  11  East,  367.  f  5  EMt,  198.  8  :Donif.  *lk  EM,  87* 

«  S  Barn,  k,  Aid.  818.  contra  ;  and  Me  8  EaaC,  13. 

*  Append.  Ckap.  XIXXV.  |  2o« 
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time  aa  be  migbt  require,  atod  a  judg^e  of  the  court  might  think 
reasonable  and  just ;  the  court  of  King's  Bench  held,  that  the  time 
for  making  the  award  was  duly  enlarged,  by  the  arbitrator  indorsing 
on  the  order,  on  the  day  preceding  the  expiration  of  the  original  time, 
that  he  required  further  time ;  although  the  judge's  order  granting 
such  further  time,  was  not  obtained  until  a  day  sub8equent\  But 
where,  in  a  similar  case,  the  indorsement  was  dated  on  a  day  subse- 
quent to  the  expiration  of  the  time  originally  given  for  making  the 
award,  that  court  discharged  a  rule  nisi  for  an  attachment,  for  non- 
performance of  the  award^.  The  rule  or  order  for  enlarging  the  time 
for  making  an  award,  when  necessary,  is  drawn  up  by  the  clerk  of  the 
rales  in  the  King's  Bench^,  or  secondaries  in  the  Common  Pleas,  on 
a  brief  or  motion  paper,  signed  by  the  counsel  or  seijeaots  on  both 
sides,  and  a  copy  of  it  served,  with  an  appointment  thereon ;  but 
fcefore  this  rule  can  be  obtained,  a  motion  roust  be  made,  for  making 
the  order  of  ni$i  priu$  or  agreement  a  rule  of  court. 

It  will  next  be  proper  to  consider  the  award^f  or  umpirage ;  and 
the  mode  of  enforcing  it,  by  the  party  in  whose  favour  it  is  made,  or  of 
setling  it  aside  by  the  opposite  party.  When  a  cause  is  referred  to 
three  persons,  and  they  or  any  two  of  them  are  empowered  to  make 
aa  award,  an  award  made  by  two  of  them  is  good,  if  the  third  had 
notice  of  the  meetings,  &o. ;  but  otherwise  such  award  is  bad*.  And 
where  a  submission  was  to  two,  so  as  they  made  their  award  on  or 
before  a  day  certain,  but  if  they  did  not  by  the  time  aforesaid  make 
th«r  award,  then  to  an  umpire,  provided  he  made  his  award  on  or 
before  a  subsequent  day,  and  the  arbitrators  finally  disagreed  before 
their  time  expired,  and  declared  they  would  not  make  any  award,  and 
did  not  make  any ;  the  court  of  King's  Bench  held,  that  the  um- 
pirage might  be  made  after  the  final  disagreement  of  the  arbitrators»  : 
before  the  time  alkiwed  them  had  expired^  An  awards  which  is 
required  to  be  made  in  writing,  &c.  and  ready  to  be  delii^ered  M  such 
time,  is  complete,  if  made  in  writing,  and  ready  to  be  deUvered  by 
the  arbitrator  within  the  time,  though  not  actually  delivered*.  But 
an  arbitrator  or  umpire  having  once  made  his  award,  i»  fancim 


«  I  M*ale  k,  Sel.  1.  Chap.  XXXIV.  $  28,  &c. 

*  ^dotf  V.  irtOu,  H.  56  Geo.  IIL  K.^  •  Willes,  316.  Baroei,  57.  &  C. 
<  Appeod.  pbap.  XXXIV.  ^21.  f  3  Miale  h  Set.  559. 

*  f^e  the  foriBf  of  Amrdt,  tee  Appehd.  f  4  But,  584.  4  EiMt,  31 0« 
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officio :  Therefore,  after  an  award  made  ander  the  hand  of  an  umpire, 
and  ready  for  delivery,  pnraaant  to  tlie  terms  of  reference,  of  wbidi 
notice  was  given  to  the  parties,  an  alteration  by  the  umpire  of  the  sum 
awarded,  though  made  on  the  same  day,  and  before  delivery  of  tbe 
award,  is  void  ;  but  the  award  was  held  to  be  good  for  the  originil 
mm  awarded,  which  was  still  legible,  the  same  as  if  such  alteratioo 
bad  been  made  by  a  mere  stranger,  without  the  privity  or  consent  of 
the  party  interested*.  The  award  of  an  umpire  however  is  not  vitiated, 
by  the  two  arbitrators  who  were  fundi  officio^  nor  by  a  stranger^ 
joining  in  it^. 

It  was  not  formerly  necessary  jthat  an  award  in  writing,  thoQ|^ 
under  seal,  should  have  a  deed  stamp,  unless  it  was  delivered  a»  o 
deed;  for  if  it  was  only  delivered  as  an  awards  it  was  sufficient  if 
it  had  the  award  stamp  of  ten  shillings'^.  But  this  distinction  is  now 
rendered  immaterial :  for  by  the  last  general  stamp  act^,  an  award, 
whether  under  hand  and  seal  or  under  hand  only,  is  subject,  like  a 
deed,  to  the  stamp  duty  of  li.  15«. ;  and  where  tlie  same,  together 
with  any  schedule  or  other  matter  put  or  indorsed  thereon,  or  annexed 
thereto,  shall  contain  3,160  words,  being  thirty  common  law  sheets, 
or  upwards,  then  for  every  entire  quantity  of  1,090  words,  or  fifteen 
common  law  sheets,  contained  therein,  over  and  above  the  Srst  1,060 
words,  a  further  progressive  duty  of  II.  5«.  Where  several  under* 
writers  on  a  policy,  however,  enter  into  an  agreement  to  refer  the 
cause  to  arbitration,  that  agreement  and  the  award  require  each  bot 
one  stamp ;  there  being  a  community  of  interest  between  the  parties 
in  the  subject  matter*. 

The  general  requisites  of  an  award  are,  that  it  be  certain,  switnil, 
and  finaK.  But  certainty  to  a  common  intent  is  suflfeient' :  And  an 
award  that  two  persons  shall  pay  a  debt,  in  proportion  to  the  shares 
which  they  held  in  a  certain  ship,  the  rct^  of  their  shares  not  being  a 
•ulject  of  dispute,  is  snffidently  certain**.    An  award  wbicb  settles 


•  6  Eut,  309.  3  SmiUi  R.  400.  S.  C.  mod  •S  Taunt.  ITl.  1  M&rsh.  525.  S.a 

Me  8  East,  54.  1 1  East,  369.  '  See  Bac.  Abr.  tit.  ArhUramitU  \  Kfd  oa 

k  4  Taant  S32.  Awaidt ;  and  1  Saond.  397.  (9). 

«4  East,5S4.  f  1  Bar.  974.  and  we  7  2>siiii  &  Ext* 

<55  Geo.  HI.  c.  184.  SeUi.  Part  I.  and  76. 

iee  tbe  sUtute  48  Geo.  IIL  c  149,  SeketL  ^  6  Tsnst,  854^ 
Part  II.  f  III. 
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the  eotts  on  both  §idM,  fo  final*;  m  is  also  an  award  that  certain 
adiMia  be  di^mnimued,  and  each  party  pay  his  own  costs ;  this 
hemp  in  eflVct  an  award  of  a  $tei  procegsus^ :  And  an  arbitrator,  to 
whem  nil  nctiens  and  causes  of  action,  and  all  matters  in  diflerenoe 
iM  two  actions  between  the  parties,  have  been  referred,  is  not  eom- 
pcUed  to  take  aratters  of  an  equitable  nature  into  consideration  ;  but 
ao  award  made  by  him,  in  reference  to  the  two  actions  only,  is  final*. 
Bat  notwithstanding  the  award  be  final,  as  to  all  matters  referred  and 
decided  upon  by  the  arbitrators,  yet  upon  a  reference  of  all  matters  in 
diflhmiee  between  the  parties,  an  award  does  not  preclude  the 
phnnliff  from  suing  for  a  cause  of  action  existing  against  the  de- 
fendant at  the  time  of  the  reference,  upon  proof  that  the  sulycct 
matter  of  such  action  was  not  laid  before  the  arbitrators,  nor  in- 
chtded  in  the  matters  referred'.  An  award  between  a  lessee  and 
bis  neighbour,  awarding  an  act  to  be  done  for  the  benefit  of  the  latter 
by  the  lessee,  which  would  be  waste  upon  the  estate  of  the  lessor, 
is  bad*.  An  award  however  may  be  good  in  part  and  bad  in  part, 
provided  the  latter  be  independent  of  and  -unconnected  with  the 
lonttef^i 

When  a  canse  is  depending,  the  submission  is  either  silent  with  re* 
gmt  to  coaft,  or  they  are  directed  to  abide  the  event  of  the  award,  or 
dse  t«>  l>e  in.the  discretion  of  the  arbitrator.  The  power  of  awarding 
oasts  is  necessarily  consequent  to  the  authority  conferred  upon  the 
arbitrator,  of  determining  the  cause ;  and  the  reason  why,  in  references 
of  this  sort,  a  provision  is  frequently  inserted,  that  the  costs  shall 
Milt  the  event  of  the  award,  is  that  the  arbitrator  may  not  have  it 
in  bis  power  to  withhold  costs  from  the  party  who  is  in  the  right : 
Bnt  that  is  to  be  considered  as  the  restriction  of  a  power,  which  he 
wonld  otherwise  necessarily  have,  of  allowing  costs  at  his  election*. 
Upon  a  submission  by  bond  however,  of  all  matters  in  difference  be- 
tween the  parties  in  a  cause,  without  making  any  mention  of  costs, 
the  arbitrator  has  no  authority  to  award  costs,  as  between  attorney  and 


•  Fofml,  73.  •  5  Taunt  454. 

^  9  EmI,  4a'r.  '  Willei,  62.  66»  S53v  Forretl,  19^  8  Bb^ 

^  7  TkQBt.  644. 1  Moora»  403.  S.  C  13.  445.  and  ms  2  SaMid.  39).  a.  (!)• 

*  4  Duriif.  &  East,  146.  4  Etp.  Hap.  180.  «  «  Darnf.  &  East,  644,  5,  FonwA,  IT. 
but  ate  WiUes  268.  7  licNl.^49.  col.  mL  8.  C.  bat  lec  Willet,  62, 

1  B9ni.  k,  AM.  106. 
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client* :  And  it  has  been  decided,  that  arbitrators  cannot  award  the 
costs  of  the  reference,  unless  power  be  expressly  given  to  them  for  that 
purpose^  So,  where  all  matters  in  difference  are  referred  to  arbitra- 
tion, except  the  costs  of  the  action,  and  no  notice  is  taken  of  the 
costs  of  reference^  the  latter  are  not  in  the  discretion  of  the  ar- 
bi'trator^.  If  no  directions  be  given  respecting  the  costs  of  an  award, 
they  are  to  be  paid  by  both  parties  equally'^. 

When  the  costs  are  directed  to  abide  the  evenf,  that  most  be  taken 
to  mean  the  legal  event :  Therefore,  where  an  action  of  tretpau  wu 
brought  for  pulling  down  the  plaintiff's  gates,  and  assaulting  him,  and 
the  defendants  pleaded  not  guilty  to  the  whole  declaration,  and  jas« 
tified  as  to  all  the  counts  but  one,  under  different  rights  of  way ;  and 
the  arbitrator  awarded  a  right  of  way  to  the  defendants,  different  from . 
any  of  those  set  forth,  and  gave^oe  shillings  damages  to  the  plaintiff 
for  the  assault,  as  having  been  committed  when  the  defendants  were 
attempting  to  exercise  a  right  of  way,  negatived  by  the  arbitrator;  the 
court  held,  that  the  plaintiff  could  rcQover  no  more  costs  than  damages, 
the  award  of  the  arbitrator  not  being  tantamount  to  a  judge's  certificate, 
under  the  22  &  23  Car.  II.  c.  0*.  So  where  the  arbitrator  found  no 
damages  for  the  plaintiff,  in  an  action  of  fre«pa««  to  land,  and  directed 
both  parties  to  pay  their  own  costs,  it  was  holden  that  the  plaintiff  was 
not  entitled  to  costs,  because  the  legal  event  of  the  reference  would  not 
carry  them^  So  where  a  cause  is  referred  to  arbitration,  and  the 
costs  are  to  abide  the  event  of  the  award,  the  defendant  is  entitled  to 
them,  if  it  appear  by  the  award,  that  the  plaintiff's  demand  wu 
originally  under /orly  shillings,  and  he  might  have  recovered  it  in  a 
court  of  conscience^.  But  where  the  arbitrator  in  such  case  awards 
something  to  be  done,  which  proves  that  the  event  in  fact  is  in  favour 
of  the  plaintiff,  he  is  entitled  to  costs ;  although  the  arbitrator  do  not 
award  a  verdict  to  be  entered  for  him^.  And  an  arbitrator,  under  a 
rule  of  reference  which  directs  that  the  costs  of  the  cause  shall  abide 
the  event,  has  no  power  to  direct  those  costs  to  be  set  c^  against  the 


•  IS  BMt»  165.  but  Me  Forrest,  '73.  umi.         f  3  Dumf.  k  Eert,  139.  Builtf  v.  GrM, 

H.  93  Geo.  III.  K.  B.  IVkLon  ▼.  GiUm,  H. 


•  Willcs,  6S.  Forrest,  73.  33  Geo.  III.  K.  B.  Htnuom  v.  ShKr,  T.  44 

•  7Taant.Sl3.  SMarftli«5S4.&a  Geo.  III.  K.  B.  end  see  13  East,  161.  1 
d  1  Teant.  165.  Mersh.  S34,  5. 

•  3  Damt  fc  Best,  138.  ^  1  SoiiUk  R,  426«  aad  set  1  Bam.  Ie  AkL 

^1  Chit.  Rep.  183.  670. 
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tosts  in  a  prior  caase ;  although  all  matters  in  difference  are  referred : 
But  the  award  is  not  to  be  set  aside  entirely  on  that  account;  but  only 
that  part  which  is  incorrect*.  If  a  cause  be  referred  to  arbitration, 
ander  an  order  of  nut  jniu9f  but  a  verdid  be  nevertheless  taken  for 
the  plaintiff  for  a  certain  sum,  as  a  seeurity  for  what  shall  be  awarded 
to  be  paid  to  him,  and  coits^  the  arbitrator  cannot  award  a  sum  to 
be  paid  to  the  plaintiff  wiHumt '  ooHm  ;  because,  by  the  terms  of  the 
order,  he  Was  precluded  from  entering  at  all  into  the  question  con* 
cemiog  costs^ :  And  where,  by  the  rule  of  reference^  the  costs  are  to 
abide  the  evetit  of  the  award,  that  includes  the  costs  of  the  reference^  as 
well  as  of  the  caused  • 

When  the  costs,  are  left' to  the  diicretion  of  the  arbitrator,  he  may 
either  award  a  gro$9  twii  tobe  paid  for  costs^ ;  or  be  may  award* 
that  one  of  the  parties  shall  pay  to  the  other,  costs  to  be  faxed  by  the 
wuMsieTy  or  prothonotariet^ ;  or  he  may  award  costs  generaXly^  in 
which  case  the  master  or  prothonotaries  shall  tax  them^:  And  when 
an  arbitimtor,  autboriied  to  tax-  costs  in  a  cause,  has  allowed  an  item 
which  it  is  insisted  ought  not  to  have  been  charged,  the  court  of 
Kiag*8  Bench  will  not  refer  it  to  the  master*.  But  he  cannot  award 
that  one  of  the  parties  shall  pay  to  the  other,  such  costs  as  two  per- 
sons named  in  the  award,  but  not  officers  of  the  court,  shall  appoint ; 
ibr  this  is  an  improper  delegation  of  his  authority'':  And  where 
a  special  jury  hating  been  obtained,  on  the  motion  of  the  defendant, 
the  cause  was  referred,  and  by  the  order  of  the  reference  the  costs  of 
llie  cause  were  to  abide  the  event,  and  the  costs  of  the  reference  and 
of  the  special  jury  were  left  in  the  discretion  of  the  arbitrator;  the 
court  held,  that  the  arbitrator  could  not,  after  directing  a  verdict  for 
the  plaintiff,  award  that  the  latter  should  pay  the  costs  of  the  special 
jury^  If  an  arbitrator  award  costs,  to  be  taxed  by  the  master,  such 
costs,  shall  be  taxed  as  between  party  and  party,  and  not  as  between 


•I  Cliit.  Repi  526.  •  1  Sulk.  75.  6  Mod.  195.  3.  C.  7  Darnf. 

*  Sfty.  CoiU,  177.  U  East,  77. 

«  9  But,  436.  but  Me  Baniet,  ISS.  Pr.  '  8  Str.  737.  Say.  Kep*  840.  Barnes,  56. 

Bcf.  109.  8.  C.  jm4.  wninu    la  that  caw  58.  and  see  Hulloek  oo  Costs,   418,   19. 

iMwcicr,  it  does  not  appear  that  the  cosU  Willes,  62. 

v^n  opnsdj  directed  to  abide  tbe  efcni  '  1  Chit.  Rep.  38. 

«tf the  awaid.  ^  Cas.  Ump.  Haidw.  181.  S  Str.  lOSJ^  S. C 

<Cn.lfi^.  Haidw.53.  >  1  Bam.  fc  Aid.  663. 
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•ttoraey  ad  client*:  And  it  is  settled,  that  an  arbitrator  cannot 
award  any  other  than  the  common  costs,  as  between  party  and  partj, 
unless  he  be  expressly  authorized  so  to  do^.  Under  a  submission  to 
arbitration  of  two  assaults^for  one  of  which  the  defendant  bad  been 
indicted  and  oonyicted  at  the  Quarter  sessions,  and  of  all  costs  inci- 
dent to  the  indictment  and  subsequent  proceedings  thereon,  the  arbi- 
trator having  awarded  a  payment  in  satisfaction  of  all  costs  incident 
to  the  indiptment,  and  premou9  as  well  as  subsequent  proceedings 
thereon,  &c.  the  court  of  Common  Fleas  held,  that  be  had  not 
thereby  exceeded  bis  authority^ :  And  on  a  submission  to  arbitration 
under  an  order  of  niri  prius,  the  arbitrator  may  award  costs  tnite- 
quent  to  the  order ;  but  wtiere  the  submission  is  by  bond,  he  cannot 
award  subsequent  costs'.  If  an  arbitrator  appointed  under  an 
order  of  nifi  priuM,  only  award  costs  to  be  taxed  generally,  the  costs 
af  the  reference  ought  not  to  be  allowed  on  the  taxation,  but  merely 
the  costs  of  the  suit* :  Neither  will  an  award  that  one  party  shall  pay 
to  the  other,  the  costs  by  him  sustained  in  the  action,  include  the 
costs  of  the  reference'.  An  arbitrator  cannot  it,  seems,  without  aa- 
thority,  charge  a  certain  sum  for  his  own  expences'.  If  be  award  an 
excessive  sum  to  be  paid  to  himself,  the  court  of  Common  Pleas  will 
refer  it  to  the  prothonotary  to  reduce  it^ :  And  where  he  directs  the 
payment  of  the  costs  of  the  award  generally,  without  fixing  the 
amount  of  them,  it  is  doubtful  whether  the  award  is  bad  in  that 
respect  for  uncertainty,  or  whether  the  amount  may  not  be  taxed  by 
the  officer  of  the  court*.  When  the  cause  goes  off  upon  an  ineflfectusl 
arbitration,  and  is  afterwards  tried,  costs  are  allowed  as  upon  a 


•  Cas,  £0m^.  Hardw.  IGl.              *  may  proceed  to  have  tben  taxed  ts parte,  I 

»  Cowp.  1«7.  Cat.  Pr.  C.  P.  69,  70.   2  Campb.  253. 

Blac.  Rep.  953.  19  Ban,  1«7.  bat  see  For-  •Barnes,  123.  1  H.  Blac.  923.  1  Bos.  k 

Kflt,  73.  *mk.  contra*  Pa],  34. 

*n  Tauot.  429.  1  Moore,  190.  S.  C.  M  H.  Blac.  923. 

^  Ft.  Reg.  45.  Bamei,  58.  Forrest,  73.  f  8  East,  13.  and  see  4  Esp.  Cat.  Nu  iW. 

bat  see  -9  East,  436.  12  East,  167.    And  if  47.  but  see  1  Gow,  7, 8.  aad  the  cases  t^iere 

subitrators  award  the  defendant  to  pay  the  cited,  by  which  it  seems,  that  an  arbitialor 

^aintiff  bis  costs  of  suit,  to  be  taxed  by  the  may  recorer  a  eompensatioD  for  his  tfoable^ 

proper  officer  before  a  particular  day,  it  is  b  3  Tannt.  461.  5  Tbunt.  349. 

the  businett  of  the  dtfendmt  to  ba?e  thtm  >  4  Taont.  658. 

taxed  before  that  days  WiUes,69.  19  East,  ^5  Bur.  2694.    Say.  Costs»  im  8.  <?• 

438.  Itaidif  bedonoi,  tlM/|«iiljfifcitems  Sjpmom  v.  Tiirtm,  7.  1090.  Ill  C  P.  S^f* 
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The  mode  of  enforobg  an  award,  by  the  party  in  whose  fatour  it  it 
made^  is  by  fiotiom :  or  when  the  sabmission  is  made  a  rale  of  court, 
by  aUaekmen^ ;  and,  if  a  V0rdici  has  been  taken  for  the  plaintiflTs 
seearity,  by  eateriog  lip  judgment  thereon,  and  taking  out  execution. 
Upon  a  snbmissioB  being  made  a  rule  of  court,  it  was  formerly 
holden,  that  the  parly  might  proceed  both  by  action  and  attachoDent, 
at  the  saoie  time^ ;  bat  a  different  doctrine  has  been  since  laid  down"" : 
and  aeoordin^y,  in  a  late  case,  the  court  of  Common  Pleas  would  not 
grant  an  attachment  for  non*performanoe  of  an  award,  pending  an 
action  brought  upon  it ;  nor  would  allow  the  plaintiff  to  waive  the 
aetioB,  in  order  to  apply  for  an  attachment''. 

When  the  submissioB  is  by  deed  with  a  penalty,  and  the  award  is 
made  within  the  time  limited,  an  aptioo  of  debt  lies  upon  the  deed, 
Ibr  the  nan^performance  of  the  award ;  and  that,  whether  the  award 
be  for  the  payment  of  money,  or  the  performance  of  a  coUateral  mL 
But  where,  in  an  arbitration  bond,  a  time  was  limited  for  the  arbitra- 
tor to  make  his  award,  and  such  time  was  afterwards  enlarged  by 
mutoal  consent,  it  was  hoMen  that  no  action  could  be  maintained  on  the 
bond,  to  recoTer  the  penalty  for  not  performing  the  award,  made  afler 
the  time  first  limited* :  In  such  case,  the  plaintiff  should  have  pro- 
ceeded by  action  of  debt  or  MMumprit,  on  the  submission  implied  in 
the  agreement,  to  enlarge  the  time.  An  action  of  debt  also  lies  upon 
a  submission  by  deed,  without  a  penalty,  or  upon  a  submission  in 
writing  without  deed,  or  by  parol,  where  the  award  is  for  the  pay- 
ment of  money ;  but  where  it  is  for  the  performance  of  a  collateral 
act,  the  plaintiff  should  proceed  by  action  of  covenant  upon  the  deed, 
or,  if  the  submission  be  without  deed,  by  action  o{cu$ump$i^.  And 
when  matters  in  dispute  are  referred  to  arbitration  without  bond,  and 
the  arbitrators  award  a  certain  sum  to  be  due,  it  may  be  recovered 
under  a  count  on  an  ineimul  compula$$ent*.  Two  several  tenants  of 
a  &rm  agreed  with  the  succeeding  tenant,  to  refer  certain  matters  in 
diflBsreace  respecting  the  farm  to  arbitration,  and  jointly  and  severally 


€«^  ITS.  a  cd.  tat  tee  Cai.  Pr.  C.  P.  138.  •  Aedr.  999.  Cat.  Ump.  Hvdw.  106. 

Pr.  Bcs.  103.  Baraeh  1^*  ^  C.  Ooog.  497.  «  I  Bot .  fc  Pul.  81, 

3DantkZMi,i(yt.  60wn&fcEM^7].  •  3  Daraf.  <c  Bait,  592.  jimotftf. 

151.  144.  1 A  Bls«»  639.  r  9  Ld.  Raym.  1040. 

M  Setk.  99^  ti  S9|.  Rep.  iMi  bat Mi4377. 
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premised  to  perform  the  award ;  the  arbitrator  awarded  each  of  the 
two  to  pay  a  certaiD  sum  to  the  third ;  and  the  court  held,  that  they 
were  jointly  responsible  for  the  sum  awarded  to  be  paid  by  each*. 
Id  an  action  on  an  award,  made  under  a  judg^e^s  order,  to  prove  the 
order,  it  is  enough  to  put  in  an  oflSce  copy  of  the  rule,  making  it  a 
rule  of  court**. 

Where  the  submission  is  by  rule  of  court  originally,  or  by  order  d 
ftm  priui  or  agreement,  which  is  afterwards  made  a  rule  of  court, 
the  party  disobeying  an  award  is  not  only  liable  to  an  action,  but  also 
to  an  attachment,  as  for  a  contempt^  And  where  the  original  award 
was  lost,  the  court,  on  a  proper  affidayit,  granted  an  attachment  opon 
a  copy  of  it**.  But  an  attachment'  cannot  be  granted  agaimit  a  peer 
of  the  realm,  or  member  of  the  bouse  of  commons,  for  noo^paymeat 
of  money  pursuant  to  an  awaMi*.  If  an  arbitrator  award,  among 
other  things,  that  each  party  shall  pay  a  moiety  of  the  costs  of  the 
arbitration,  and  of  making  the  submission  a  rule  of  court,  and  one 
party,  in  order  to  get  the  award  out  of  the  hands  of  the  arbitrator,  pay 
the  whole ;  it  seems  that  he  may  have  an  attachment  against  the 
other  party,  if  he  refuse  to  pay  his  moiety^  But  if,  upon  the  refer- 
ence of  an  action  in  the  Common  Pleas,  the  arbitrator  award  the  costs 
of  a  nonsuit  to  be  paid  by  one  party,  and  a  largelr  sum  to  be  paid  as 
a  debt  by  the  other,  the  party  awarded  to  pay  the.  smaller  sum  is 
entitled  to  a  set  off,  without  motion ;  and  if  payment  of  the  smalkr 
sum  be  enforced  by  attachment,  the  court  will  set  it  aside*. . 

The  party  having  a  remedy  by  action  on  the  award,  it  is  discre* 
tionary  in  the  courts,  whether  or  not  they  will  enforce  it  by  attaoh- 
ment:  And  therefore,  where  there  was  a  contrariety  of  evidlMice^ 
(hey  would  not  determine  it  upon  affidavits  in  a  summary  way^  So 
where  the  defendant  was  a  bankrupt,  and  incapable  of  paying  the 
sum  awarded,  the  court  refused  an  attachment  for  non-payment  of 
It' :  And  where  a  party  was  taken  upon  an  attachment  for  not  per- 


•  7  Durat  fc  Ea9t,358.  '  1  Bof.  ft  Pal. 93.  Ab^m ▼.  Arm,  M. 45 

^  4  Campb.  17.  Geo.  III.  K.  B.  9  Smith  R.  IS.  S.  C. 
•lSa]k.8S.aDdieelSAaiid.S87.c;  c  4  Taunt.  639. 

4  I  Str.586.  k  1  str.  695.  I  S«uiid.S97.  e. 

fTDamt  aiSait,  I71.448.ifiil^,  S18.         i  Jmm.  K.  B.  I  Ctoiuf.  fM. 
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fermin^  an  award,  after  wbich  he  became  bankrupt  and  obtained 
his  certificate,  the  court  ordered  him  to  be  discharged ;  for  this  was 
a  demand  for  which  debt  would  lie,  and  the  act  says,  he  shall  not  be 
arrested,  pro$ecuied  or  impleaded,  for  any  debt  due  before  the  bank- 
ruptcy :  It  would  therefore  be  hard  to  keep  him  in  custody,  when 
the  duty  is  discharged\  A  feme  $ole  having  agreed  to  a  reference, 
was  awarded  to  deliver  up  two  notes,  and  pay  a  sum  of  money :  she 
married,  and  the  husband  refusing  to  pay  it,  it  was  doubted  if  the 
court  could  grant  an  attachment,  against  both  or  either  of  tbem\ 
And  where  an  arbitrator  awarded,  that  A.  should  fulfil  an  agreement 
Ibr  the  purchase  of  land  of  B.,  and  should  pay  the  purchase  money 
CO  B.*s  conveying  the  land  with  a  good  title,  the  court  of  Common 
Pleas  refused  to  grant  an  attachment  against  A.  for  non-perform- 
ance, on  an  affidavit  that  B.  had  required  A.  to  pay  the  money,  as- 
suring him  of  his  readiness  to  convey  with  a  good  title,  without  fur- 
ther stating  that  B.  had  tendered  a  conveyance  executedS 

The  court  of  King*s  Bench  will  not  grant  an  attachment  against 
an  adminUtratorf  tor  not  performing  a  rule  of  court  entered  into  by 
the  intestate'' :  and  a  submission  to  arbitration  by  an  executor  or  ad- 
wnmUiraiory  is  not  of  itself  holden  to  be  an  admission  of  assets ;  and 
therefore,  if  upon  such  a  submbsion,  the  arbitrator  simply  award  a 
certain  sum  to  be  due  from  the  testator  or  intestate's  estate^  without 
saying  by  whom  it  is  to  be  paid,  the  executor  or  administrator  is  not 
personally  liable  to  the  payment  of  the  sum  awarded,  nor  can  be 
attached  for  the  non-payment  of  it^  So  tru$teesj  by  submitting 
natters  to  arbitration,  do  not  make  themselves  personally  liable'. 
But  a  submission  to  arbitration  by  an  executor  or  administrator,  is  in 
general  considered  as  a  reference  not  only  of  the  cause  of  action,  but 
also  of  the  question,  whether  or  not  he  ha^  assets :  And  therefore  if 
an  arbitrator,  under  a  reference  between  A.  and  B^  administrator, 
award  that  B.  shall  pay  a  certain  sum  as  the  amount  of  A.*s  demand, 
B.  cannot  afterwards  object  that  he  had  no  assets ;  for  this  is  equi- 
valent to  determining,  as  between   these  parties,  that  be  had,  and 


*  3  Str.  1 158.  bot  fee  the  case  ex  parte  «  6  Taaot  561.  S  Marth.  316.  S.  (X 

^"etft,  Cob  B.  L.  7  Ed.  SU,  18.  9  East,  318.  *  Willes,  313. 

Jnii,  S3a  «  5  Durnf.  k  East,  6. 

^  Aaem.  1  Cromp.  9*70.  and  tee  6  Daraf.  '  3  Esp.  Rep.  101. 
&  Cut,  161. 
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therefore  be  may  be  attftcbed  for  non-payment*.  So  a  reference  to 
arbitration,  of  all  matters  in  dispute,  by  assignees  of  a  bankrupt,  and 
a  consequent  award  to  pay  a  sum  of  money,  is  conclusive  upon  them 
as  to  assets^.  X  foreign  attachment  in  London^  if  properly  pleaded, 
is  a  good  bar  to  an  action  on  an  award%  or  on  a  bond  conditioned  for 
its  performance^ ;  but  where  the  submission  is  made  a  rule  of  court, 
it  is  no  answer  to  an  attachment  in  the  King's  Bench,  for  non-pay- 
ment of  the  sum  awarded*. 

Before  any  application  is  made  for  an  attachment,  or  to  set  aside 
an  award',  the  submission  must  W  made  a  rule  of  court',  if  not  one 
already ;  which  is  done  on  an  affidavit,  by  one  of  the  witnesses,  of  the 
due  execution  of  the  bond  or  agreement  containing  the  submission^ ; 
and  if  he  refuse  to  make  it,  the  court  will  compel  him^  The  motion 
for  this  purpose  is  a  motion  of  course  in  the  King's  Bench,  requiring 
only  counsel's  signature ;  but,  in  the  Common  Pleas,  the  rule  is 
moved  for  in  court,  and  absolute  In  the  first  instanced  And  where  a 
matter  is  referred  to  arbitrators,  by  rule  of  court,  and  they  make 
their  award,  the  courts  will  compel  a  performance  of  it,  as  much  as 
if  the  award  were  part  of  the  rule ;  so  that  a  new  rule  is  needless^ 

In  order  to  proceed  by  attachment,  there  must  be  perianal  notice 
of  the  award,  and  a  demand  of  the  money,  or  other  thing  awarded" ; 
which  demand  may  be  made  by  the  party  himself,  or  by  a  third  per- 
son under  a  power  of  attorney :  And  at  the  time  of  demanding  it,  a 
copy  of  the  rule  must  be  served  upon  the  opposite  party,  and  of  the 
master's  or  prothonotary's  aUocaftir  thereon,  if  the  demand  be  of 
taxed  costs,  and  also  a  copy  of  the  award,  and  of  the  power  of 
attorney,  if  the' demand  be  made  by  a  third  person* ;  the  original  rule 
and  allocatur,  and  also  the  award  and  power  of  attorney,  when 


«7Daraf.&£aft,453.aiidse8l  Dornf.  ^Id.%€. 

h  East,  691.  II  Sir.  1.  Barnes,  38w  1  Price,  308. 

^  3  Ros«,  50.  k  Ante,  498.  500. 

«1  Sid.  327.  »  1  Salk.71. 

d  1  W.  Raym.  636.  3  Salk.  49.  S.  C.  •  Id.  83.    12  Mod.  257.  312.  Ptr  Uad 

•  Grani  t.  Handing,  4  Durnf.  tc  East,  Kfnyon,  £.  35  Geo.  III.  K.  B.  1  Bos.  & 

313.  M  NOfir.  1  Cromp.  270.  4  TauDt  473^  Pul.  394.  2  Saund.  186.  (1.) 

f  2  Str.  1 178.  and  see  3  Moore,  64.  ^  Per  Lord  Kenyan,  H.  38  Geo.  lU.  K.  B. 

s  Append.  Chap.  2X21 V.  J  29.  but  see  2  Blac.  Rep.  990,  C.  P. 
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reqvired,  being  at  the  atme  time  produced  and  shewn.  After  a  demand 
tad  refuealy  the  court,  upon  an  affidavit  of  the  due  execution  of  the 
award*  and  power  of  attorney,  which,  in  the  Common  Pleas,  should 
state  the  time  when  the  award  was  executed^,  and  another,  of  personal 
service  of  a  copy  of  the  rule  and  award,  and  of  the  demand  and  re* 
fusai^,  &c.  will  in  ordinary  cases,  where  the  time  for  making  the 
award  has  not  been  enlarged,  grant  a  rule  for  an  attachment  mti^, 
which  they  will  afterwards  make  absolute,  on  an  affidavit  of  service^ 
if  BO  sufficient  cause  be  shewn  to  the  contrary.  Bat  the  court  will  not 
infer  personal  service  of  an  award,  to  bring  a  party  into  contempt*. 
Asd  where  an  award  appears  to  have  been  made  out  of  the  time 
originally  given  to  the  arbitrator  by  rule  of  court,  but  which  rule  re^ 
served  to  him  the  power  of  enlarging  the  time,  it  is  not  enough,  for 
obtaining  an  attachment  for  non-performance  of  the  award,  that  the 
arbitrator  states  in  his  award  that  he  had  enlarged  the  time,  without 
voifying  the  fact  by  affidavit ;  and  it  should  also  appear  that  the 
defendant  had  notice  of  such  enlargement,  when  served  with  the  rule 
of  court':  This  notice  should  it  seems  be  penonally  served;  and 
therefore  on  a  motion  for  an  attachment,  for  filing  a  bill  in  equity  coo« 
trary  to  an  order  of  reference,  an  affidavit  that  notice  of  the  motion  to 
make  the  order  a  rule  of  court  had  been  served  on  the  party's  servant, 
ke,  is  not  sufficient*.  The  rule  nm  for  an  attachment  must  also  be 
per$unaUy  served^  ;  and  the  court  of  King's  Bench  will  not  grant  a 
rule,  that  service  on  the  defendant's  attorney  shall  be  sufficient, 
although  it  be  sworn  that  repeated  attempts  have  been  made  to  serve 
the  defendant  personally  with  a  copy  of  the  award,  but  he  was  not  to 
be  found,  and  although  it  be  suggested  that  he  keeps  out  of  the 
way,  to  avoid  being  served*. 

In  the  King's  Bench,  when  the  submission  to  arbitration  is  by  rule 
of  court,  or  by  order  of  fitn  print,  there  being  a  cause  then  depend- 
ing, the  affidavit  for  an  attachment,  for  disobeying  the  award,  must 
be  entitled  in  the  cause^ :  and  if  an  affidavit  be  put  into  court,  with- 


•  Append.  Cbap.  XXXIV.  §30.  US  East,  97.  and  lee  1  Marsh.  66,  6 
^  %  Taont  231.  1  Marsh.  580.  S.  C.  Taunt.  351 .  1  Marsh.  579.  $.  C 

<  Append.  Chap.  XXXIV.  )  31,  9.  And  It  Marsh.  66. 

£sr  the  form  of  the  affidavit  in  the  Erche-  i»  DemmoH  r.  Golding,U.59  Geo.  IIL  K.  B. 

qner,  aee  Forreat,  80.  « 1  Chit.  Rep.  170. 

*  Append.  Chap.  XXXIV.  §  33.  k  5  East,  91 .  (a,)  12  Eait,  166.  (m^ 
•5T«int.  813.  and  tee  1  Chit.  Rep.  170. 
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out  any  title,  the  eouirt  cannot  take  notice  of  it,  thoagh  the'  advene 
'party  is  willing  to  waive  the  objection^.  But  where  the  submisaioD  is 
made  a  rule  of  court  under  the  statute,  there  being  no  cause  depending, 
the  aifidavit  for  an  attachment  need  not  be  entitled^ :  or  it'  may  be 
entitled  "  in  <Ae  maMer%  &c.*' :  though  after  the  rule  nisi  for  an  at- 
tachment is  granled,  the  affidavits  in  answer  to  such  rule  must  be 
entitled/'  The  King  agaimt  -, — •_ — "^Z'  The  affirmation  of  a  Quaier 
has  been  holdenjipt. sufficient  to  ground  an  attachment,  for  the  non- 
performance of  an  awa^d^ 

When  a  cause  is  ref/erred  at  the  trial,  and  a  verdict  taken  for  the 
plaintiff's  security,  and  an  award  is  afterwards  made  in  his  favour, 
the  plaintiff  may  make  his  eleciion,  either  to  proceed  on  the  award,  by 
action  or  attachment,  or.  on  the  verdict ;  and  in  the  latter  case,  he  is 
entitled  to  sign  judgment,  and  take  out :  execution  for  Ihe  money 
.awarded,  without  first  applying  to  the  court  for  leaved  And  where  an 
arbitrator  awards  damages,  without  any  mention  of  costs,  and  direots 
that  execution  shall  not;  be  taken  out  for  the  damages,  but  that  they 
shall  be  set  off  against  a  counter-demand  of  the  defendant,  the  plain- 
tiff's attorney  may  nevertheless '  take  out  execution  for  the  costs, 
which  by  the  rule  of  reference  were  to  abide  the  event  •  of  the  award'. 
But  if  either  party  die  after  the  verdict,  and  before  any  award  is  made, 
the  submission  is  determined,  and  the  arbitrator,  cannot  afterwards 
proceed  to  make  an  award  ;  the  death  of  the  party  operating  as  a 
revocation  of  his  authority^.  When  a  verdict  is  taken  for  a  certain 
sum,  subject  to  the  award  of  an  arbitrator,  to  whom  all  matters  in 
difference  are  referred  by  an  order  of  nui  priuSf  he  cannot  award  a 
greater  sum  than  that  for  which  the  verdict  was  taken' ;   and  the 


*  8  Darnt  &  Eayt,  643.  temb,  eonlra, 

^  2  Smith  R.  338.  5  Eait,  21.    12  East,  '  1  East,  401.  1  Bos.  &  Pol.  97.  480.  3 

166.  fa  J,  £os.  &  Pul.  244.  but  see  1  Salk.  84.  Barnes, 

•  12  East.  166.  (a.)  58.  contra. 

*  3  Durnf.  &  East,  601.  5  East,  21.  fa,J  r  2  Barn,  k  Aid.  597.    1  Chit.  Rep.  325. 
12  East,  165.  Ante, 493.  558.  S.  C. 

•  1  Str.  441.  Willes,  291.  S.  P.  but  see  ^  1  Marsh.  366.  7  Taunt  571.    1  Moore, 
the  cases  of  Powel  v.  fVanf,  cited  in  Audr.  287.  S.  C.  but  see  Barnes,  2l0.  and  Bower  r* 
200.  and  Taybrv.  Sco/,  cited  in  Cowp.  394.  Taylor,  E.  56  Geo.  HI.  K.  B.  Cald.  30.  7 
1  Darnf.  U  East,  266.  and  the  several  cases  Taunt.  574,  5.  in  noih.  Ante,  855. 
referred  to  by  Mr.  Dutnjbrd,  in  a  very  da-  i  5  East,  139.  and  see  1  Tauat  15K 
borate  note  on  the  subject,  in  Wilier,  292. 
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court  will  not  give  leave  to  increase  the  sum  in  the  declaration  and 
rale  of  reference,  on  an  affidavit  that  a  larger  sum  will  probably  be 
proved  before  the  arbitrator*.  If  a  greater  sum  be  awarded  than  that 
for  which  the  verdict  was  taken,  no  asBumpsit  by  implication  will  it 
seems  arise,  to  pay  even  to  the  extent  of  the  verdict^ :  But  if  judg- 
ment in  such  case  be  entered  for  the  whole,  and  it  appear  that  a  part 
of  the  sum  is  covered  by  a  counter-demand,  which  was  not  a  subject 
of  dispute,  so  that  only  a  balance,  less  than  the  amount  of  the  verdict, 
is  ultimately  to  be  paid  over  to  the  plaintiff,  the  court  will  reduce  the 
judgment  to  the  amount  of  the  verdict,  and  grant  execution  for  the 
sum  really  due*".  And  although  an  arbitrator  cannot  go  beyond  the 
aoiottBt  of  the  damages  in  his  award  in  the  action,  yet  when  all  mat* 
ters  in*  difference  are  referred  to  him,  he  may  it  seems  make  his  award 
for  a  larger  sum  as  to  the  additional  matters  ;  for  which,  though  the 
party  cannot  proceed  on  the  verdict,  he  may  have  a  remedy  under  the 
award*^. 

If  a  verdict  be  taken  for  the  plaintiff's  security,  and  the  award  he 
made  before  the  term,  the  defendant,  in  the  Common  Pleas,  can  only 
impeach  it  within  the  first/ow  days  of  term :  and  personal  service  of 
the  award  is  not  necessary  to  warrant  the  issuing  of  execution,  if  the 
attorney    for   the  defendant  has  been  served    with  a  copy  of  the 
award*.     It  has  been  questioned,  whether  judgment  for  a  sum  of 
money  directed  to  be  paid  by  an  award,  reducing  a  verdict,  can  be 
entered  before  the  day  on  which  the  payment  of  the  sum  is  awarded^ 
But  however  that  may  be,  execution  ought  not  to  be  issued  for  it, 
before  the  day  of  payment^ :  And,  in  the  Common  Pleas,  if  the  plain- 
tiff recover  a  verdict  for  Jive  pounds,  subject  to  an  order  of  reference 
at  aim  jmift,  whether  such  verdict  should  sUnd,  or  be  reduced  to 
twenty  shillings,  and  the  arbitrator  refuse  to  make  an  award,  tt)$ 
court  will  not  allow  a  verdict  to  be  entered  for  the  lesser  sum,  until 
such  order  be  made  a  rule  of  court**.    The  court  of  King's  Bench 
rejected  an  application  to  amend  the  entry  of  a  verdict,  according  to 
the  notes  of  an  arbitrator  to  whom  the  cause  had  been  referred,  on 
the  ground  that  they  had  no  power  to  compel  such  notes  to  be  brought 


•  1  Maole  &  Scl,  675.  judgment  to  be  entered  up,  though  the  award 
>3  East,  139.  was  lort,  upon  an  affidavit  of  iU  content*. 

«  1  Taunt.  151.  '4  Taunt.  319. 

•  1  Maole  &  Sel.  675.  f  Id.  ibid. 

•  3  Bos.  k  Pul.  244.  and  see  3  Taunt. 45.  i»  3  Moore,  64. 
where  the  court  of  Commoo  Pleat  permitted 
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before  them^ :  And  where  a  canse  bM  been  referred  to  trbitrttioii, 
the  court  cannot  interfere  to  enter  a  nonsuit  agaiasi  the  arbitrators' 
direction ;  but  the  party  objecting  to  the  award  must  mo¥e  to  set  it 
aside'. 

At  common  law,  where  the  sabmission  to  arbitration  was  by  rale  of 
court,  which  was  often  the  case,  the  conduct  of  the  arbitrators,  and  of 
the  parties  to  the  submissio*,  might,  as  it  still  may,  be  esamtned 
into ;  and  if,  on  examination,  it  appeared  that  the  arbitrators  had 
been  partial  and  unjust,  or  bad  mistaken  the  law,  the  court  would  not 
enforce  a  performance  of  the  award^  But  where  the  submission  wss 
by  bond  or  other  writing,  or  by  parol,  there  was  no  other  way  of  im- 
peaching the  award,  for  the  misbehayiour  of  the  arbitrators,  than  by 
filing  a  bill  in  equity?.  This  was  remedied  by  the  statute  0  &  10  W. 
III.  c.  15.  §  2.  which  enacts,  that  ^<  any  arbitration  or  umpirage, 
**  procured  by  corruption  or  undue  means,  shall  be  judged  and 
'*  esteemed  void  and  of  none  effect,  and  accordingly  bo  set  aside  by 
^  any  court  of  law  or  equity,  so  as  complaint  of  such  corruption  or 
'<  undue  practice  be  made,  in  the  court  where  the  rule  is  made  for 
^<  submission  to  such  arbitration  or  umpvage,  before  the  last  day  of 
**  the  next  term  after  such  arbitration  or  umpirage  made  and  pub- 
'^  lisbed  to  the  parties*.**  But  this  statute  does  not  extend  to  such 
awards  as  are  made  in  pursuance  of  an  order  of  niei  priutf,  nor  to 
parol  awards*,  which  therefore  remain  as  at  common  law. 

The  grounde  upon  which  an  application  may  be  made  to  the  courts, 
for  setting  aside  an  award,  are  that  there  is  some  objection  to  its  le- 
gality, appearing  on  the  face  of  the  award  itself,  or  from  the  reasons 
given  by  the  arbitrators  in  support  of  it^  ;  or  else  that  there  has  been 
some  irregularity,  as  want  of  notice  of  the  meeting*,  or  collusion  or 
gross  misbehaviour  of  the  arbitrators'" :  And  if  the  application  be 
made  in  due  time,  every  ground  of  relief  in  equity,  against  an  award. 


•  1  Chit.  Rep.  283.  Antt^  146.  (n.J  f  7  Diirnf.  &  East,  1.  1  Sanod.  327.  (c-J 
^  1  Marth.  S38.  Ante,  854. 

«1  Salk.  71.  73.  83.    1  Mod.  31.  2  Bur.  »3  Rast,  18.aiid  M6STaont.8i5.  iCbit 

701.  1  Saund.  327.  c  Rep.  674.  (nj. 

•  1  SauDd.  327.  b.  <.  >'l  Salk.  71.  but  aee  3  Atk.  329. 

•  Cowp.  23.  Barnes.  55.  ^  3  Atk.  529.  2  Bur.  701.  St^rir.  Mof 
'1  Str.  301.  2  Bar.  701.  1  Smmid.  3S7.  gtri^,  E.  43  Geo.  III.  K.  B.  Bot  parUaliky 

fe.J  S  Xaat,  466.  aad  improper  oondact  in  an  utitrator,  t» 
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is  equally  open  io  a  court  of  law*.  Bui  the  court  of  King's  Bench 
will  not  set  aside  an  award,  on  the  ground  that  the  arbitrator  wa« 
mistaken  in  point  of  law,  unless  the  principles  of  law  upon  which  ha 
has  decided  appear  on  the  face  of  the  award^.  It  is  also  a  rule,  that 
the  courts  will  not  enter  into  the  merits  at  large  upon  which  an  award 
is  founded  ;  for  if  they  did,  no  person,  it  is  said,  would  ever  undertake 
to  be  an  arbitrator^ :  And,  in  an  action  to  recover  the  sum  awarded, 
the  defendant  cannot  dispute  the  validity  of  the  award,  his  proper 
coarse  being  to  apply  to  the  court  to  have  it  set  aside**.  It  is  not  suf- 
ficient, in  order  to  impeach  an  award,  upon  the  face  of  which  no  ob- 
jeetion  appears,  to  state  facts  from  which  it  may  be  inferred  that  the 
award  was  founded  upon  an  incorrect  notion  of  the  law  of  the  case*. 
And  if  the  terms  of  an  award  be  clear  upon  the  face  of  it,  the  court 
will  not  admit  an  affidavit  of  one  of  the  arbitrators  to  explain  their  in* 
tendon'.  So  where  a  cause,  involving  a  question  of  law,  was  reCerred 
to  a  barrister  under  a  rule  of  court,  to  settle  all  matters  in  diflbrence 
between  the  partly,  and  he  made  his  award  thereupoui  but  tha 
question  of  law  did  not  appear  upon  the  face  of  the  award ;  the  court, 
coaridering  that  it  was  the  intention  of  the  parties  to  refer  the  decision 
of  the  merits,  as  well  upon  the  matter  of  law  as  of  fact,  to  the  arbi- 
trator, refused  to  open  the  award  again,  upon  a  suggestion  of  the 
arbitrator's  mistake  in  point  of  law,  upon  the  construction  of  a  con- 
tract between  the  parties^.  And  though  an  arbitrator,  on  a  mixed 
question  of  law  and  fact,  has  allowed  transactions  apparently  illegal, 
as  premiums  of  insurance  on  a  voyage  to  an  hostile  port,  the  court 
will  not  set  aside  the  award^.  So  where  an  arbitrator,  to  whom  the 
question  of  the  right  of  two  rectors  to  the  tithe  of  certain  lands  was 
referred,  had  power  to  devise  all  means  to  prevent  future  litigation 
between  the  parties,  and  to  settle  all  matters  in  difference  between 
them,  and  to  determine  what  he  should  think  fit  to  be  done  by  either 
of  the  parlies,  touching  the  matters  in  dispute ;  the  court  of  Common 
Fleas  held,  that  he  did  not  exceed  his  power,  by  awarding  undivided 


[  his  award  witboot  bemring  the  de-  S.  C.  aod  see  the  cases  referred  to  in  Cald- 

feadaat  and  bis  witnesses,  cannot  be  pleaded  well  on  Arbitration,  p.  53,  &c. 

in  bar  to  an  action  on  the  bond,  conditioned  c  i  Salk.  71.    1  Str.  301.   3  Atk.  599.  3 

for  Uie  performaooe  of  the  award ;    but  is  Bur.  701.  1  Sannd.  337.  d. 

only  mttter  for  application  to  tbe  equitable  *  1  Gow,  5. 

jariadiction  of  tbe  court,  to  tet  aside  the  *  1  TannU  48. 

awaid.  8  Eaat,  344.  '  3  Moore,  841. 

*  3  Bar.  ISSS,  9.                    '  (13  Bast,  357.  hot  see  1  Brod.  fc  Bisf  .  8Q. 

*3  Bwn.  4(  AU«  S37,  1  Chit  Rep.  €74.  b  s  Taunt.  854^ 
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iDoieiies  of  the  tithes  to  the  two  rectors*.  And  an  arbitrator  is  not 
bound  by  a  rule  of  practice,  adopted  by  courts  of  law  for  general 
convenience :  Therefore,  where  on  a  reference  of  a  Chancery  suit, 
and  all  matters  in  diflference  between  the  parties,  the  arbitrator  had 
allowed  interest,  when  it  would  not  have  been  allowed  by  a  court  of 
law  or  equity,  the  court  refused  to  set  aside  the  award  on  that 
ground*^. 

The  courts  will  not  set  aside  the  award  of  an  umpire,  because  be 
receiyed  evidence  from  the  arbitrators,  without  examining  the  wit* 
messes,  unless  he  were  required  to  re-examine  them,  before  tbe 
making  of  his  umpirage^  And  where  an  arbitrator,  having  by  mn- 
tual  agreement  of  the  parties  closed  his  examination,  reftised  tbe 
application  of  the  defendant's  attorney  for  another  hearing,  and  made 
bis  award ;  the  court  of  Common  Pleas  would  not  set  it  aside,  on 
ihe  aflSdavit  of  the  defendant's  attorney,  that  he  was  in  possession  of 
evidence  which  would  repel  that  on  which  the  award  was  founded'. 
So  where  it  was  stipulated,  that  in  case  of  the  breach  of  an  agree- 
ment, the  sum  of  one  hundred  pounds  should  be  received  as  a  stipu- 
lated debt,  binding  on  each  party  as  to  the  amount ;  and  an  action 
for  damages  generally,  for  the  breach  of  this  agreement,  was  referred 
to  an  arbitrator,  who  awarded  only  ten  pounds  damages ;  the  court 
held,  that  in  order  to  entitle  the  party  to  move  to  set  aside  the  award, 
it  was  necessary  expressly  to  state  in  the  aiBdavit,  that  tbisr  clause 
was  pointed  out  to  the  arbitrator  at  the  time,  and  that  he  was  required 
to  act  upon  it*.  But  all  the  witnesses  of  the  party  against  whom  aa 
award  is  made,  should  regularly  be  examined,  and  in  his  presence,  if 
be  require  it,  or  it  will  be  a  ground  for  setting  aside  the  awards 
If  an  award  be  made  on  an  improper  stamp,  and  no  appUcation  be 
made  to  enforce  the  award,  the  court  will  not  set  it  asideS  :  And  if 
an  objection  to  the  stamp  be  not  alledged  as  a  ground  for  obtaiDing  a 
rule  to  shew  cause  to  set  aside  an  award,  the  court  willnot  suflfer 
it  to  be  relied  upon  afterwards,  when  cause  is  shewn*^.  On  a  motion 
respecting  an  award  of  commissioners  under  an  indoanre  act,  tbe 


•  S  Taant.  426.  and  see  1  Stark.  Ni.  PH.  *  1  Marsh.  404. 

S09.  1  Moore,  187.  •  8  Baro.  &  Aid.  '704. 

b  2  Barn.  &  Aid.  691.  ^4  Price,  «S3. 

e  4  Dornf.  &  East,  589.  and  see  1  Boi.  k  f  7  Durnf.  k,  East,  95. 

Pttl.  91. 175.  ^JJddeliy.  Johnttofie,  H.  39  Geo.  III.  K.B. 


Digitized  by  CjOOQ IC 


OF  ARBITRATION.  875 

oourt  of  KiDg's  BeDch  said  :  *^  We  may  panish  upon  this,  tf 
there  be  any  corruption ;  or  enforce  its  execution  by  mandamui : 
But  we  are  not  to  interpret  or  set  aside  these  awards,  upon  com- 
plunt  of  their  obscurity^  &o.**  And  if  upon  a  reference,  either 
party  is  precluded  by  the  terms  of  the  rule  from  going  into  evi« 
deoce  of  that  which  he  is  desirous  to  try,  his  remedy  is  by  moving 
to  set  aside  the  rule  of  reference ;  but  he  cannot  impeach  the 
award\ 

The  mode  of  setting  aside  an  award  is  by  application  to  the . 
court  in  which  the  action  was  depending,  when  the  reference  is 
by  rule  of  court,  or  order  of  nisi  priu$ ;  or  if  there  be  no  action 
dependiog,  in  the  court  of  which  the  submission  is  made  a  rule 
undar  the  statute  :  And  unless  the  application  be  founded  on  some 
objection  to  the  legality  of  the  award,  appeariug  on  the  face  of  it, 
there  must  be  an  affidamtf  stating  the  grounds  upon  which  it 
wu  made ;  and  it  is  usual  to  have  an  aflSdavit  of  facts,  in  answer 
to  the  application.  When  the  reference  is  by  rule  of  court,  or 
order  of  mi$i  print,  there  being  a  cause  then  depending,  the  affi- 
davits in  support  of,  or  in  answer  to  the  rule  for  setting  aside  an 
award,  must  be  entitled  in  the  cause^;  but  when  the  submission 
is  made  a  rule  of  court  under  the  statute,  there  being  no  cause 
depending,  it  is  not  necessary  that  the  affidavits  should  be  entitled^ : 
or  they  may  be  entitled  ''  In  the  matter^t  &c.**  In  practice  it 
is  usual,  when  a  rule  for  an  attachment  is  moved  for,  to. oblige 
the  party  who  complains  of  the  award,  to  move  to  set  it  aside, 
unless  the  objections  appear  on  the  face  of  it ;  and  then  both  rules 
come  on  together' :  This  gives  the  other  side  an  opportunity  of 
answering  the  allegations,  on  which  the  objections  to  the  award  ace 
founded. 

The  courts,  we  may  remember,  will  not,  on  the  last  day  of 
term,  hear  a  motion  for  a  rule  niei  to'  set  aside  an  award' ; 
nor  can  counsel  be  heard  on  that   day,   to  shew  cause  agamst 


•  CsM  on  Uie  Optr^KtliH  lotHomn  act, H.  «  /d  SI.  S  Smith,  S5S. . 

SS  Geo.  III.  K.  B.  « IS  East,  1€6.  (aj.  JnU,  870. 

»  3  Taont.  378.  '  6  East,  310. 

•5  East,  SI.  ^«/  9  Ante,  51^. 
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such  ii  rule,  but  the  same  must  be  enlarged,  and  made  peremp- 
tory for  the  next  ensuing  term.  And  where  the  submission  is  by 
bond  or  other  wriling  under  the  statute,  the  application  to  set 
aside  the  award  must  be  made  before  the  last  day  of  the  next 
term  after  it  is  made^.  So  where  the  application  is  to  refer  badL 
the  award  to  the  same  arbiU'ator  to  re-consider  it,  on  the  gronod 
that  be  had  not  sufficient  materials  before  him,  it  must  be  made 
within  the  same  time ;  although  the  arbitrator  be  not  charged  with 
corruption  or  undue  practice*^.  But  the  limitation  of  time  pre- 
scribed by  the  0  &  10  W.  III.  for  applications  to  the  court  to 
set  aside  awards,  applies  only  to  cases  where  an  original  autho- 
rity is  given  to  the  court  by  that  act^ :  And  though  the  court  will 
in  general  adopt  the  same  rule,  in  cases  where  their  authority 
exists  independently  of  the  act,  yet  when  they  see  sufficient  reason 
for  their  interference,  they  will  interpose  their  authority,  though 
the  time  prescribed  should  have  elapsed^ 

The  courts  will  not  set  aside  an  award,  though  for  defects 
appearing  on  the  face  of  it,  after  the  expiration  of  the  time 
limited  by  the  statute* :  And  a  party  cannot,  in  shewing  cause 
against  an  attachment,  impeach  the  award  for  any  extrinsic 
matter''.  But  upon  an  application  for  an  attachment,  for  non- 
performance of  an  award,  it  is  competent  to  the  parties  to  ob- 
ject to  the  award,  for  any  illegality  apparent  on  the  face  of 
it,  although  the  time  limited  by  the  statute,  for  applying  to 
tlie  court  to  set  aside  the  award,  is  expired*  :  The  reason  is^ 
that  upon  a  motion  for  an  attachment,  the  party  would  be 
without  remedy,  if  the  attachment  were  granted,  notwithstanding 
the  illegality  of  the  award ;  whereas  if  the  party  were  left  to  his 
remedy,  by  bringing  his  action  on  the  award,  it  would  be  competent 
to  the  defendant  to  take  advantage  of  any  illegality  appearing  on 
the  face  of  it\ 


»  Ante,  872.  f  6  Darnf.  k  Ea^t,  161. 

i>2Donif.4c  East,  781.  t7   Durof.   k    East,    73.   tad   tee  1 

•jtnte,sn%.  Stand.  387.   e.    Bamei,  56,  7.    11  Etft» 

4  6  Taunt.  111.1  Manh.  471 .  8.  C.  568,  9. 

^Per  Pmeli,  Joat.  Andr.  S97.  1  Eaft,  *  1  £ut,S77,  8.pir£amM»,  Jolt 
S76i  and  tee  Bones,  5$. 
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CHAP.  XXXV. 


Of  Trials  at  Nisi  Prius^  and  their  Incidents. 

YN  the  present  chapter  will  be  considered,  as  iocidents  to  the  trial 
at  nui  priiM,  the  briefs  for  counsel ;  pleas  puit  darrein  can- 
UaMomce ;  withdrawing  the  record ;  challenging  and  swearing  the 
jurors,  and  tcdennen ;  the  order  in  which  counsel  are  heard  at  the 
trial  -  withdrawing  a  juror ;  bills  of  exceptions,  and  demurrers  to 
evidence;  the  nonsuit,  or  verdict;  and,  if  the  yerdict  be  given  for 
the  plaintiff  in  ordinary  cases,  or  for  the  defendant  in  replevin^  the 
damages  found  by  the  jury  ;  special  Terdicts,  special  cases,  and  points 
reserred;   and  lastly,  the  poffea. 

Previous  to  the  trial,  a  Arte/*  should  be  prepared  by  the  attorney 
for  each  party,  and  delivered  to  counsel ;  containing  a  copy  or  full 
abstract  of  the  pleadings,  a  clear  statement  of  the  facts  of  the  case, 
with  such  observations  as  occur  thereon,  and  a  proper  arrangement  of 
the  proofs,  with  the  names  of  the  witnesses.  The  great  rule  to  be 
observed  in  drawing  briefs,  as  it  is  well  expressed  in  a  late  useful  pub- 
lication*, consists  in  conciseness  with  perspicuity.  And  though  in 
general  the  plaintiff  has  only  ttoo  counsel,  yet  he  may  be  allowed  for 
fees  to  tkree^  on  taxation  of  costs,  in  a  cause  of  difficulty*". 

When  the  cause  is  called  on,  the  defendant  may  plead  any  matter 
of  defence  arising  after  the  hut  continuance,  or  as  it  is  called  in 
French,  pm»  dcmrein  continuance,  or  in  Latin,  post  uliimam  can'- 
tinuaiionem  ."and  such  a  plea  may  be  pleaded,  after  the  jury  are  gone 
from  the  bar  ;  but  not  after  they  have  given  their  verdict*.  The  last 
contimiaiioey  previous  to  the  sittings  or  assizes,  is  the  day  of  the  return 


•  1  Sd.  Pr.  47«.  and  we  Lee>i  Prac.  Die  *  1  Chit.  Rep.  544. 

1  V.  p.  5231.  for  aome  osofiil  obKnrfUioiif,  •  Doc.  pL  HI.  Pevwn  ?.  PofAmr,  H.  S 

•a  to  the  mode  of  drawing  briefii.  Geo.  U  BuL.  Ai.  /Vi.  310. 
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of  the  venire  faciaSf  from  wheDce  the  plea  is  cootinoed,  by  the  dwtrd 
of  the  distringas  or  habeas  corpora,  to  the  next  term,  unless  the 
chief  justice  or  judges  of  assize  shall  first  come  on  the  day  of  nisi 
priu^:  And  on  this  day^  if  any  matter  of  defence  has  arisen  after  the 
last  continuance,  it  may  be  pleaded  by  the  defendant ;  as  that  the 
plaintiflP  has  given  him  a  release,  or  is  bankrupt^,  outlawed,  or  ex^^ 
communicated  ;  or  that  the  defendant  has  become  bankrupt,  and  ob- 
tained his  certificate^ ;  or  a  judgment  recoTered  against  him  as  ex- 
ecutor^ ;  or  an  award  made  on  a  reference  after  issue  joined*.  So  it 
may  be  pleaded,  that  \feme  plaintiff^  is  married,  or,  in  dehi  by  an  ad- 
ministrator, that  the  plaintiff's  letters  of  administration  are  revoked, 
puis  darrein  continuance^.  But  in  ejectment^  the  defendant  is  not 
allowed  to  plead  a  release  by  the  lessor  of  the  plaintiff^.  And  where 
a  landlord,  with  the  permission  of  his  bailiff,  who  had  made  a  distress 
for  rent,  commenced  an  action  in  the  bailiff's  name,  against  the 
sheriff,  for  taking  insufficient  pledges,  and  the  bailiff  afterwards, 
without  the  landlord's  privity,  released  to  the  sherifi^  who  pleaded  it 
puis  darrein  continuance^  the  court  of  Common' Pleas,  we  have  seen, 
set  aside  the  plea,  and  ordered  the  release  to  be  delivered  up  to  be 
cancelled^.  So  a  plea  puis  darrein  continuance^  of  a  release  by  one 
of  several  plaintiffs  in  assumpsit,  was  set  aside  by  the  court  of  King's 
Bench  witliout  costs,  on  the  terms  of  indemnifying  the  plaintiffs, 
who  had  released  the  action,  against  the  costs  of  it,  although  their 
consent  had  not  been  obtained  before  action  brought ;  it  appearing 
that  no  consideration  had  been  given  for  the  release,  and  that  the 
plaintiffs  sued  as  trustees  for  the  creditors  of  an  insolvent  person'. 
But  unless  a  very  strong  case  of  fraud  be  made  out,,  the  court  of 
Common  Pleas  will  not  control  the  legal  power  of  a  co-pl^otiff  to 
execute  a  release^.  If  any  matters  pleadable  after  the  last  continuance 


«  Bui.  Ni.  Pri.  310.  and  see  Dyer,  361.  ment  was  obUioed  in  an  action  of  dtHon 

2  Lntw.  11 43.  1  Blac.  Rep.  497.  for  the  time  simple  coutract,  or  by  confanion  of  the  de- 

to  which  the  p!ea  is  ooatinued.  fendant  5  Taont.  665,  1  Manb.  S80.  S.  C. 

*»  Capper  ▼.  Sfemirl,  H.  98  Geo.  III.  K.  fi.  "8  Esp.  Rep.  504. 

15  East,  6Sa.  '  Bui.  NL  Pn.  309.  and  see  Com.  Dig.  t»t- 

<^  But  this  it  seems  must  be  pleaded  jpe-  i45a/emtf«/,T.  94. 

dalty,  and  pot  in  the  general  form  prescribed  f  4  Mfante  k,  SeL  300.  and  aee  7  Ttuat* 

by  Uie  statute  5  Geo.  II.  c.  30.  $  7.  6  East»  9..Ante,  706. 

413.  2SmithR.  659.  S.  P.  but  see  2  H.  Blac.  h  7  Taunt,  48.  Anif^  705. 

^53.  9  East,  82.  AnU,  669.  >  1  Chit.  Rep.  39oi  il«fe,  705. 

<  5  Taunt.  333.  1  Marrii.  70.  S.  C.  And  ^  7  Taunt.  421.  dm,  705. 
it  is  no  answer  to  such  a  plea^  that  the  judg- 
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liippeii  after  plea,  and  before  the  retarn  of  the  venire  faciat^  they 
BHUt  be  pleaded  in  bamk.  But  matters  arising  after  the  return  of  the 
W9mr€  facias,  may  be  pleaded  either  in  iaiiir  or  at  nut  priu$*:  And 
where  the  defendant  had  obtained  his  certificate  under  a  commiaaioa 
of  Wokrapt,  after  plea  pleaded,  and  then  pleaded  it  in  bank,  as  ft 
■utter  arising  after  the  last  continuance,  but  in  fact  another  coa- 
tiaoanoe  had  intervened  between  the  certificate  and  the  plea,  the 
court  of  King^s  Bench  permitted  him  to  plead  it  nicfic  pro  ttcnc^,  on 
pajmenl  of  costs^.  But  matters  arising  after  the  trial,  and  before 
the  day  in  bank,  cannot  be  pleaded  pui§  darrein  continuance^ 

These  pleas  are  twofold,  in  abatement  and  in  bar'.  If  any  thing 
happen  pending  the  writ,  to  abate  it,  this  may  be  pleaded  pttie  dar^ 
rein  canHmnance,  though  there  be  a  plea  in  bar ;  for  this  only  waires 
an  pleas  in  abatement,  that  Were  in  being  at  the  time  of  the  bar 
pleaded,  and  not  subsequent  matter :  but  though  it  be  pleaded  in 
abatement,  yet  after  a  former  bar  pleaded,  it  is  |)eremptory,  as  well  on 
demurrer  as  on  trial ;  because  after  pleading  in  bar,  the  defendant 
has  answered  in  chief,  and  therefore  can  never  have  judgment  to 
answer  over'.  After  a  plea  in  bar,  if  the  defendant  plead  a  pleapnit 
darrein  continuance^  this  is  a  waiver  of  his  bar,  and  no  advantage 
ahall  afterwards  be  taken  of  it> :  Nor  can  the  plaintiff  afterwards  pro- 
ceed on  the  former  plea**. 

The  great  requbite  of  these  pleas  is  certainty^:  and  it  is  not 
good  pleading  to  say  generally,  that  after  the  la$t  continuance  such 
a  tlung  happened,  but  the  time  and  place  must  be  precisely  alledged*^. 
The  form  of  the  plea,  if  at  the  assizes,  is  as  follows :  And  now  at 
hie  daif^  thai  ie  to  say,  ofi,  ^c.  come9  the  eaid  C.  D.  by  E.  P» 
hi$  eomneel,  and  eay§  (if  in  bar,)  that  the  said  A.  B.  ought  not  further 
to  mosniam  thie  action  against  him  the  said  CD.;  because  he  says, 

that  after  the day  of last  past,  from  which  day  until  the 

day  of  — —  tn term  next,  (unlew  the  justices  of  out 


•  5  taoDt.  333. 1  Manh.  70.  S.  C.  ff  1  Salk.  ITS. 

»(%frT.  SiemarU  H.  88  Geo.  IILK.  B.  ^Oipperv,  SUmari,  H.fi8G«x  UL  K.  B. 

*88ndilL396,  tYek.  141.  Cro.  Jao.  861.  Fraem.  118. 

'  Jb4vA  V.  mum,  B.  88060,  UL  K.  B.  8  Lotir.  1143.  8  Salk.  519.  8  WUa.  139. 


•Oilk&P.  105;  AlejB,66w  ^  ^vL  Nu  Pti.  909. 

fMaMFmai8^8. 
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I99d  the'lumg^  assigned  to  hold  the  assizes  ofomr  said  joikf  fie  Mi^, 

is  and  for  the  counhf  oj should  Jirst  come  em  the  -*^  day  if 

at in  the  said  count)/  of Jj  the  wiion  qfopeeaid  i«  cen-^ 

tinued,  to  wit,  on  8fc.  at  8fc,  the  said  A.  B.  hjf  his  deed,  dated  ^. 
did  release  8fc. ;  and  so  diew  the  particular  matter*.  In  abaiement^ 
the  plea  ooDcludes,  by  prayiti^  judg-tneut  of  the  ivril,  and  ih<xt  the 
same  maiy  be  quashedf* ;  or  if  tbe  writ  is  abaled  defuct^  by  pvayiag^ 
judgmeiU  j^  the  eourt  mil  further  proceed^ :  In  icir,  the  oonclusioa 
of  the  plea  19,  thai  the  plaintiff  ought  noifurihep  to  mainiain  his 
action^  and  not  that  the  former  iwfueet  should  not  be  taken;  be- 
cause  it  is  a  substantive  bar  of  itself,  and  comes  in  place  of  the  former, 
^d  tburefoue  musi  be  pkNMied  to  tlie  aciioa''. 

There  are  likewise  seme  pkas,  which  may  be  pleaded  al  nisiprins^ 
that  cannot  properly  be  termed  pleas  puis  daarein  conkinuancey  be- 
Pause  the  mattev  pleaded  need  not  be  expressly  mentioned  lo  bate 
kappe»ed  after  the  last  conliouaBce  ;  as  in  hrespasSy  that  the  plaintiff 
was  outlawed  for  felony* :  So  the  defendant  may  plead,  that  Sif^me 
plaintiff  was  cot>ert  on  the  day  of  the  wrk  purchased  ;  but  he  caonol 
plead  that  she  took  baron  pencKng  the  writ,  without  pleadinf;  it  after 
the  last  continuance :  the  diversity  seems  to  be,  between  such  things 
as  disprove  the  writ  in  fact,  and  such  as  disprove  it  in  law^. 

Pleas  after  the  last  continuance  being  productive  of  delay,  are 
subject  to  the  same  sort  of  restraints  as  pleas  in  abatement :  they  must 
be  verified  on  oath,  before  they  are  allowed';  and  they  cannot  be 
amended  after  the  assizes  are  over^ :  There  can  be  but  one  plea  puis 
darrein  continuance^ ;  and  suoh  a  plea  cannot  it  is  said  be  pleaded 
after  a  demurrer^.  But  if  a  plea  puis  darrein  continuance  be  filed> 
and  verified  on  oatli,  the  courts  cannot  set  it  aside  on  motion,  bat  are 


«  BnlNUPriSlO.  h  Yelv.  181.     Freem.  253.  Bui.  Ni  P'** 

*  Gilb.  C.  P.  105.  «  Lutwr.  1143.  309.  but  see  the  case  of  Hartiof  t.  Dixcmt 

•  3  Lev.  120.  Bui.  Ni.  PH.  31 1.  M.  29  Geo.  HE.  K.  B.  2  Smith  E.  659.  S.  C. 

*  Cro.  Eliz.  49.  2  Lutw.  1143.   Bui.  Ni,  where  a  plea  puis  darrein  coniinuanee  wM 
Pri,  310.  but  see  Dyer,  361,  in  mfrg.  amended  upon  terms. 

•  T(heQl«  Dig.  904.  *  Bro.  Abr.  tiu  ConttoK^nce,  pt  ^'  ^'' 
'  Bro^  Abr.  tit*  Contimma,  pL  57.  BnU  Jenk.  160.  Gilb.  C.  P.  105. 

Ni.  iK  310.  *  1   Str..  49«i  cites  Moor,  SITl-   I  ^ 

ff  Frcem.  353.  1  Str.  493.  21  Smitb  R.  Baym.  366.  but  im  fiDb^  8i.  coa'^ 
396. 
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h6\mA  to  heceWc  ilf :   And  an  afiidatlt^  rdtbhrlri^  to  the  plea,  Ue^d  not 
be  entitled  in  the  caUseK 

When  a  pl^  psit  darreiH  continuance  ib  put  h  at  tbb  assize^,  ihi 
plaintiff  is  not  to  reply  to  it  thfet^ ;  Ibf  the  jud^6  has  no  pdwlsr  tU 
accept  of  a  replication,  nor  to  try  it%  but  ought  to  return  the  plea  as 
pure!  of  the  r($odfd  of  H<#i  ^ii*'^ ;  and  if  the  plaintiff  demurs  it 
cannot  be  argued  tbere^  When  A  plea  is  certified  on  thfe  hvLck  6t  {b6 
potted,  knit  the  plaintiff  deiliurs,  if  the  defetidant,  on  the  exjiil'iition  of 
a  rote  given  for  hrid  to  Join  iti  detntirr^fj  i^efuse  to  do  so,  the  plairitiff 
'"'J  ^S"  jttd^itteiit':  And  id  ord^r  to  preVeftt  yexatidus  d^lajr;  the 
toart  of  King*«  B^ndh  iVilt  ordet^  a  d^tborret-  td  duch  a  plea;  to  stand 
for  the  first  pdpd^  day  ib  T^tm*. 

Previous  to  s^earlhg  the  jtiry,  the  plaintiff  may  wUhdrafo  the 
fceor^,  and  by  that  itieans  preveht  the  cadse  fr6m  being  tried :  But 
this  eannot  be  ddrte  by  ftte  ptdihtiff's  counsel,  until  a  brief  has  beeh 
delivered  to  him^ ;  a  ^eftdlher  in  a  cause,  witbdut  a  brief,  not  bein^ 
tafieient^  If  the  reeoi'd  b^  itot  tvithdravrn,  the  trial  proceeds;  atrd 
a^  tlie  jury  are  called,  they  may  be  challenged. 

ChcUlengei  ar^  of  two  kinds ;  first,  to  the  atrctff ;  atfd  secondly,  tb 
tfte  polU.  Challenges  to  the  array  are  at  6nce  ah  exception  to  (be 
Wbtfk  paoef,  in  ii^bicti  the  jury  are  arnlyed,  or  set  in  or.der  Uy  the 
sbetHf  in  his  returh ;  and  they  ttiay  be  made  on  account  of  psi^- 
liaiity,  or  some  default  in  the  sheriff  or  his  nnder-officer  v^ho  arrayed 
the  psneK  Aitd  generally  speaking,  the  sttoe  reasons  that  belbra 
awarding  Ihe  tenire,  were  Sufficient  to  bav^  directed  it  to  tfaei  cbroner 


*  2  Wib.  137.  3  Durnf.  &  Eftst,  554.  5  «  Capper  ?.  Siuari,  H.  28  Geo.  IK.  K.  B. 

TMnt  333.     1  ifoarab.  70.  S.  C.  t  Stark.  '  Yelv.  IdO.  da.  Jar.  261.  S.  C.  Freeo^. 

MP/i.  62.  bat  see  Jenk.  159.  YeU.  180.  S52.  2  Mod.  307.  S.  C. 

and  Bal.  Ni.  Pri.  309.  where  it  is  said  to  be  •  2  Mod.  307.  1  Stark.  Ni.  Pri,  62. 

in  the  breast  of  the  judge,  whether  he  will  '  Freem.  252.  Bui.  Ni.  Pri.  31 1.  And  se« 

accept  ittcb  plea  or  not,  that  li,  whether  ^e  further  as  to  pie-as  puii  darrein  eominuar.ee^ 

willor^ll  iM>tpV6te«<f  ?b  th^  trinh  And  in  wl^eA  m^cessary,  and  the  tho^airJ  mode  of 

Say.  Bcp.  266.  a  frtea  puis  darrein  tohtmwance  pleading  them»  Chitty  ob  Pleadiay,  I  V.  p. 

was  id  aside,  because  the  matter  of  it  arose  634,  &c. 

h^are  the  last  continaaDce.  f  1  SUrk.  Ni.  Pru  62. 

^  5Taoiit.  333.  1  Mars^.  70.  S.  C.   8ed  ^  2Campb.  487. 

fMw;  and  see  3  Pric«,  200,  201.  temb.  '  3  Tauot.  225. 

isiilra.  *  Cowp.  U2. 
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or  elisorsi  will  be  also  saffident  to  qaasb  the  UTay,  when  made  by  aa 
officer  of  whose  partiality  there  ia  any  good  ground  of  aospicioD. 
Alao^  though  there  be  no  peraonal  objection  against  the  aberifl;  ytt  if 
lie  array  the  panel  at  the  nomination  or  under  the  direction  of  dther 
party,  this  is  good  cause  of  challenge  to  the  array. 

Challenges  to  the  polls,  tit  capUaj  are  exceptions  to  particakr 
jurors ;  and  according  to  Sir  Edmard  Cokt^f  they  are  of  four  kinds; 
iSrsty  propter  honorii  reitpedumf  as  if  a  lord  of  parliament  be  im- 
panelled on  a  jury,  in  which  case  he  may  challenge  himself,  or  be 
challenged  by  either  party.    Secondly,  propter  de/ectmmf  as  if  a 
juryman  be  an  alien  bom,  or  a  slave  or  bondman;  ao  if  he  be  not 
resident  in  the  county,  or  have  not  the  necessary  qualification  of 
estate.     All  incapable  persons,  as  infants,  ideots,  and  persons  of 
.  non-Mane  memory,  are  likewise  excluded  upon  this  ground^  Thirdly, 
propter  affectum^  as  that  a  juror  is  of  kin  to  either  party,  within  tbt 
jttiif  A  degree^ ;  that  he  has  been  arbitrator,  or  declared  his  opinion  oa 
either  side ;  that  he  has  an  interest  in  the  cause^ ;  that  there  is  aa 
action  depending  between  him  and  the  party;  that  he  has  taken 
money  for  his  verdict,  or  even  eat  and  drank  at  either  party*s  ex- 
pense; that  he  has  formerly  been  a  juror  in  the  same  cause;  that  be 
is  the  party's  master,  servant,  tenant",  counsellor,  steward  or  attorney, 
or  of  the  same  society  or  corporation  with  him.    All  these  are  prin- 
cipal causes  of  challenge :  Besides  which  there  are  challenges  to  tbe 
favour^  where  the  party  objects  only  on  account  of  some  probable 
grounds  of  suspicion,  as  acquaintance,  and  the  like ;  the  validity  of 
which  must  be  left  to  the  determination  of  Irtert,  who,  in  case  the  first 
mw  oaUed  be  challenged,  are  two  indifferent  persons  named  by  tbe 
court;  and  if  they  try  one  man  and  find  him  indifferent,  he  shall  ba 
sworn ;  and  tiien  he  and  tbe  two  triers  shall  try  the  next ;  and  when  an- 
other is  found  indifferent  and  sworn,  the  two  triers  shall  be  superseded, 
and  tbe  two  first  eworn  on  the  jury  shall  try  the  rest'.    Fourthly,  a 
juror  may  be  challenged  propter  delictum^  as  for  a  conviction  of 
treason,  felony,  peijury,  or  conspiracy;   or  if,  for  some  infamous 
offence,  he  has  received  judgment  of  the  pillory,  tumbrel,  or  the  like, 
or  to  be  branded,  whipped,  or  stigmatized ;  or  if  he  be  outlawed  or 


•1  Inst  156.  <  3  Bar.  1856. 

*  Oilh.  C.  P.  95.  •  Gilb.  C.  P.  95. 

fFwcliL.401.  *Co.Lit.l5«. 
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necnniiraiiietted,  or  hath  been  attainted  of  &lse  Terdicty  prmmunw, 
or  forgery.  A  juror  may  himself  be  examiaed  on  his  voire  dire, 
mth  regard  to  such  causes  of  challenge  at  are  not  to  his  dishonour 
or  discredit ;  but  not  with  regard  to  any  crime,  or  any  thing  which 
tends  to  hb  disgrace  or  disadTantage*. 

By  the  balhUmg  act,  we  may  remember,  the  names  and  additTonr 
if  the  jurors  are  to  be  written  on  pieces  of  parchment  or  paper,  of 
equal  sixe,  and  delirered  to  the  marshal,  by  the  under-sheriff  or  his' 
sfent ;  and  are  to  be  rolled  up,  by  the  direction  and  care  of  the  mar- 
shal, all  as  near  as  may  be  in  the  same  manner,  and  put  together  in  a 
box  or  glass  to  be  prorided  for  the  pttrpose^  And  by  the  same  act% 
"  when  any  cause  shsll  be  brought  on  to  be  tried,  some  indiflerent 
^  person,  by  direction  of  the  court,  may  and  shall,  in  open  court, 
"  draw  out  fwehe  of  the  said  parchments  or  papers,  one  after  another ; 
^  and  if  any  of  the  persons  whose  names  shall  be  so  drawn,  shall  not 
^  appear,  or  be  challenged  and  set  aside,  ihen  such  further  number, 
"  until  twelye  persons  be  drawn  who  shall  appear,  and  after  all 
"  caoMS  of  diallenge,  shall  be  allowed  as  fiiir  and  indifferent ;  and 
^  the  said  twelre  persons  so  first  drawn  and  appearing,  and  approved 
^  as  indifferent,  their  nanoes  being  marked  in  the  panel,  and  they 
*  being  sworn,  shall  be  the  jury  to  try  the  said  cause ;  and  the  names 
^  of  the  persons  so  drawn  and  sworn,  shall  be  kept  apart  by  them- 
**  sdres,  in  some  other  box  or  glass  to  be  kept  for  that  purpose,  till 
**  Mich  jury  shall  haTo  giren  in  their  yerdict,  and  the  same  is 
^  recorded,  or  until  such  jury  shall,  by  consent  of  the  panics,  or 
**  IssTe  of  the  court,  be  discharged  ;  and  then  the  same  names  shall 
^  he  ioUed  up  again,  and  returned  to  the  former  box  or  glass, 
"  there  to  be  kept,  with  the  other  names  remaining  at  that  time  un- 
"  drawn;  and  so  iotie9  quotie9,  aa  long  as  any  cause  remains  then  to 
"  be  tried.'* 

When  a  view  is  allowed  in  any  cause,  it  is  provided  by  the  same 
statute^,  that  the  jurors  who  took  the  riew,  or  such  of  them  as  shall 
appear,  shall  be  first  sworn  upon  the  jury  lo  try  the  cause,  before  any 


•  For  nQn€raMbN«w,M0Co.  Ut  156,         ^Anle^  894,  5. 
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d^aw^ng;  as  afojr^d ;  a^d  ^a  m^ny  oply  shall  he  4ranB,  to  he  adde4 
tQ  Ihe  Y^e^ers  who  appear,  as  shsill,  after  b\\  defaulters  and  ^t^allea^ 
^Ipwed^  make  up  tljv^  uyipher  of  twlfoe,  to  l^e  aworu  for  the  triii  of 
the  cause. 

At  coromon  law,  if  a  sufficient  number  of  jurymen  did  not  appear 
at  the  trial,  pr  so  many  of  tbem^  were  chaUenged  and  set  aside,  as 
that  the  renit^indep  ¥^o.i^d  not  make  u{»  a  fuU  jury,  there  issued  a 
^rit  to  th^  sheifiij^  pf  Mndecim,  decern^  or  octo  taks^  aocordini^  to  t^ 
number  that  was  defioieot,  in  order  to  complete  the  jury^ :  Aod  this 
is  still  vecesaary,  on  trials  at  bar**.    B.ut  now,  by  the  statute  85  Hen. 
yill.  c.  9.  §  6,  7,  a.  (extended  to  qui  tam  actions,  hy  the  4  &  &  PL 
^  Jtf.  0.  ?.)  ^^  the  justices  of  aasjjce  or  nm  priu^j  upon  request  made 
*'  Ij^y  the  plaintiff  or  defendant,  are  authorized  to  command  the  sherifl^or 
'^  otl^a  Qiuiiater  to  nihqm  the  oakias^  of  the  return  shall  appertain,  to 
*^  nam/e  and  appoinly  as  o£(en  as  need  shall  require,  so  many  of  such 
'*  other  able  persona  of  the  said  county,  then  present  at  the  said 
**  assizes  or  nm  priiM,  as  abatt  make  up  a  full  jury ;  whioh  persons 
**  shall  be  added  to  the  former  panel,  and  their  names  annexed  to  the 
<<  same  i  and  that  the  parties  shall  have  their  ohallengea  ta  ike  juvors 
^  so.  named,  added  and  annexed  to  the  said  former  panel,  as  if  they 
<f.  had  beeii  impaneUed  upon  th^  venire  fadoM ;  and  that  the  said 
<*  justicea  shall  and;  may  proceed  to  the  trial  of  every  such  issue,  with 
**  those  persons  thai  were  before  impaneUed  and  returned,  and  with 
^*  thofie  newly  added  and  annexed  to  the  said  former  panel,  in  such 
^  wise  as  they  migkA  or  ought  to  have  done,  if  ail  the  said  juvors 
**  had  been  returned  upon  the  writ  of  venire  facia$ ;  and  that  every 
<*  ktkdk  trial  shall  he  as  good  and  efieotual  in  the  law,  to  all  intents 
**  and  purposes,  aa  if  such  trial  had  been  had  by  twehe  of  the  juiiors 
*f  impanelled  and  ceturaed  upon  the  writ  of  venire  facias.^    The 
qualification  of  a  tales-many  in  point  of  estate,  is  only  Jive  pounds 
per  annum".    And,  by  the  7  &  8  W.  III.  c.  32.  §  8.  the  sherifTis 
dii^ect^  to  return,  su/^  peijsons  to  serv^  upon,  the  tc((e«p  as  shall  be 
returned  upon  som^  other   panel,  ^ifA  then,  attending  the  court. 
Heoce  it  is  usual  to  draw  their  names  o^t  of  the  box^;  though  VKh.ere 
it  is  desired  by  the  gentlemen  of  the  panel  who  appear,  and  con- 
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sated  to  b;  tiie  parties,  the  aheriff  may  feturn  such  other  g^ntletnen 
ttcaa  be  procttrecl  to  attend*.  And,  in  the  King's  Bench,  th&  master 
may  allow  the  auin  of  one  guinea  each  to  tales-meny  on  the  (rial  of  a 
cause  by  a  special  jury  in  London  or  Middlesea^.  The  plaintiff  may 
avoid  a  noiwuiti  by  refusing  to  pray  a  tales^ :  And  afler  a  jnrar  has 
been  ehaUenged  on  the  principal  panel,  he  ought  not  to  be  sworn  a§  it 

When  the  jury  are  sworn,  the  junior  counsel  for  the  plaintiff  opena 
the  pleadings ;  after  which,  if  the  proof  of  the  issue  rest  on  the  plain- 
ti^  as  where  the  general  issue  is  pleaded,  the  senior  or  leading  coun- 
sel states  his  case  to  the  jury ;  and  after  calling  and  examining  wit* 
■esses  in  support  of  it,  the  counsel  for  the  defendant  are  heard  ;  and 
if  they  call  any  witnesses,  the  plaintiff's  counsel  have  the  general 
reply.     But  where  there  is  a  rule  to  pay  money  into  court,  the  mere 
production  of  the  rule  by  the  defendant  is  not,  we  have  seen*,  consi- 
dered as  evidence  on  his  part,  so  as  to  give  the  right  of  reply  to  the 
plaintiff.     And  where  the  general  issue  is  not  pleaded,  but  issue  is 
joined  on  a  collateral  fact,  as  the  execution  of  a  release  in  assumpsit 
or  debt,  or  a  right  of  way  in  trespass^  the  proof  of  which  rests  on  the 
defendant,  bis  counsel  begin,  after  the  pleadings  are  opened,  and  bova 
the  general  reply.     The  same  order  is  observed  iu  trespass  quare 
dausmm  fregit^  if  the  defendant  plead,  as  to  the  coming  with  force 
and  arms,  and  whatever  else  is  against  the  peace,  not  gnrlty,  and  as 
to  the  residue  of  the  trespasses  a  justification,  which  is  denied  by  the 
replication';  and  in  ejectment^  by  the  heir  at  law  against  a  devisee, 
if  the  defendant  will  admit  the  lessor  of  the  plaintiff  to  be  heir.     So 
if  the  lessor  of  the  plaintiff  prov^  his  pedigree,  and  there  stop,  and 
the  defendant  set  up  a  new  case  in  his  defence,  which  is  answered  by 
evidence  on  the  part  of  the  lessor  of  the  plaintiff,  the  defendant  is  en- 
titled to  the  general  replys :  which  is  also  the  case,  where  the  lessor 
of  the  plaintiff  claims  under  a  will,  and  the  defendant  under  a  codicil 
thereto,  the  validity  of  which  is  the  question  between  tbem,  and  the 
defendant  admits  the  title  of  the  lessor  of  the  plaintiff  under  the  will*". 
And  in  an  action  of  trespass^  where  the  general  issue  is  pleaded,  and 


•BuLM. /^;305.  (1). 
^  1  Obit  Rep.  544.  •  Ante,  651. 

«  1  Sir.  707.  '  3  Cmmpb.  366. 

*U.  64a  t  14  lUym.  1410.  S.  &  And  l  4  Darnf.  flc  Eost,  497. 

Ke  farther  ••  to  /a£i»-nm,  2  Saand.  349.         ^  3  Csmpb.  368. 


Digitized  by 


Google 


880  OF  COUNSEL. 

also  special  pleas,  alledgiDg  a  clandestine  removal  of  goods  to  aToirf 
a  distress,  the  plaintiff  ought  to  go  into  the  whole  ot  bis  case  i»  Ibe 

first  instance*, 

« 

Where  seTeral  defendants  appear  by  separate  attomies,  and  baTe 
separate  counsel,  if  they  are  in  the  same  interest,  only  one  oounsd 
can  be  heard  to  address  the  jury,  and  the  witnesses  are  to  be  exa- 
mined by  one  counsel  on  the  part  of  all  the  defendants,  in  the  same 
manner  as  if  the  defence  were  joint\  And  when  there  are  several 
counsel  on  the  same  side,  and  9l  junior  has  begun  to  examine  a  wit- 
ness, the  leader  may  interpose,  take  the  witness  into  his  own  bands, 
and  finish  the  examination*".  But  after  one  counsel  has  brought  his 
examination  to  a  close,  a  question  cannot  regularly  be  put  to  the  wit- 
ness by  another  counsel  on  the  same  side^  And  if  a  junior  counsel 
at  nisi  prius  take  a  well  founded  objection,  which  his  leader  gives 
up,  the  court  of  Common  Pleas  will  not  entertain  it,  in  discussing 
&  rule  for  a  new  trial  or  nonsuit  on  another  ground''.  So,  if  the  lead- 
ing counsel  at  niii  prius  take  one  line  of  case,  contrary  to  the  opi- 
nion  of  the  junior  counsel,  that  court  will  not  permit  the  latter 
to  obtain  a  new  trial,  upon  the  ground  that  he  was  prepared  with 
evidence  to  support  another  line  of  case,  which  bis  leader  re- 
pudiated*. And  if  the  plaintiff's  counsel  acquiesce  in  the  judge*s 
ruling  at  the  trial,  whereby  the  defendant  takes  a  verdict,  witliout 
going  into  his  case,  the  plaintiff  will  not  afterwards  be  permitted  to 
move  for  a  new  trial,  on  the  ground  of  a  misdirection^  In  a  criminal 
case,  a  prosecutor  conducting  his  cause  in  person,  and  who  is 
to  be  examined  as  a  witness  in  support  of  the  indictment,  has'  no  right 
to  address  the  jury,  in  the  same  manner  as  counseK  And  tbe  de- 
fendant, on  the  trial  of  a  ndisdemeanour,  cannot  have  the  assistance  of 
counsel  to  examine  the  witnesses,  and  reserve  to  himself  the  right  of 
addressing  the  jury** :  But  if  be  conduct  his  defence  himself,  and 
any  point  of  law  arises,  which  he  professes  himself  unable  to  argue, 
tbe  court  will  bear  it  argued  by  bis  counsel*.    And  where,  upon  an 


•  8  Stark.  Ni.  Pri  31.  and  see  3  Esp.  Nu  *  6  TmunL  336. 
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infomimtion  for  a  roisdeinetDouri  the  defendant  calls  no  witoesaes, 
the  coansel  for  the  prosecution,  except  in  the  case  of  the  Attorney 
general,  is  not  entitled  to  a  reply*. 

It  frequently  happens,  that  persons  are  made  defendsots  with  others, 
ibr  the  noere  parpoee  of  ezclading  their  testimony  :  In  this  esse,  if 
00  endence  whatever  be  giTen  agaiiist  the  person  so  improperly 
made  defendant,  he  may  be  acquitted  immediately  the  plaintiff  has 
dosed  bn  case,  and  may  then  be  examined  as  a  witness  on  behalf 
of  the  other  defendants ;  but  if  there  be  any,  cTen  the  slightest,  evi* 
deooe  to  charge  one  defendant,  he  cannot  be  acquitted  immediately, 
so  as  to  enable  him  to  give  evidence  for  the  others,  but  the  case 
most  go  altogether  to  the  jury  :  And  the  acquittal  of  one  of  several 
defindanti  is  not  a  matter  of  right,  which  the  defendants  counsel 
esn  daim;  it  being  discretionary  with  the  judge  at  niai  priu9, 
whether  he  will  direct  the  scquittal  of  the  defendants  against  whom 
there  is  no  evidence,  at  the  close  of  the  plaintiff's  case,  for  the  pur- 
pose of  making  them  witnesses  for  the  co-defendantflf«  So,  in  an 
aodon  against  several  defendants  for  goods  sold,  some  of  whom 
pleaded  bankruptcy,  and  others  the  general  issue,  the  court  of  Com- 
mon Pleas  held,  that  afler  the  plaintiff  had  closed  bis  case,  and  the 
bsnkrupt  defendants  had  proved  their  bankruptcy,  one  of  tliem  could 
not  be  admitted  as  a  witness,  to  shew  a  diasolntion  of  the  partnership 
prior  to  the  delivery  of  the  goods^. 

Id  this  manner  the  trial  proceeds,  unless  the  parties  agree  to  with- 
dram  a  juror* ;  which  is  frequently  done,  at  tlie  recommendation  of 
the  judge,  where  it  is  doubtful  whether  the  action  will  lie ;  and  in  such 
case  the  consequence  is,  that  each  parly  pays  bis  own  costs. 


In  the  progress  of  the  trial,  either  party,  if  there  be  occasion,  may 
tender  a  bill  of  exceptions,  or  demur  to  the  evidence.    To  under- 


•  Pe>ke>t  Cai.  Ni,  Pri.  S36.  plaintiff  cloMd  hit  cite,  ought  oot  to  be  ae- 
^  Pttko'f  End.  1  £d.  ]52,  3.  Pbillippi'i  qoitterl,  before  the  whole  case  wat  leady  for 

£n435»6.  thejary. 

•  1  Holt  JVt.  PH.  875.  per  GMt,  Cb.  J.  *  7  Taont  599.  1  Moore,  332.  S.  C. 
and  aee  I  Stark.  M.  Pri.  98,  9.  where  Lord  •  1  SUrk.  JVi.  Pri.  63.  98.     For  the  form 
EOemhcrm^  heU,  that  a  defendaot,  againit  of  the  poilM,  where  a  juror  is  withdrawn, 
whooi  no  efidenoe  bad  been  given  before  Uie  tee  Append.  Chap.  XXXV.  $  M. 
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stasd  the  nature  of  these  proceedinafs,  it  should  be  observedi  that  in 
the  first  stage  of  that  process  under  which  facta  are  ascertained}  the 
judge  decides  whether  the  evidence  offered  conduces  to  the  proof  of 
the  fact  which  is  to  he  ascertained  ;  and  there  is  an  appeal  from  his 
judgment,  by  a  bill  of  exceptions.  The  adnrissibility  of  the  evideDce 
being  established,  the  question  hono  far  it  conduces  to  the  proof  of 
the  (act  which  is  to  be  ascertained,  is  not  for  the  judge  to  decide, 
but  for  the  jury  exclusively ;  with  which  the  judges  interfere  ia  no 
ease,  but  where  they  have  in  some  sort  substituted  themselves  in  the 
phtce  of  the  jury  in  attaint ^  upon  motions  for  new  trials.  When  the 
jury  have  ascertained  the  fact,  if  a  question  arise,  whether  the  fact 
thus  ascertained  maintains  the  issue  joined  between  the  parties,  or  ia 
other  words,  whether  the  law  arising  upon  the  fact  (the  question  of 
law  involved  in  the  issue  depending  upon  the  true  state  of  the  lact,) 
is  in  favour  of  one  or  other  of  the  parties,  that  qnestion  is  for  the 
judge  to  decide.  Ordinarily  he  deckires  to  the  jury,  what  the  law  is 
upon  the  fact  which  they  find,  and  then  they  conopound  theiv  verdkl 
of  the  law  and  (aet  thus  ascertained.  0nt  if  the  party  wish  to  wMh 
draw  from  the  jury  the  application  of  the  law  to  the  fact,  and  aU  oon* 
stderation  of  what  the  hw  is  upon  the  fact,  he  then  demurs  ia  law 
upon  the  evidence ;  and  the  precise  operation  of  that  deaaurrtr  is,  to 
tabe  from  the  jury,  and  refer  to  the  court,  the  appMcatioo  of  the  law 
to  the  fact*. 

A  bill  of  exceptions  then  is  founded  upon  some  objection  in  point 
of  law,  to  the  opinion  and  direction  of  the  court,  upon  a  trial  at  bar, 
or  of  the  judge  at  nisi  priuSy  either  as  to  the  competency  of  wit- 
nesses*", the  admissibility  of  evidence^,  or  the  legal  effect  of  it' ;  or 
for  over^ruling  a  challenge,  or  refusing  a  demurrer  to  evidence*,  &c. 
In  these  cases  it  is  enacted,  by  the  statute  Westm.  2.  (13  Edw.  I.) 
c.  31.  that  "  if  the  party  write  the  exception,  and  pray  that  the  jus- 
"  tfcces  may  put  tbefr  seals  to  it  for  a  testimony,  the  justieen  shall 
"  put  their  seals  ;  and  if  one  will  not,  another  shaH*:  And  if  th«  king, 
**  on  complaint  made  of  the  justices,  cause  the  record  to  come  before 


*  -2  H.  Blac.  a05,6.  Blac.  Rep.  555.  3  Bur.  1693.  S.  C.  Cowp. 
*»  3  Durnf.  &  East,  27.  .  161.  2  Blac.  B«p.  929.  S.  C. 

« 1  Salk.  284.  •  Cro.  Car.  341.  2  H.  Blac.  808,  9.  and 
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"  himt  Mul  tbe  ex^cptioQ  be  not  founil  in  the  roll,  and  the  party  shew' 
*'  the  eM^ption  written,  with  the  aeal  of  the  jnstice  affixi^cl,  the  justiee 
<<  shall  he  oiwipapfled  that  he  appear  at  a  certain  day,  to  confess  or 
'<  deny  his  si^K :  and  if  the  justice  cannot  deny  his  seal,  judgment 
«  diaU  be  gvwn  aeoording  te  the  exce)Uion,  as  it  nniy  he  alloifed  or. 
<'  disoilo^^-''  This  statute  extends  to  trials  at  bar,  as  well  as  those 
at  niri  jmu^  i  hut  it  has  been  deubted,  whether  the  statute  extends 
ta  ^riipiiul  caa^\  If  a  jmige  aUow  the  matter  te  bo  eTidence,  but 
not  coQclu^iye,  and  so  refer  it  to  the  jury,  no  bill  of  exoeplions  will 
Ue;  af  if  n  mM  produce  the  probate  of  a  will,  to  prove  the  derise  of 
%  t^nn  ffur  ye%fs,  and  the  judge  leave  it  to  the  jury ;  because  tlioiigh 
tlm  eiide^e^  be  eonoluatyey  yet  the  jury  nay  haiard  an  attaint  if 
they  pkaee,  and  the  proper  way  bad  been  to  have  demurred  to  the 
efidea^e^. 

Th?  hiU  of  exeeptioos  nnst  be  tendered  at  the  Irtal :  for  if  the  party 
then  acquiesce,  he  waives  it,  and  shaH  not  resort  back  to  his  excep- 
tion, after  a  verdict  against  him  ;  when  perhaps,  if  he  had  stood  upon 
his  exception,  the  other  party  had  more  evidence,  and  need  not 
li^v^  pH(  the  eauae  on  Ihat  point.  The  statute  iadeed  appoint  no 
time;  but  the  nature  and  reason  oil  the  thing  require  that  the  excep^p 
tiM^  »hoidd  be  reduced  to  writing,  when  taken  and  disaN^wed,  like  a 
speeial  veedict,  or  deaiurrer  to  e^idenee:  not  that  it  need  he  drawn 
up  19  focfa>  but  the  auhalance  must  be  reduced  te  writing,  while  the 
thing  k  toananctipg,  beeause  it  ia  to  beeome  a  record^. 

The  hiU  of  exeeptions  is  either  tacked  to  the  record,  or  nel :  If  it 
be  net.  ti«cked  to  the  reeesd,  it  is  neoessary  te  set  mK  the  wttole  of  the 
jmoeedies^  previous  to  the  trial'' ;  but  Qtherwtse,  it  begins  with  the 
psifeedings  after  isnue  joined^ :  And  in  either  ease^  it  gees  on  te 
«Me>  aocording^  to  the  cieeumstaooes,  thai  a  witness  was  produced'  to 
prove  certain  facts ;  the  particular  evidence  oflTered^,  or  given  to  the 
jury,  in  support  of  the  whole  or  a  part  of  the  case  ;  or  that  a  challenge 
ws&iQad<i9»ox  deffiiiixer  tp  evidence  teod^ved  ;  the  aUegationa  of  cQun- 


*  See  the  caset  referred,  to  in  1  Bac.  Abr.  '  Api>ead.  Cbap..XXXV.  J,45, 

925.  Willet.  535.    Bal.  ^t.  fri,  316w  and  «  X^t  §  46.  B«I»  iV«.  Pri,  317. 

lUL  53  OeQ.  ill.  c.  4|^.  i.'7.  '  ^  Duruf.  it  East,  27* 

*  r.  Rayin.  404,  5.  T.  Jon.  14^  S.  Q.  9  2  Ut.w.  904»  1  Sallu  2Q4. 

•  1  Salk.  288,  9. 
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sel,  respeotin^  the  competency  of  the  wHnesg,  the  admiesibility  of  the 
evidence,  or  the  legal  efiect  of  it,  &c. ;  the  opinion  and  direction  of 
the  court  or  judge  thereon  ;  the  Terdict  of  the  jury ;  and  the  excep- 
tion of  the  counael,  to  the  opinion  giTen*.  And  where  the  bill  of  ex- 
ceptions respects  the  legal  effect  of  cTidence,  the  conclusion  is  ss 
follows :  '*  And  inasmuch  as  the  said  several  matters,  so  produced 
^  and  given  in  evidence  for  the  party  objecting,  and  by  his  counsel 
<<  objected  and  insisted  on,  do  not  appear  by  the  record  of  the  verdiot 
**  aforesaid,  the  said  counsel  did  then  and  there  propose  thdr  afore- 
<<  said  exception  to  the  opinion  of  the  judge^  and  requested  him  to 
**  put  his  seal  to  this  bill  of  exceptions,  containing  the  said  seven! 
*<  matters  so  produced  and  given  in  evidence  for  the  party  objecting 
**  as  aforesaid,  according  to  the  fopm  of  the  statute  in  such  esse  msde 
**  and  provided ;  and  thereupon  theaforesaid  judge,  at  the  request 
**  of  the  said  counsel  for  the  party  objecting,  did  put  his  seal  to  this 
**  of  exceptions,  pursuant  to   the  aforesaid   statute  in    such  case 

'*  made  and  provided,  on  the day  of in  the  -— »  year  of 

**  the  reign,  &c\" 

On  tendering  the  bill,  if  the  exceptions  therein  are  truly  stated,  the 
judges  ought  to  set  their  seals,  in  testimony  that  such  exceptions  were 
taken  at  the  trial ;  but  if  the  bill  contain  matters  false,  or  untruly 
stated,  or  matters  wherein  the  party  was  not  over*ruled,  the  Judges 
are  not  obliged  to  affix  their  seals ;  for  that  would  be  to  command 
them  to  attest  a  falsity*.  If  the  Judges  refuse  to  sign  the  bill  of  ex- 
ceptions, the  party  grieved  may  have  a  writ,  grounded  upon  tbe 
statute,  commanding  them  to  pot  their  seals,  juxta  /ormam  ilaMi^, 
&c.  This  writ  contains  a  surmise  of  an  exception  taken  and  over- 
ruled, and  commands  the  justices,  that  if  it  be  so,  they  put  their 
seals* ;  upon  which,  ir  it  be  returned  quod  non  Ua  est,  an  action  lies 
for  a  false  return,  and  thereupon  the  surmise  will  be  triedy  and  if 


•  ^or  praeedeatt  of  biils  of  eieeptions,  oi  Brownl.  131. ;  and  at  to  a  witnen  Uitig 

to  the  legsl  effrot  of  tbe  wAo^t  of  the  evi-  bound  to  antwer  a  qnettion  tending  to  dia> 

deoce,  fee  Brownl.  129.  AfoiMy  and  others  o.  grace  bim,  tee  Append.  Chap.  XXXV. )  ^ 

Ltadk,  Bui.  NL  Pri.  917.  and  FaMgat  o.  ^  Bui.  Nl  Pri  317. 

Mosi^H,  XT.  SUU  Tri.  187,  8.    Append.  •  Show.  P.  C  180. 

Chap.  XXXV.  §  45.  And  far  prcecdenU  of  '  8  Intt  487.  BaL  Nu  P^  9ltf» 

a  bill  of  eioepthiot,  at  to  tbe  legal  efibct  of  •  Rig,  Bm,  188. 
evidence  ia  aipport  of  a  pwHaUar  Ikot,  itt 
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fouod  to  be  eoy  daniAges  will  be  giTen ;  and  apon  such  reooyery^  there 
inaes  a  peremptory  wrii% 

When  the  bill  of  exceptions  is  sealed,  the  truth  of  the  faets 
eoatained  in  it  can  neTer  afterwards  be  disputed^  And  judgment 
bang  entered,  a  writ  of  error  is  brought,  to  remove  the  prooeedings 
iato  the  eonrt  aboye ;  for  a  bill  of  exceptions  is  only  to  be  made 
me  of  upon  a  writ  of  error*:  and  therefore,  whwe  a  writ  of 
error  will  not  lie,  ibere  can  be  no  bill  of  exceptions^  And  a  bill  of 
eioqitions  being  no  part  of  the  record  in  tlie  court  below,  is  not 
to  be  induded  in  the  taxation  of  costs  there*.  Upon  the  return  of  the 
irritof  error,  the  judge  is  called  upon  by  writ,  either  to  confess  or 
deny  his  seaK;  and  if  he  confess  it,  Uie  proceedings  being  entered  of 
mord,  the  party  assigns  error* :  If  the  judge  deny  his  seal,  the  plain- 
tiff  in  the  writ  of  error  may  take  issue  thereupon,  and  proTc  it  by 
witnesses^  On  a  writ  of  error  from  the  court  of  King's  Bench  in 
Irflosul,  the  proper  mode  is  to  send  a  writ  from  this  country  to  the 
diief  justice  of  that  court,  to  take  the  acknowledgment  of  the  seal  of 
the  judge  at  nift  jniu^. 

The  judgment  on  the  writ  of  error,  as  in  other  cases,  is  either 
that  the  former  judgment  be  affirmed,  or  reyersed.  If  it  be  reversed, 
a  ventre  <le  novo  issues ;  which  shall  be  made  returnable  in  the 
King's  Bench,  although  the  judgment  was  given  m  the  Common 
Pleas'. 

A  demmrrer  to  evidence  is  a  proceeding,  by  which  the  judges  of 
the  court  in  which  the  action  is  depending,  are  called  upon  to  declare 
what  (he  law  b,  upon  the  facts  shewn  in  evidence,  analogous  to  the 


•S  ImL  4S7.  'Rut.  Eitt  899.  b.  3  Bur.  1693.  1  Blac. 

k  Shov.  P.  C.  190.  R«p.  696.  S.  a 

•  Bat  Me  9  last.  497.  by  which  it  teems,  ff  9  Latw.  905,  6.  And  for  a«igninents  of, 

that  mhillof  exeeptiooi  may  be  used  alio  on  and  other  prooecdiap  in  error,  on  bills  of  ex- 

a  writ  of  itdsa  judgment  from  the  county  ur  ceptione,  see  Append.  Cbap.  XUL  §  60, 61. 

Inadied  eoorts,  or  from  the  eonrt  baron.  70.  99,  3. 

^  1  Sallu  984.  ite  v.  InkMmU  a/PrwH  ^  9  last  498. 

4m,  BoL  M  Pn.  316.  1  Blac.  Rep.  679.  *  Baity  ▼.  Nugmi,  in  error,  M.  93  Gee. 

Cowp.  301.  bat  see  9  Ler,  936.  III.  K.  B.  and  see  Cowp.  501. 

f  1  Bo^  fc  Fo).  39.  I'd  Dunif.  k  East,36. 
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demurrer  upon  tatx^  MeAg^A  in  pl^ddirig*.  The  retisbd  (br  dettiurflrl^ 
to  evidence  is,  that  the  jury,  if  they  please,  iB&y  fefuse  td  And  a  sp^ial 
verdict,  and  then  the  facts  never  appear  on  the  record^ :  And  the 
qtrestioti  up<»n  a  d^mdl*rer  b(4n^,  Whether  the  evidence  offeted  be  suf- 
ficient to  ittaifftain  th«  iHMie,  the!  (nlily,  oti  such  demurrer,  CtfAdot  t&k6 
adrantft<?0  of  any  obj^6fi6rt  to  the  pte^di^^s^  A  d^d:iarrer  (o  6virfe666 
is  iwt  Allowed  in  the  k'ttig's  ca^e  ;  and  tltereltre  if  a  doUht  Arise,  upoii 
the  effect  of  the  evidence  (he  jddge  must  direct  the  juf^  tti  find  th^ 
natter  specially'. 

If  8  rtiattef  of  record,  or  oAer  nt^ttei*  in  ftriting,  he  offered  in  evi- 
dence, to  maintain  a«  w^ne  joined  between  the  pities,  all  the  tooks 
agree,  that  the  adverse  party  may  insist  up6A  the  jury  beiiig  discharged 
ttofft  giving  a  Tcrcfict,  by  demurring  t6  the  evidenfce,  and  obliging 
the  party  oiferrng  the  same  to  joiti  in  dembrrer,  or  waive  the  evi- 
deftccf :  Ami  ihef  rea^d  given  for  it  is,  ih&t  there  cannot  be  any 
variance  of  oiatfet  in  writing^  The  books  also  agree,  that  if  parol 
evidence  b^  ofltred,  and  the  adverse  ptfriy  demur.  Tie  who  oflfers  the 
evidence  may  join  in  demurrer,  if  he  will.  But  the  tanguag^  of  the 
old  books  is  very  indistinct  upon  the  question,  whether  the  party  of- 
fering pctrot  evidence  sliall  be  obliged  to  join  in  dfendurf^r.  In  a  late 
case^  vrhicb  Cslme  before  the  IJouse  of  Loi'dfs,  it  Wats  observed,  in  de- 
Kveritig  the  opinion  of  the  judges,  that  parol  evidence  is  sometimes 
certain,  and  no  more  admitting  of  any  variance  tbad  a  matter  in 
writing ;  but  it  is  also  often  loose  and  indeterminate,  often  ciccum- 
stantial.  The  reason  for  obliging  the  party  offering  evidence  in 
t?ritkrg  to  jnin  iti  demurrer,  applies  to  the  first  sort  of  parol  evidence; 
but  it  does  not  apply  to  parol  evidence  that  is  loose  and  indeterminate, 
vrhich  msvy  be  urged  with  more  or  less  effect  to  sk  jury  ;  and  least  of 
all,  will  it  apply  to  evidence  of  circumstances,  which  evidence  is 
meant  to  operate  beyond  the  proof  of  the  existence  of  those  cir- 
cumstances, and  to  conduce  to  the  proof  of  the  existence  of  other  bicts. 
In  such  cases  however,  if  the  party  who  demurs  vrilT  admit  the  evi* 
dence  of  the  fact,  which  evidence  is  loose  and  indeterminate^  or  in  the 


»  2  H.  Blac.  205.  and  see  3  Salk.  122.  4  ^  Co.  Lit.  72.  5  Co.  104. 

Bac.  Abr.  136.  3  Blac.  Com.  372.  Append.  •  H.  Blac.  206. 

CKap.  XXXV.  §  41,  &c.  f  Cro.  Eliz.  753.  5  Co.  104.  S.  C 

k  Per  BulUr,  Just.  Doug.  134.  ff  GUfton  and  Johuon  ▼.  HwUr,  %A  B\*c 

f  Douj.  218.  187. 
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ctsei^ciroumstmntial  evidenoe,  if  be  ^iU  adroit  the  existence  of  the 
fact  which  the  circtuDstances  offered  in  eTidenee  conduce  te  proves 
tkere  will  then  be  no  more  variance  in  this  parol  evidence,  than  in 
a  matter  in  writing ;  and  in  such  case,  the  party  shall  be  allowed 
to  demur,  and  his  adversary  must  j(Mn  in  demurrer.  But  on  a  de« 
murnsT  to  circumBtantial  evidenee,  unless  the  party  demurring  will 
dbtinclly  admit  npon  tlie  record,  every  fact  and  every  conclusion 
which  the  evidence  offered  conduces  to  prove,  it  is  not  competent  for 
him  to  insist  upon  the  jury  being  discharged  from  giving  a  Verdict 
by  demurring  to  the  evidence,  and  obliging  the  party  offering  it  to 
jam  in  deoHirrer*  ;  though,  if  the  party  offering  the  evidence  consent 
to  waive  the  objection,  and  join  in  demurrer,  every  fact  is  to  be  eon- 
aidered  by  the  court  as  admitted,  which  the  jury  ccnild  infer  in  his 
favour,  from  the  evidence  demurred  to^ :  And  the  court  wiM,  if  they 
can,  give  judgment  upon  such  evidence^ ;  but  otherwise  a  ventre  de 
novo  must  be  awarded^, 

Tlie  whole  operation  of  entering  the  matter  upon  record,  and  con- 
ducting a  demurrer  to  evidence,  is  and  ought  to  be  under  the  direction 
and  controul  of  the  court,  upon  a  trial  at  bar,  or  of  the  judge  at 
nisiprius* ;  subject  however  to  an  appeal,  by  a  bill  of  exceptions,  if 
the  demurrer  be  refused'.  And  where  a  demurrer  to  evidence  is 
admitted,  it  is  usual  for  the  court  or  judge  to  give  orders  to  the  as- 
sociate, to  take  a  note  of  the  testimony ;  which  is  signed  by  the 
oonasel  on  both  dides,  and  the  deorarrer  is  affixed  to  the  potteaK 
Upon  a  demurrer  to  evidence,  we  have  seen,  the  damages  may  be  as** 
seaaed  eciKdiiionaUy  by  the  principal  jury,  before  they  are  discbargeri  ^ 
orfte;  may  be  assessed  by  another  jury  upon  a  writ  of  inquiry,  after 
the  denmrrer  is  determined^ :  And  it  is  said  to  be  the  most  ueoal 
eoorae,  where  there  is  a  demurr^  to  evidence,  to  discharge  the  jury 
without  fiartber  inquiry'. 


•  Oikofi  and  Johnson  y.  Hunier,  2  H.  BIsr.  ^  fd.  ibid.  CfX>.  Car.  341. 

187.  and  see  Aleyo,  18.  Sty.  Bep.  28.34.          t  Bui.  Ni.  Pri.   313.  and  see  Append. 

S.C.  Chap.  XXXV.  i  41. 

^  OoDf.  119.  ^  Anle,  593.  Plowd.  410.  1  lA,  Raym.  60. 

•UiM.  Doug.  2^2. 

'  2  H.  Bhic  209.  A  Cft>.  Car.  143.  Ante,  593.  and  Me  Ap- 

•U.  208.  pend.  Chap.  XXXV.  §  43. 
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The  evidence  being  gone  tbrougb,  and  summed  up  by  the  judge, 
the  jury,  if  they  think  proper,  may  withdraw  from  the  bar,  to  de- 
liberate on  their  Terdict.  And  they  are  allowed  to  take  with  them,  by 
leave  of  the  court,  letters  patent  and  deeds  under  seal,  and  the  exem- 
plification of  witnesses  in  Chancery,  if  dead ;  but  writings  or  books 
which  are  not  under  seal,  ought  not  to  be  delivered  to  the  jurors, 
without  the  assent  of  both  parties^  nor  any  evidence  but  what  was 
shewn  to  the  court''.  If  the  jury  take  with  them  patents,  deeds,  &c. 
without  leave  of  the  court,  or  writings  not  under  seal,  books,  &c. 
which  have  been  given  in  evidence,  without  the  assent  of  both  parties^ 
this,  however  irregular,  will  not  avoid  the  verdict,  though  they  be 
taken  by  the  delivery  of  the  party  for  whom  the  verdict  was  given^ : 
So,  though  one  of  the  joty  shew  a  writing,  which  was  not  given  in 
evidence,  to  his  companions''.  But  if  tlie  party  for  whom  the  verdict 
is  given,  or  any  for  him,  deliver  to  the  jury,  after  they  are  gone  from 
the  bar,  a  letter  or  other  writing  not  given  in  evidence,  it  will  avoid 
the  verdicts :  And  so  if  they  examine  witnesses  by  themseWes,  who 
were  examined  before,  though  to  the  same  evidence  as  was  given  in 
court^.  But  they  may  come  back  into  court,  to  hear  the  evidence  of 
a  thing  whereof  they  are  in  doubts  The  objection  in  these  cases  must 
be  returned  upon  the  poBtea,  or  made  parcel  of  the  record  ;  other- 
wise it  will  not  be  a  ground  for  staying  judgment,  or  bringing  a  writ 
of  error**. 

When  the  jury  have  agreed,  they  return  to  the  bar ;  but  before 
they  gave  their  Terdict,  it  was  formerly  usual  to  caU  or  demand  the 
plaintiff,  in  order  to  answer  the  amercement,  to  which  by  the  old  law 
be  was  liable,  in  case  be  failed  in  his  suit' ;  and  it  is  now  usual  to  call 
him,  whenever  he  is  unable  to  make  out  his  case,  either  by  reason  of 
his  not  adducing  evidence  in  support  of  it,  or  evidence  arising  in  the 
proper  county :  And  if  it  be  clear  that  the  action  will  not  lie,  the 
Judge  at  nisi  priua  will  nonsuit  the  plaintiff,  although  the  objection 
appear  on  the  record,  and  might  be  taken  advantage  of  by  motion  in 


•  Cro.  Eliz.  411.  '  Cro.  Eliz.  41 1 ,  IS. 
k  S  Rol.  Lbt.  686.  9  RoU  Abr.  676. 

•  Cro.  Elis.  411.  and  tee  S  Salk.645.  ^  Cro.  Eliz.  616.  and  ne  BuU  Vk  /H 
«Cro.  Eliz.  616.  308. 

;  Co.  lit.  SS7.  b.  >  3  Blac  Com.  J76. 
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OTCSt  of  jadgment,  or  on  a  writ  of  error'.  The  cases  in  which  it  is 
necessary  that  the  evideDce  should  arise  in  a  particular  county,  are 
either  where  the  action  is  in  itself  local,  or  made  so  by  act  of  par- 
iiameoty  ms  in  actions  upon  penal  statutes,  &c. ;  or  where,  upon  a 
motion  to  change  or  retain  the  venue,  the  plaintiff  undertakes  to  give 
material  evidence  in  the  county  where  the  action  was  brought^ :  And 
there  is  this  advantage  attending  a  nonsuit;  that  tlie  plaintiff,  though 
subject  to  the  payment  of  costs,  may  afterwards  bring  another  action 
hr  the  sanoe  cause,  which  be  cannot  do  after  a  verdict  against  him. 

The  king  cannot  be  nonsuited,  because  he  is  supposed  to  be  always 
in  ooort^ :  and  in  a  joint  action  against  several  defendants,  the  plain- 
tiff cannot  be  nonsuited  as  to  one  of  them  only  ;  and  therefore  if  one 
of  two  defendants  suffer  judgment  by  default,  and  the  other  go  to 
trial,  tbe  plaintiff  cannot  be  nonsuited  as  to  him  ;  but  such  defendant 
must  have  a  verdict,  if  the  plaintiff  fail  to  make  out  his  case^.  After 
a  plea  of  tender,  the  plaintiff,  it  is  said,  cannot  be  nonsuited* :  But  it 
b  tbe  practice  to  nonsuit  him,  if  he  cannot  make  out  his  case,  after 
pajing  money  into  courts  So  he  may  be  nonsuited  in  scire  facia$j 
as  weH  as  in  other  actions' :  And  after  judgment  for  the  defendant 
on  demurrer  to  certain  special  pleas,  there  may  be  judgment  of  non- 
suit against  the  plaintiff,  for  not  proceeding  to  trial  upon  other  general 
pkns,  on  which  issues  were  joined^.  A  nonsuit,  it  is  said,  can  only  be 
at  tbe  instance  of  the  defendant :  and  therefore  where  the  cause  at 
ntsi  pruu  was  called  on,  and  jury  sworn,  but  no  counsel,  attornies, 
parties  or  witnesses  appeared  on  either  side,  the  judge  held,  that  the 
only  way  was  to  discharge  the  jury ;  for  nobody  has  a  right  to  demand 
the  plaintiff  but  the  defendant,  and  the  defendant  not  demanding  him, 
tbe  judge  could  not  order  him  to  be  called^  But  the  plaintiff  it  seems 
may  be  nonsuited  in  an  undefended  cause,  if  he  do  not  make  out  a 
proper  case,  or  for  a  variance*^,  &c. 


»  1  Campb.  256.  tAnh,  646,  7. 

^  8  Blac.  Rep.  1036.  bat  see  9  Danif.  h  t  \  Campb.  484. 

Eait,  981.  ^  10  East,  366. 

«  Coo.  Dig.  tit.  Pieadir,  X  .3.  M  Str.  267.  and  tee  2  Str.  1117. 

'5X)iiraf.  &  East,  66^  and  see  1  Bur.  k3Taant.81.  Append.  Chap.  XXXVII. 

:)3S.  Cbvp.  483.  ^"le,  470.  §  23,  &c. 
« 1  Caopb.  327.  but  see  tbt  notes  tbereon. 
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The  plaintifTin  no  case  is  compellable  to  be  nonsuited' ;  and  there^ 
fore,  if  he  insist  upon  the  matter  being  left  to  the  jury,  they  must 
give  in  their  verdict^  which  is  general  or  special :  A  general  verdict 
is  a  finding  by  the  jury,  in  the  terms  of  the  issue  or  issues  referred  to 
them  ;  «nd  it  is  either  wholly,  or  in  part,  for  the  plaintiff,  or  for  the 
defendant.  Where  the  declaration  contained  thirty  counts,  on  fifteen 
bills  of  exchange,  the  judge  at  nisi  prius  refused  to  compel  the  plain- 
tiff to  select ^/i/teen  of  the  counts,  on  which  to  take  his  verdict^:  But, 
on  a  general  verdict,  the  court  of  Common  Pleas  will  compel  a  plain- 
tiff to  elect,  in  the  term  after  the  trial,  on  what  count  he  will  enter  it 
np^.  Where  an  avowant  stated  that  the  defendant  hdd  the  pre- 
mises at  a  certain  yearly  rent,  and  the  plaintiff  pleaded,  first,  non 
tenuiij  and  secondly,  riens  en  arrere^  and  the  first  plea  was  found  for 
the  plaintiff;  the  court  held,  that  the  second  plea  thereby  became  im- 
material,  and  that  the  proper  course  was  to  discharge  the  jury  from 
finding  any  verdict  upon  it ;  but  that  if  any  verdict  was  found,  it 
oust  be  entered  for  the  plaintiff^. 

On  a  verdict  for  the  plaintiff,  or  for  the  defendant  in  replevin^ 
the  jury  should  regularly  assess  the  damages :  But  when  the  plain- 
tiff is  nonsuited  on  the  trial  of  an  issue,  he  cannot  have  contingent 
damages  assessed  for  him  on  a  demurrer^ ;  though,  when  the  plaintiff  in 
replevin  is  nonsuited,  the  jury  may  assessdamages  for  thedefendant^. 
Damttges  are  a  pecuniary  compensation  for  an  injury;  and  may 
l>e  recovered  in  every  personal  action  that  lies  at  common  law  :  But 
in  an  action  for  a  penalty  given  by  statute  to  a  common  informer,  they 
exe  not  recoverable^ ;  nor  for  delay  of  execution,  in  a  scire  fadms 
founded  on  the  statute  of  Westm.  ^.  c.  45^.  In  actions  purely  reol, 
no  damages  are  recoverable^,  as  in  a  writ  of  right,  &c. ;  but  damages 
may  be  recovered  in  actions  of  a  mixed  nature,  as  in  yectmemfi^  or 
in  an  assize,  or  writ  of  entry  in  nature  of  an  assize,  oi  ne/cel  diueieinj 


•  2  Duraf.  &  Sast,  881.  14  East,  239.  the  statute  17  Car.  II.  c  7.    In  other  casei, 
^  2  stark.  Nu  Fru  442.  the  jary  find  only  damafe*.  Append.  Ch«p. 

•  5  Tannt  36.  XLIII.  S  6^»  &«• 
«  2  Bam.  fc  Aid.  546.  '  1  Str.  507. 

•  If  an  iisue  be  foand  for  the  defendant         f  Comb.  11.5  Mod.  76. 

la  T€pUwit  the  jury,  besides  daaiages»  may         ^  1  Rol.  Abr.  574.  4  Bar.  2018. 5M8t. 
iSnd  tbe  valne  of  the  distress,  and  the  amonnt  >  3  Bur.  1 79 1 . 

of  the  rent  in  anear,  if  the  action  was         ^  Booth,  on  rra/  Actions,  74. 
^bonded  oa  a  diitreii  for  renti  pwsnant  to         \  3  Blac*  Com.  200, 201. 
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agiiost  the  disadaor* :  And,  by  the  sUtute  of  Cfhucegfer,  (6  Edm.  I.) 
c  1.  damages  were  given  in  an  assize,  or  writ  of  entry  upon  a  novel 
difteitm,  against  the  alienee,  or  him  that  was  found  tenant  after  the 
diasaaor  ;  and  also  in  all  cases  where  a  man  recovered  by  assize  of 
jNorf  cfcMcealor^,  or  upon  writs  of  cotinage^  aiel  and  besaiel^  or 
against  a  tenant  upon  his  own  intrusion  or  act.  By  the  statute 
We9im.  2.  (18  Edw.  I.)  o.  26.  double  damages  are  recoverable 
upon  a  writ  of  re-di8$eUin ;  and  by  the  3  &  4  Edw.  VI.  c.  3.  §  4. 
Ireftb  damages  may  be  recovered  in  an  assize  of  novel  diugeUin^ 
upon  the  statutes  respecting  the  improvement  of  wastes^  &c.  In  a 
writ  of  domer  mmde  nikU  habet,  the  widow  is  entitled,  by  the  statute 
otMerionj  (20  Hen.  III.)  o.  1.  to  recover  in  damages  the  value  of 
her  dower,  from  the  time  of  the  death  of  her  husband*'.  In  watte, 
treble  damages  are  recoverable  by  the  statute  of  Gloucegter^  (6  Edw. 
L)  o.  5.  to  which  costs  are  sdper-added,  by  the  8  &  0  W.  III.  c.  11. 
\  3*. :  And  by  statute  We$tm.  2.  (13  Edw.  I.)  c.  5.  §  3.  damages 
are  given  in  writs  of  quare  impeditf  and  darrein  preieniment 

The  damages  in  personal  actions  are  either  confessed  by  the  de- 
fendant; ascertained  by  the  master  or  prothonotaries,  on  a  bill  of 
exchange,  &c. ;  found  by  a  sheriff's  jury,  on  a  judgment  by  default ; 
or  assessed  by  the  jury  who  try  the  issue,  on  a  verdict  In  some 
cases  however,  they  are  merely  nominal ;  as  in  an  action  of  debt  for  a 
penalty  at  common  law' :  And  if  the  plaintiff  has  evidently  sustained 
some  damages,  but  the  jury,  being  unable  to  ascertain  the  amount, 
find  a  verdict  for  the  defendant,  the  court  will  permit  the  plaintiff  to 
enter  a  verdict  for, nominal  damages^.      But  where  an  action  is 


•9lAit.2S6.  10  Ca  PUfoliPt  caae;   and  f  For  the  construction  of  this  statute, 

see  3  BJac  Com.  187, 8.  and  in  what  cases  the  widow  is  entitled  to 

^  BaaBSges  bad  been  before  given  in  an  damages  thereon,  see  Co.  lit.  32,  3. 
assize  of  wnrt  tPrnweiior,  by  the  statute  of  •  But  in  an  action  of  watte,  on  the  statuta 
Merlkni^t  5S  Hen.  III.  c«   16.  in  case^  of  Gloucester,  against  tenant  for  years,  for 
wbeietlK  laad  was  recovered  against  the  converting  three  doses  of  meildow  into  gar- 
chief  lofd.  den  ground,  if  the  jury  gire  only  one  far- 

•  See  also  the  statute  of  Westm.  1.  (3  thing  damages  for  each  close,  the  court  will 
Edv.  L)  e.  84.  Westm.  9.  (13  Edw.  L)  c.  give  the  defendant  leave  to  enter  np  judg- 
es. 1  Bieb.  If.  c.  9.    1  Hen.  IV.  c  8.  and  ment  for  bimsdf.  S  Bos.  tc  Pul.  86. 
4  Hen.  IV.  c.  8.  by  wbiah  double  or  treble  '6  Dornf.  &  East,  303.  but  see  S  Dumf. 
daaagcf  aie  given  ttpoa  ditmmt  in  parti-  k  East,  388.  7  Oomf.  fc  East,  446. 
ealtrcasca.  »  1  Taunt  181. 
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brought  upon  a  bond,  for  the  non-performance  of  Covenants,  the  jury^ 
upon  the  trial  or  writ  of  inquiry,  are,  by  virtue  of  the  statute  8  &  0 
W.  Ill*  c.  11.  §  i.  to  assess  not  only  the  ordinary  damages  and 
costs  of  suit,  but  also  damages  for  such  of  the  breaches  as  the  plain- 
tiff proves ;  and  judgment  shall  be  entered  in  the  common  form, 
which  shall  afterwards  remain  as  a  security  to  the  plaintiff,  against 
future  breaches  :  And  upon  a  plea  of  non  est  factum  to  a  bond  for 
the  performance  of  certain  conditions,  breaches  of  which  are  assigned 
in  the  declaration,  the  jury  who  try  the  issue  may  assess  the  damages 
under  the  common  venireK  In  an  action  on  a  charter-party, 
damages  may  be  recovered  beyond  the  amount  of  the  penalty^ :  and 
where  the  precise  sum  is  not  the  essence  of  the  agreement,  the  quan^ 
turn  of  damages  may  be  assessed  by  the  jury ;  but  where  the  precise 
sum  is  filled  and  agreed  upon  between  the  parties,  that  sum  is  the 
ascertained  damage,  and  the  jury  are  confined  to  it^.  In  an  action 
on  a  bond,  to  indemnify  B.  against,  his  obligation  to  C.  if  the  money 
were  not  paid  before  a  certain  day,  B.  is  entitled  to  i*eco¥er  the 
amount  of  the  penalty  of  the  bond  in  damages^.  And  in  an  action  of 
debif  to  recover  a  sum  awarded  to  the  plaintiff  by  a  jury,  under  the 
43  Geo.  III.  c.  cxL.  and  48  Geo.  III.  c.  xi.  as  a  compensation  to  be 
made  by  the  Bristol  Dock  Company,  for  an  injury  done  to  the  plain- 
tiff's property,  by  means  of  the  works  authorized  by  those  acts,  the 
jury  may  give  interest,  by  way  of  damages,  for  the  detention  of  the 
sum  awarded^  In  trailer  for  a  bill  of  exchange,  the  damages  are  to 
be  calculated  according  to  the  amount  of  the  principal  and  interest 
due  upon  the  bill,  at  the  time  of  the  conversion^.  In  trespass^  for 
breaking  and  entering  the  plaintiff's  dwelling  house,  under  a  false  and 
unfounded  charge  and  assertion  that  plaintiff  had  stolen  property  in 
her  house,  per  quod  she  was  injured  in  her  credit,  the  jury  may  give 
damages  for  the  trespass,  as  it  is  aggravated  by  such  false  charge^. 
And  in  an  action  against  the  sheriff,  for  not  selling  the  joint  property 
of  A.  and  B.  under  an  execution  against  the  goods  of  A.  it  seems  that 
half  the  value  of  the  goods  is  the  proper  measure  of  damages'". 


«  2  SUrk.  A^;.  Pn,  381.  •  1  Maule  &  Sd.  169. 

•>  i  Blac.  Rep.  393.  and  see  5  Bur.  1345.  '  3  Campb.  477. 

<  4  Bur.  2^2,5.  and  s«e  2  Bos.  &  PuL  f  2  Mauled  Sel.  77.  and  see  S  SUrk.  M. 

346.  1  Camvb.  '78.  Pn.  317.  Jnle,  448. 

^  S  Surk.  At.  Pri.  167.  and  Me  Dyer,  ^  3  Stark,  ^i.  Fri,  SIS. 
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By  tbe  statute  26  Geo.  III.  c.  37.  §  24\  '<  in  case  any  action,  in- 
^  dictment  or  prosecution,  siiall  be  commenced  and  brought  to  trial, 
^  against  any  person  or  persons,  on  account  of  the  seizing  of  any 
"  goods,  wares  or  merchandize,  seized  as  forfeited  by  virtue  of  any 
"  act  or  acts  of  parliament  relating  to  bis  majesty^s  revenues  of  ciif - 
^<  iomM  or  excise^  or  of  any  ship,  vessel  or  boat,  or  of  any  horse, 
*^  cattle  or  carriage,  used  or  employed  in  removing  or  carrying  the 
^  same,  whether  any  information  shall  be  brought  to  trial  to  con* 
*^  demn  tbe  same  or  not,  and  a  verdict  shall  be  given  against  the 
^  defiBodant  or  defendants,  if  tbe  court'  or  judge  before  whom  such 
*^  action,  indictment  or  prosecution,  shall  be  tried,  shall  certify  that 
^'  there  was  a  probable  cause  for  such  seizure,  then  the  plaintiff,  be- 
**  sides  the  thing  so  seized,  or  the  value  thereof,  shall  not  be  entitled 
"  to  above  tufo  pence  damages,  nor  to  any  costs  of  suit ;  nor  shall 
*^  the  defendant  in  such  prosecution  be  imprisoned,  or  be  fined  above 
**  one  shilling."  But  a  judge's  certificate,  that  a  custom-house 
officer  had  probable  cause  for  seizing  goods,  does  not  extend  to  in- 
jaries  accompanying  such  sdzure,  so  as  to  prevent  the  plaintiff  from 
recoveriog  damages  and  costs  under  the  above  statute^ 

And,  to  tender  ju$tice»  of  the  peace  more  safe  in  the  execution  of 
their  duty,  it  is  enacted  by  the  statute  43  Geo.  III.  c.  141.  that  *'  ia 
^'  all  actions  which  shall  be  brought  against  any  justice  or  justices  of 
**  the  peace,  in  the  united  kingdom  of  Cheat  Britain  and  Ireland^ 
"  for  or  on  account  of  any  conviction  by  him  or  them  had  or  made, 
^  under  or  by  virtue  of  any  act  or  acts  of  parliament  in  force  in  the 
'^  sud  united  kingdom,  or  for  or  by  reason  of  any  act  matter  or  thing 
*'  whatsoever,  done  or  commanded  to  be  done  by  such  justice  or  jus- 
^  tices,  for  the  levying  of  any  penalty,  apprehending  any  party,  or 
'^  for  or  about  the  carrying  of  any  such  conviction  into  effect,  in  case 
''  such  conviction  shall  have  been  quashed,,  the  plaintiff  or  plaintiffs  ia 
**  such  action  or  actions,  besides  the  value  and  amount  of  the  penalty 
^  or  penalties  which  may  have  been  levied  upon  the  said  plaintiff  or 
^  phdntiffi,  m  case  any  levy  thereof  shall  have  been  made,  shall  not 
^'  be  entitied  to  recover  any  more  or  greater  damages  than  the  sum  of 
*^  two  pence,  nor  any  costs  of  suit  whatsoever ;  unless  it  shall  be  ex- 


>  And  sec  the  sutotes  23  Geo,  III,  c.  '70.  ^  1  H.  Blac.  M. 

iS9.t6  0M.  ni.c40.$dl. 
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<<  pressly  alledged  in  the  declaration,  in  the  action  wherda  the  re* 
<<  covery  shall  he  had,  and  which  shall  be  in  an  action  upon  the? 
'<  ccwe  only,  that  such  acts  were  done  maliciously,  and  without 
<<  any  reasonable  and  probable  cause :  And  that  such  plaintiff  shall 
<'  not  be  entitled  to  recover  against  such  justice,  any  penalty  which 
<^  shall  have  been  levied,  nor  any  damages  or  costs  whatsoever,  in 
'<  case  such  justice  shall  prove  at  the  trial,  that  such  plaintiff  was 
^'  guilty  of  the  offence  whereof  he  had  been  convicted,  or  on  account 
'<  of  which  he  had  been  apprehended,  or  had  otherwise  suffered,  and 
'<  that  he  had  undergone  no  greater  punishment  than  was  assigned 
<'  by  law  to  such  oSence.''  But  this  statute  does  in  no  instance  ex- 
tend to  protect  justices  of  peace,  in  the  execution  of  their  office, 
against  actions  for  acts  of  trespass  or  imprisonment,  unless  done  on 
account  of  some  conmvtion  made  by  them  of  the  plaintiflb  in  such 
actions,  by  virtue  of  any  statute,  &c*.  And  it  seems,  that  the  statute 
extends  to  those  cases  only,  where  the  conviction  has  been  quashed*^. 
It  also  seems,  that  if  a  conviction  be  good  upon  the  face  of  it,  the 
production  and  proof  of  it  at  the  trial,  will  justify  the  cooYicting 
magistrates,  under  the  general  issue  in  an  action  of  lreqMM«,  as  well 
in  respect  of  such  facts  stated  therein  as  are  necessary  to  give  them 
jurisdiction,  as  upon  the  merits  of  the  conviction^.  Ill  an  action 
against  a  magistrate  for  a  malicious  conviction,  it  is  not  sufficient  for 
the  plaintiff  to  shew,  that  he  was  innocent  of  the  ofience  of  which  be 
was  convicted  ;  but  he  must  also  prove,  from  what  passed  before  the 
magistrate,  that  there  was  a  want  of  probable  caused 

In  actions  upon  the  case,  irespoL9$y  replevinj  &c.  the  damages  at 
common  law  are  single,  and  proportioned  to  the  injury  complained 
of;  but  douhle  or  treble  damages  are  sometimes  given  by  statute,  in 
cases  where  Hngle  damages  were  before  recoverable,  as  upon  the  2 
Hen.  IV.  c.  11.  for  wrongfully  suing  in  the  admiralty  court*,  upon 
tlie  8  Hen.  VL  c.  9.  for  a  forcible  entry^,  upon  the  29  Eliz.  o.  4.  for 
extortion^,  and  upon  the  2  &  3  IV.  &  M.  sess.  1.  c.  5.  for  rescuing 
a  distress  for  rent''.    In  these  cases,  the  single  amount  of  the  danaages 


»  13  East,  67.  Lit.  257.  b.  9  Inst.  S89.  Cm.  Elis.  582. 

^ItL  7S,  9.  16  East^  13.  21.           *  12  Durnf.  &  East,  148.  and  see  1  Barn. 

«  16  East,  13.  21.  and  see  3  Moore,  294.  k  Ald.393. 1  Chit  Rep.  137.  S.  C.  Append 

*  1  Marsh.  220.  Addmd.  p.  764. 

«  10  Co.  1 16.  Dyer,  159.  b.  Ourth.  397.  ^  Garth.  321«  1  Salk.  205.  1  Ld.  Rnyoi. 

^  Bra.  Baok  pL  70. 10  Co.  115.  b.  Co.  19.  342.  Skia.  5SS,  Holt  Rep.  179.  &  a 
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is  fbond  by  the  jary ;  and  the  coiirt|  on  motion,  wlU  order  ttiem  ta  be- 
doubled  or  treUed\ 

On  a  declaration  consisting  of  several  counts,  the  jury  may  either 
assess  mUre  damages,  on  the  whole  or  part  of  thedeolaration,  or  they 
may  assess  several  damages  on  the  different  counts'*.  If  intire  da- 
mages be  assessed,  and  any  one  or  more  of  the  counts  be  bad  or 
ittcoosisteot,  judgment  may  be  arrested*" ;  because  it  must  be  in- 
tended,  that  some  part  of  the  damages  was  assessed  upon  those 
coonts.  In  order  to  cure  this  defect,  if  there  was  evideDce  given  at 
the  trial  upon  such  of  the  counts  only  as  are  good  and  consistent, 
a  general  verdict  may  be  altered,  from  the  notes  of  the  judge,  and 
entered  only  on  those  counts'* ;  but  if  there  was  any  evidence  which 
applied  to  the  other  bad  or  inconsistent  counts,  (as  for  instance,  in  an 
action  for  wards  where  some  actionable  words  are  laid,  and  some  not 
tctionable,  in  different  counts%  and  evidence  given  of  both  sets  of 
words,  and  a  general  verdict,)  there  the  poetea  cannot  be  amended ; 
because  it  would  be  impossible  for  the  judge  to  say  on  whidi  of  the 
counts  the  jury  had  found  the  damages,  or  how  they  had  apportioned 
them  :  In  such  case  therefore,  the  only  remedy  is  by  awarding  a 
nenire  de  mo^oK  If  the  jury  find  a  verdict  for 'the  plaintiff  with  one 
penalty  generally,  in  a  penal  action,  and  the  plaintiff  apply  it  to  one 
count,  he  cannot  afterwards  apply  it .  to  another,  though  the  former 
be  bad  in  law,  and  though  the  evidence  would  have  warranted  the 
verdict  on  any  other  counts. 

If  there  be  judgment  by  default  as  to  part,  and  an  issue  upon  other 
part,  or  in  an  action  against  several  defendants,  if  some  of  them  let 
judgment  go  by  default,  and  others  plead  to  issue,  there  ought  to  be 
a  special  ventre,  as  well  to  try  the  issue  as  to  inquire  of  the  damages,. 
tarn  ad  triandum  quam  ad  inquirendi$ni :  and  the  jury  who  try  the 
issue»shall  assess  the  damages  for  the  whole,  or  against  all  the  de« 
fendants\     But  if  a  declaration  in  trespass  contain  two  counts,  and 


•  S  Ogrnf.  Ic  East,  159.   and  lee  1  CbiU  '  Doug.  376.  722.  1  Dumf.  &  East,  542. 
Rep.  141.  (a.J  6  Durnf.  &  Eagt,  694.  2  Saund.  171.  b.  d. 

^  1  Rol.  Abr.  570. /O.  1.  and  >ee  1  Barn.  &  Aid.  161. 
«  Say.  Dam.  Ch«  25.  but  aee  the^dUtino-  «  3  Darnf.  k,  East,  448.  5  Tannt.  3.  bul 

tioo  taken  in  Willes,  443.  2  Saand.  171.  b.d.  see  3  Bar.  1237.  ttmb.  contra. 

•  1  Boi.  fc  Pal.  329.  2  Saond.  17r.  b.  ^  11  Co.  5. 2B0fc  fltPuL  1^ 

•  Wmes,  443.  2  Saund.  171.  A 
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the  defendant  plead  to  one,  and  suffer  judgment  by  defauR  on  the 
other,  and  on  the  trial  of  the  first,  the  plaintiff  prove  one  act  of  tres- 
pass only,  which  is  covered  by  the  second  count,  he  is  not  entitled  to 
a  verdict  on  the  first  count".  In  the  case  of  several  defendants,  when 
those  who  plead  to  issue  are  acquitted  at  the  trial,  the  jury,  in  some 
instances,  shall  assess  damages  against  the  defendants  who  let  judg- 
ment go  by  default,  and  in  others  not.  In  actions  upon  contract,  as 
corenant*,  assumpsU^  &c.  the  plea  of  one  defendant,  for  the  most 
part,  enures  to  the  benefit  of  all ;  for  the  contract  being  intire,  the 
plaintiff  must  succeed  upon  it  against  all  or  none ;  and  therefore  If  the 
plaintiff  fail  at  the  trial,  upon  the  plea  of  one  of  the  defendants,  he 
cannot  have  judgment  or  damages  against  the  others,  who  let  judg- 
ment go  by  default :  But  in  actions  of  tort,  as  trespass,  &c.  where 
the  wrong  is  joint  and  several,  the  distinction  seems  to  be  this,  that 
where  the  plea  of  one  of  the  defendants  is  such  as  shews  the  plaintiflT 
could  have  no  cause  of  action  against  any  of  them,  there,  if  this  plea 
be  found  against  the  plaintiff,  it  shall  operate  to  the  benefit  of  all  the 
defendants,  and  the  plaintiff  cannot  have  judgment  or  damages 
against  those  who  let  judgment  go  by  default* ;  but  where  the  plea 
merely  operates  in  discharge  of  the  party  pleading  it,  there  it  shall  not 
operate  to  the  benefit  of  the  other  defendants,  but  notwithstanding 
such  plea  be  found  against  the  plaintiff,  he  may  have  judgment  and 
damages  against  the  other  defendants% 

If  there  be  a  demurrer  to  part,  and  an  issue  upon  other  part,  or  in 
an  action  against  several  defendants,  if  some  of  them  demur,  and 
others  plead  to  issue,  the  jury  who  try  the  issue  shall  assess  the  da- 
mages  for  the  whole,  or  against  all  the  defendants  :  In  this  case,  if 
the  issue  be  tried  before  the  demurrer  is  argued,  the  damages  are  said 
to  be  contingent^,  depending  upon  the  event  of  the  demurrer.  Bat 
where  the  issue,  as  well  as  the  demurrer,  goes  to  the  whole  cause  of 
action,  the  damages  shall  be  assessed  upon  the  issue,  and  not  upon 
the  demurrer. 


•  7  Damf.  Ic  E«.t.  7«7.  4  2  U.  Rayn,.  im.  i  Str.  610.  8  Mod. 

•  I  Lftv.  63.  1  Sid.  76.  i  Keb.  284.  S.  C.  «17.  S.  C. 

•  Cas.  Pr.  C.  P.-  107.  Prac.  Iteg.  102.  •  2  Str.  1108.  1222. 
fi.  C.  3  Durnf.  Ic  East,  662.  2  H.  BJac  28.  iAnte,  757. 

but  Me  1  Sdk.  83.  mi^  con/rv. 
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Where  there  are  several  defendants,  who  sever  in  pleading,  (he 
jory  who  try  the  first  issue  shall  assess  damages  against  all,  with  a 
eestet  execiUio ;  and  the  other  defendants,  if  found  guilty,  shall  be 
oontributory  to  those  damages'.     In   trespasM  against  several  de- 
fendants, who  join  in  pleading,  if  the  jury  on  the  trial  find  tliem  a 
jointly  guilty,  they  oannot  assess  several  damages*".     But  they  may 
find  some  of  them  guilty,  and  acquit  others  ;  in  which  case,  the  da- 
mages can  be  assessed  against  those  only  who  are  found  guilty  :  Or 
they  may  find  some  of  the  defendants  guilty  of  the  whole  trespass, 
and  others  of  a  part  only* ;  or  some  of  them  guilty  of  part,  or  at  one 
time^  and  the  rest  guilty  of  other  part,  or  at  another  time'' ;  in  either 
of  which  cases,  they  may  assess  several  damages.    And  where,  in  an 
action  agunst  several  defendants,  the  jury  by  mistake  have  assessed 
several  damages,  the  plaintiff  we  have  seen'  may  cure  it,  by  entering 
t  noUe  prosequi  as  to  one  of  the  defendants,  and  taking  judgment 
against  the  others^ ;  or  he  may  enter  a  remittUur  as  to  the  lesser  da- 
sages^  ;  or  even,  without  entering  a  remitHtur^  he  may  take  judg- 
ment against  all  the  defendants,  for  the  greater  damages'. 


When  the  jury,  upon  the  trial  of  an  issue,  have  omitted  to  assess 
the  damages,  we  have  before  seen  in  what  cases  the  omission  may  be 
supplied  by  a  writ  of  inquiry^  When  the  jury  give  greater  da* 
mages  than  the  plaintiff  has  declared  for,  it  may  be  cured  by  entering 
a  remUtUur  of  the  surplus,  before  judgment^;  or  the  plaintiff  may 
amend  his  declaration,  and  have  a  new  triaK  And  in  an  action  for  a 
muMj/hem,  the  damages  may  be  increased  by  the  court,  on  view  of  the 
party^ 


•II  Co.  5.  liJ.  recover  in  tort  against 
hro  defendants,  and  levy  the  whole  damages 
en  one  of  them,  that  one  cannot  recover  a 
noMty  against  the  other  for  bis  contribu- 
tion;  efiter  in  oimmpsU.  8  Damf.  k  East, 
1S6.  BsAl  NL  Pri,  245. 

k  Cro.  Etiz.  860.  11  Co.  5.  1  Str.  422.  2 
Str.  910.  5  Bnr.  2792.  6  Durnf.  &  East, 
199.  hot  see  1  Str.  79. 2  Str.  1 140. 

•  Cko.  Eliz.  860.  1 1  Co.  5.  Sty.  Rep.  5. 

^  11  Co.  6.  BrownL  233.  Cfo.  Car.  54. 

!ll  Co,  5.  Cio.Car.  239.  243.  Cartb.  19. 


ffll  Co.  7.  a.  Cro.  Car.  192.  1  Wils.  30. 
For  the  cases  where  a  remUtiiur  damna  is  al- 
lowed, and  where  not,  see  1  Saund.  285. 
(5,  6).  286.  (10). 

k  Ante,  592,  &c. 

>Yelr.  45.  2  Str.  1110.  1171.  but  if 
jadgment  be  entered  for  more  damages  than 
are  laid  in  the  declaration,  it  is  error.  2 
Blac.  Rep.  1300. 

k  Ante^  729. 

1 1  Ld.  Raym.  176.  3  Salk.  115.  S.C.  1 
Wils,  5.  Barnes,  153.  Heare  ▼•  Croti€r,  £. 
22  0eo.  I1LK.B. 
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On  a  general  ▼erdict,  if  false,  the  jury  were  liable  to  be  attainted^ 
To  relieve  them  from  this  difficulty,  it  was  enacted  by  the  statute  of 
Westm.  2.  (13  Edw.  1.)  c.  30.  §  2.  that ''  the  justices  of  assize  shall 
<^  not  compel  the  jurors  to  say  precisely  whether  it  be  dUseirim  ornot, 
<^  so  as  they  state  the  truth  of  the  fact,  and  pray  the  aid  of  the  Jas- 
^^  tices ;  but  if  they  will  say,  of  their  own  accord,  that  it  is  disseisin, 
"  their  verdict  shall  be  admitted  at  their  own  peril.*'  UpoB  this 
statute  it  has  become  the  practice  for  the  jury,  when  they  have  any 
doubt  as  to  the  matter  of  law,  to  find  a  tpecial  verdict,  stating  the 
facts,  and  referring  the  law  arising  thereon  to  the  decision  of  the 
court;  by  concluding  conditiqnally,  that  if  upon  the  whole  matter 
alledged,  the  court  shall  be  of  opinion,  that  the  plaintiff  had  cause  of 
action,  they  then  find  for  the  plaintiff;  if  otherwise,  then  for  the  de- 
fendant**. In  finding  special  verdicts,  where  the  points  are  single  and 
not  complicated,  and  no  special  conclusion,  the  counsel,  (if  required^) 
are  to  subscribe  the  points  in  question,  and  agree  to  amend  omissions 
QT  mistakes  in  the  mesne  conveyance,  according  to  the  truth,  to  bring 
the  point  in  question  to  judgment^ :  And  unnecessary  finding  of  deeds 
tit  h«c  verbuy  where  the  question  rests  not  upon  them,  but  which  are 
only  derivation  of  title,  ought  to  be  spared,  and  stated  shortly,  according 
to  the  substance  they  bear  in  reference  to  the  deed,  as  feofiment,  lease, 
grant,  &c*'.  It  is  also  a  general  rule,  that  in  a  special  verdict,  (as 
nothing  is  to  be  intended'^,)  the  jury  must  find  &cts,  and  not  merely 
the  evidence  of  facts* :  And  if  in  this,  or  any  other  particular,  the 
verdict  be  defective,  so  that  the  courts  are  not  able  to  give  judgment 
thereon,  they  will  amend  it,  if  possible,  by  the  notes  of  counsel,  or 
even  by  an  affidavit  of  what  was  proved  upon  the  trial^;  or  otherwise 
they  will  supply  the  defect,  by  awarding  a  venire  de  now^» 

If  there  be  a  special  verdict,  the  plaintiff's  attorney  generally  gets 
it  drawn  from  the  minutes  taken  at  the  trial,  and  settled  by  his  coun**^ 
sel  or  seijeant,  who  signs  the  draft.    It  is  then  delivered  over  to  the 


»  Gflb.  C.  P.  71.  «  3  Ld.  Raym.  1581,  8.  2  Str.  885,  6. 

^  3  BUc.  Com.  377, 8.    For  tbe  form  of  S.  C.  1  WiU.  48.  8  Str.  1185.  S.  C.  1  Esst, 

a  special  verdict  m  ejectment,  lee  Append,  111. 

Chap.  XLIV.  §72.  ^  Ani4,'t^,t. 

«  R.  M.  1654.  i  20.  K.  B.  R.  M.  1654.  C  2  U.  Raym.  1581.  1584.  2  Str.  B$'L 

$23.C.P.butMe2Saimd.97.(3).  S.  C. /<f.  1124.  a  P.  1  EMt,  111. 

«  4  Durof.  &  East,  646.  4  Price,  240. 
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opposite  Attorney,  vho  gets  bis  ooonsel  or  seijeant  to  peruse  and 
signit;  and  vrhen  the  Terdictis  thus  settled  and  signed,  it  is  left  with 
the  derk  of  nut  priu$  or  associate  in  a  town  cause,  or  with  the  asso- 
date  in  the  country,  who  makes  copies  for  each  party.  The  whole 
proeeedings  are  then  entered,  docketed,  and  filed  of  record  ;  after 
which  a  concilium  is  moved  for,  a  rule  drawn  up  thereon  with  the 
derk  of  the  roles  in  the  King^a  Bench,  or  secondaries  in  the  Common 
Pleas,  the  cause  entered  with  the  clerk  of  the  papers  or  secondaries, 
eopes  of  the  record  made  and  delivered  to  the  judges,  and  counsel 
iastmcted  and  heard,  in  like  manner  as  upon  arguing  a  demurrer*. 
In  the  King's  Bench,  a  special  verdict  must  be  set  down  in  the  paper 
for  argument,  within /our  day8^  and  cannot  be  set  down  afterwards, 
without  leave  of  the  court*" :  and,  in  the  Common  Pleas,  the  clerk  of 
the  dockets  makes  six  copies  of  the  special  verdict,  viz.  four  for  the 
jodges,  and  two  for  the  Serjeants  on  each  side"*.  After  the  court  have 
given  chetr  opinion,  a  rule  is  drawn  up  for  the  delivery  of  the  postea 
to  the  prevailing  party  ;  upon  which  he  is  immediately  entiiled  tp  tax 
ins  costs,  and  take  out  execution,  without  a  rule  for  judgment :  but 
the  other  party  may  have  a  rule,  whksh  should  be  duly  served,  to  be 
present  at  taxing  costs. 

Another  method  of  finding  a  spedes  of  special  verdict,  is  when  the 
jury  find  a  verdict  generally  for  either  party,  but  subject  nevertbdess 
to  the  opinion  of  the  court,  on  a  speoial  case,  stated  by  the  counsel 
on  both  ddes,.with  regard  to  a  matter  of  law;  which  has  this  ad- 
vantage over  a  special  verdict,  that  it  is  attended  with  much  less 
expence,  and  obtains  a  speedier  decision;  the  poeiea  being  stayed  in 
the  hands  of  the  officer  of  ni$i  priuSf  till  the  question  be  determined, 
and  the  verdict  is  then  entered  for  the  plaintiff  or  defendant*,  as  the 
case  may  happen.  The  practice  of  granting  cases  is  not  of  very 
modern  date,  there  being  an  instance  as  far  back  as  the  reign  of 
Ckarle$  the  Second,  where  a  point  was  reserved  at  niui  prius  for 
the  opinion  of  the  court,  on  a  special  tase^  But  as  nothing  appears 
upon  the  record  but  the  general  verdict,  the  parties  are  precluded 
thereby  from  the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the 


■  AnU,  776,  ht.  •  BmriMf,  451. 

*fiar.  in^.  IV.  '  1  Lev.  236.  and  tee  3  Darflf.  h  East, 

«Inp.K.  B.4S7.  131. 

<  Imp,  C.  P.  49^. 
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judgment  of  the  court  upon  the  point  of  law* :  The  courts  therefore 
will  sometimes,  and  particularly  if  they  are  divided  in  opinion  on  the 
point  of  law,  give  the  parties  leavCy  if  they  can  agree,  to  turn  the 
case  into  a  special  verdict,  in  order  that  the  point  may  be  decided  on 
a  writ  of  error**.  The  court  of  King's  Bench  will  take  no  cogni- 
sance of  a  special  case,  reserved  upon  the  trial  of  an  indictment  at 
the  sessions^ :  But  it  has  been  usual  to  reserve  special  cases  upon 
convictions  for  penalties,  on  an  appeal  at  the  sessions,  as  well  as  in 
cases  of  settlement ;  and  the  court  will  take  cognizance  of  them» 
when  accompanying  the  proceedings  removed  by  certiorari  into  the 
King^s  Bencb"*. 

In  a  special  case,  as  in  a  special  verdict,  the  facts  proved  at  the 
trial  ought  to  be  stated,  and  not  merely  the  evidence  of  facts* ;  and 
it  is  drawn  and  settled  in  like  manner,  by  the  counsel :  and  if  any 
difference  arise  about  a  fact  at  the  trial,  the  opinion  of  the  jury  is 
taken,  and  the  fact  stated  accordingly'.  For  the  argument  of  a  spe- 
cial case,  the  same  steps  must  be  taken  as  for  that  of  a  special  ver- 
dict, except  that  it  is  not  entered  of  record.  But  it  is  a  rule  in  the 
King's  Bench,  that  all  special  cases  to  be  set  down  by  the  clerk  of 
the  papers  to  be  argued,  must  be  entered  within  the  four  first  days  of 
the  term  next  after  the  trial,  at  which  such  special  cases  shall  have 
been  reserved  ;  and  that  such  special  cases  shall  never  be  set  down 
for  argument,  on  anj  of  the  four  last  days  of  term'.  Id  arguing  a 
special  case,  the  counsel  are  not  permitted  to  go  out  of  it,  and  the 
courts  must  judge  upon  it  as  stated*' :  If  it  be  mis-stated,  the  parties 
must  apply  to  amend ;  or  if  it  be  so  defective  that  the  court  are  not 
able  to  give  judgment,  they  will  grant  a  new  trial,  in  order  to  have  it 
re-stated^ 

On  the  trial  of  an  issue  in  the  King's  Bench,  a  case  was  made,  and 
afterwards  argued  m  court,  l>ut  the  hd  not  bdng  sufficiently  stated, 
so  as  the  court  could  give  judgment  according  to  the  justice  of  the 


«  3  nUc.  Com,  97S.  *  8  WiU.  163. 

^  16  Katt,  501.  6  Taunt.  ^6.  1  Marsh.  '  1  Bar.  mpnf.  IV. 

A77.  II,  C.  ff  R.  M.  38  Geo.  IIL  K.  B. 

•13  KaM,  93.  ^  I  Bar.  617. 

A  15  £aat,  33:1.  343.  M  Sir.  300.  3  DnraC  k,  Bait,  MX 
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cause,  it  was  recommended  to  the  parties,  and  accordingly  thej 
igreed,  to  go  to  a  new  trial,  when  the  plaintiff  was  nonsuited  :  and 
the  question  being  about  costs,  whether  the  master  should  tax  the 
common  costs  of  a  nonsuit,  or  take  into  his  consideration  all  the 
former  proceedings;  upon  motion  for  the  court^s  direction  to  the 
master,  it  was  ordered,  that  he  should  tax  the  defendant  his  costs 
upon  the  whole,  as  well  with  relation  to  the  first  trial,  as  the  last*. 
From  the  statement  of  this  case,  it  does  not  appear  whether,  upon 
granting  a  new  trial,  any  thing  was  said  about  the  costs  of  the  former 
trial,  or  whether  they  were  directed  to  abide  the  cTent  of  the  suit : 
If  they  were  not,  it  seems  from  subsequent  cases^  that  at  this  day 
they  would  not  have  been  allowed.  But  where,  after  the  argument 
of  a  special  case,  the  court  directed  a  new  trial,  because  the  case  was 
insufficiently  stated,  and  the  defendant,  without  going  to  trial  again, 
gaTc  the  plaintiff  a  cognovit ;  the  court  held,  that  the  defendant  was 
Gable  to  pay  the  costs  of  the  former  trial^. 

It  sometimes  happens  that  a  point  is  reserred,  or  saved  by  the 
jadge  at  nisi  prius^  with  liberty  to  appl^  to  the  court  for  a  nonsuit 
or  rerdict;  in  which  case,  the  court  has  been  in  the  habit  of  con- 
sidering itself  in  the  situation  of  the  judge,  at  the  time  of  the  objec- 
tion raised ;  and  a  nonsuit  or  Tcrdict  is  entered  according  to  their 
determination,  without  subjecting  the  parties  to  the  delay  and  expence 
of  a  new  trials 

The  verdict,  whether  general  or  special,  nonsuit,  &c.  are  entered 
on  the  back  of  the  record  of  nisi  prius ;  which  entry,  from  the  latin 
word  it  began  with,  is  called  the  posiea^.  In  the  King^s  Bench, 
when  the  cause  is  tried  at  the  sittings  in  London  or  Middlegex^  the 
associate  delivers  the  record  to  the  attorney  of  the  party  for  whom 
the  verdict  is  given,  and  he  afterwards  indorses  the  poMtea^  from  the 
associate's  minutes  on  the  panel ;  but  when  the  cause  is  tried  at  the 


•IStr.SOO.  138. 

^  3  Darnf.  fc  East,  507.  6  Darnf.  &  Bast,  *  For  the  form  of  the  postea  on  a  verdict 

71  •  ^,915,  6.  for  the  piainlif,  ia  atsumptit,  Mi,  eate,  re- 

*  6  Darnf.  fc  East,  144.  pUvitt,  tregpast,  and  ejeetnmt,  tee  Append. 

^lBM.fcPal.  S99.  andKeBamet,45t.  Chap.  XXXV.  $  1,  &c.  Addend,  p.  766. 

435.460.  1  Cnapb.  193.  1  Stkrk.  Ni.  Pru  and  for  the  dtfendant,  on  a  uonsoit  or  ver- 

14.  Holt  Ni.  Pri.  4S,  9.  909,  9.    8  Martfa.  diet  in  asna^sii,  &c.  U  §  &,  ^e. 
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cuiixeBf  the  associate  keeps  the  record  till  the  next  (enD»  and  tbeo 
deliYcrs  it,  with  the  postea  indorsed  thereon,  to  the  partj  obtaining 
the  verdict  In  either  case,  the  poatea  should  be  stamped  with  a 
ten  shilling  stamp%  and  marked  by  the  clerk  of  the  po$iea» :  And 
there  is  an  old  rule  of  court,  requiring  the  po%tea  to  be  marked  in 
two  days  after  it  comes  to  the  attorney's  hands^;  but  now,  it  is 
deemed  suflScient  to  mark  the  postea,  at  any  time  before  the  costs 
arc  taxed*". 

In  the  Common  Pleas,  when  the  cause  is  tried  in  Lamdan  or 
Middle$eXf  the  associate  keeps  the  record  in  his  custody,  till  the 
quarto  die  post  of  the  return  of  the  habeas  corpora  juratorum,  aiid 
^n  the  mean  time  indorses  the  postea  on  the  back  of  it.  And  it  is  a 
rule  in  this  court,  that  every  clerk  of  assize,  and  associate  to  the  lord 
chief-justice,  shall  make  returns  of  all  posteaSj  upon  records  issuing 
out  of  this  court,  whereupon  any  proceedings  have  been,  by  virtue  of 
any  writ  of  nisi  priuSy  distringas^  or  habeas  corpora  juratorum, 
and  cause  the  same  to  be  delivered  to  the  prothonotaries,  upon  the 
quarto  die  post  of  the  return  of  the  writ  of  nisi  prius  in  bank,  on 
pain  of  forfeiting  the  sum  of  twenty  pounds ;  and  shall  take  the  fees 
due  to  them  respectively,  for  the  return  of  every  such  postea*.  And 
where  final  judgment  is  signed  upon  posteas,  or  inquisitions  upon 
writs  of  inquiry,  such  posters  or  inquisitions  shall  immediately  be 
left  with  the  clerk  of  the  judgments ;  and  shall  not  afterwards  be 
taken  out  of  the  ofiice,  without  leave  of  the  court*.  The  postea,  in  a 
late  case,  having  been  improperly  obtained  from  the  associate  by  the 
plaintifTs  attorney,  who  immediately  taxed  bis  costs,  and  signed 
final  judgment,  on  the  fourth  day  of  term ;  the  court  notified, 
that  for  the  future,  the  postea  should  not  be  delivered  out  till  the 
morning  of  the  ^^%  day  of  term^ 

On  a  motion  for  a  new  trial,  'the  postea  was  brought  into  court, 
and  after  the  new  trial  had  been  denied,  the  postea  could  not  be 
found ;  the  court  on  debate  ordered  a  new  one  to  be  made  out,  firom 


•SUt  48  Geo.  III.  c.  149.  Sched,  Part  particular  nito  in  thftt  court,  aa  to  the  deli- 

11.  §  III.  55  Geo.  III.  c.  184.  Sehed  Part  rery  i^  poiUat  io  pti  tam  actioDi.  R.  E.  34 

II.  §  III.  Car.  II.  reg.  1.  C  P. 

fc  R.  T.  «  Jac.  hreg.2.K.B.  •  R.  T.  13  Geo.  II.  wf .  «.  C  P,  asd  fit 

•  1  Cromp.  877.  R.  T.  29  Car,  II.  fig.  5.  C.  P. 

^  R.  S.  S  J4  11.  C.  P.    Aad  there  if  a         f  1  firod.  4  Bl^.  S9S» 
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fte  record  above,  and  the  associate's  Dote8^  If  the  poHea  be  wrongs, 
it  may  be  amended  by  the  plea  roll,  by  the  memory  or  notes  of  the 
judge,  or  by  the  notes  of  the  associate  or  clerk  of  assize*^ :  And  where 
a  general  verdict  had  been  given  on  two  counts,  one  of  which  was  bad, 
and  it  appeared  by  the  judge*s  notes,  that  the  jury  calculated  the 
dtmages  oo  evidence  applicable  to  the  good  count  only,  the  court  of 
Common  Pleas  amended  the  verdict,  by  entering  it  on  that  county 
though  evidence  was  given  applicable  to  the  bad  count  also*.  So, 
after  verdict  in  efeciment  for  a  me$9Wige  and  ienementy  the  court  in 
a  late  case  gave  leave  to  enter  the  verdict,  according  to  the  judge's 
notes,  for  the  menuage  only,  pending  a  rule  to  arrest  the  judgment, 
without  obliging  the  lessor  of  the  phuntiff  to  release  the  damages'*. 
But  the  applicatron  to  amend  the  verdict  by  the  judge's  notes,  must 
be  made  to  Uie  judge  who  tried  the  cause,  and  not  to  the  court*: 
And  the  court  will  not  alter  a  verdict,  unless  it  appear  on  the  face  of 
it,  that  the  alteration  would  be  according  to  the  intention  of  the  jury'; 
Bor  will  they,  at  a  distance  of  time  after  the  trial,  amend  the  po$iea^ 
bj  nicreasing  the  damages  given  by  the  jury,  although  all  the  jury- 
men join  in  an  affidavit,  stating  their  intention  to  have  been,  to  give 
tlie  plaintiff  such  increased  sum,  and  that  they  conceived  the  verdict 
they  had  found  was  calculated  io  give  him  such  sum< :  So  where  a 
geoeral  verdict  was  taken  for  the  plaintiff,  the  court  of  King's  Bench 
refused  to  entertain  an  application  for  entering  the  verdict  on  parti- 
eolar  counts,  according  to  the  evidence  on  the  judge's  notes,  after  a 
lapse  of  eighi  years,  and  after  the  judgment  had  been  reversed  on 
error,  for  a  defect  in  one  count'*.  In  an  action  by  one  defendant  in 
<Mmwp#tf,  against  a  co-defendant  for  contribution,  the  poHea  i» 
CYidence  to  prove  the  amount  of  the  damages ;  but  the  indorsement 
of  the  master's  oifecatnr  is  not,  it  seems,  sufficient  to  entitle  the 
plaintiff  to  recover  half  the  costs,  without  producing  the  judgment'. 


•9  8tr.l364.  '  1  H.  Blac.  78. 

^  Amu,  746,  7.  '2  Darnf.  &  East  281.  but  set  1  Bur. 

<  1  Bos.  fc  Pol.  329.  383. 

'  6  East,  357.  *  1  Barn.  k.  Aid.  161. 

« 1  Chit  R^  SSS.  AiU9,  746.  (n).  « 2  SUrk.  iVf.  iH  364. 
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CHAP.  XXXVI. 


0/ViKW  TuAi^;  and  Arrest  o/*  Judgment^^c. 

A  FTER  a  general  verdict,  or  upon  a  writ  of  inquiry  after  judg- 
ment by  defaults  it  is  incumbent  on  the  previailing  party,  in  the 
King's  Bench,  to  enter  a  rule  for  judgment  nui  camra,  on  the  pontea 
or  inquisition,  with  the  clerk  of  the  rules :  And  a  rule  for  judgment 
ifi  necessary,  when  a  verdict  is  taken  by  consent,  subject  to  the  award 
of  an  arbitrator,  as  to  the  quantwn  of  the  demand^  This  rule  ex- 
pires in  four  days  exdtuive^  after  it  is  entered ;  unless  the  rule  be 
entered  on  the  last  day  of  the  term,  or  within  four  days  after;  during 
which  four  days,  it  is  the  practice  to  enter  these  rules  as  of  the  last 
day  of  the  term"* :  and  JSunday%  or  any  other  day  on  which  the  court 
doth  not  sit,  is  not  reckoned  one  of  the  four  days^.  At  the  expira- 
tion of  four  days  exclusive  after  entering  such  rule,  if  no  sufficient 
cause  be  shewn  to  the  contrary,  judgment  may  be  entered*.  The 
rule  for  judgment  ought  not  to  be  entered  before  the  day  in  bank : 
and  it  is  not  necessary  if  the  plaintiff  be  nonsuited ;  for  in  that  case, 
as  he  is  out  of  court,  judgment  may  be  entered  immediately  after  the 
day  in  bank^.  If  there  be  a  verdict  for  the  defendant,  and  no  rule 
for  judgment  given  for  four  terms,  a  term's  notice  is  not  necessary  of 
the  plaintiff's  intention  to  proceed  by  giving  the  rute ;  but  he  may 
give  it  of  course,  and  sign  judgment  after  the  four  days  are  expired : 
for  there  is  no  act  to  be  done  by  the  other  party'.  In  the  Common 
Pleas,  there  is  no  rule  for  judgment ;  but  the  prevailing  party  waits 


»  1  Salk.  399.  1  Sir.  4^.  fbj,   13  East,  21. 

^  4  East,  310.  f  13  East,  91.  1  Cbit  Rep.  562. 

«  3  Salk.  818.  215.  6  Mod.  241.  13  East,  I  R.  E.  5  Geo.  11.  reg.  3.  (a),  K,  B. 

21.  h  id.  i^d. 

*  Rat  ▼.  Kbou  ami  others,  H.  86  Geo.  III.  '  P^r  Matter  Fartter^  Imp.  K.  B.  421.  3 
K.  R  Maole  k  Sel.  500.  1  Cbit  Rep.  317.  fa). 

•  4  Bar.  813f .  and  see  11  East,  878.  id. 
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tin  iAer  the  appearance  dfty,  dr  quarto  die  poit  of  ^  rdlttrnf,  €f  tlie 
habeM  corpeta  jmatorum%  before  he  sigiw  fiiMl  jadgmeiit  i  inileM 
the  habeas  corpora  be  returnable  ou  the  fir$t  or  /a«£  general  rewni^ 
day :  In  the  former  casci  final  judgment  cannot  be  signed  till  the 
'  expiration  of  the  first  four  days  hi  full  term  :  In*  the  latter,  it  may  it 
seems  be  signed  in  the  etening  of  the  last  day  of  term,  beiDg  (be  ap;* 
pearance  day  of  the  return  of  the  writ^. 

Within  the  time  limited  by  the  rule  tor  judgment  in  the  Ktng^s 
BeDcb,  or  praetiee  of  the  court,  as  above  stated,  in  the  Common 
Fleas,  the  phintilTmay  move  the  conrt  to  set  aside  a  nonsuit,  verdict 
or  ioqu^Mtion,  and  have  a  new  trial  or  itrquiry ;  or  for  judgment  nom 
ohttante  veredicto.  So  the  defendant  may  move  to  set  aside  a  ver- 
dict or  inquisition,  and  have  a  new  trial  or  Ynqah*y,  or  (after  a  poind 
reserved,)  that  a  nonsoit  may  be  entered^ ;  or  he  may  move  in  arrest 
of  judgment :  and  either  party  may  move  for  a  repleader,  or  ventrsr 
facias  de  novo.  But  when  a  legal  objection  is  taken  at  the  trial, 
and  over-ruled  by  the  judge,  withotit  reserving  the  point,  and  the 
court  are  afterwards  of  opinion  that  that  objection  was  a  good  ground 
of  nonsuit,  they  will  grant  a  new  trial  only,  iknd  not  permit  a  nonsuit 
to  be  entered^. 

The  first  itistance  to  be  met  with  in  the  books,  of  a  new  trial  on 
the  evidence,  was  in  the  case  of  Wood  and  Gungton^  A.  D.  19^)5^. 
But  HoUj  Ch.  J.  seems  to  have  been  of  opinion,  that  new  trials 
were  more  ancient,  from  the  challenge  to  be  met  with  in  the  old 
books,  that  the  juror  bad  before  given  a  verdict  in  tbe  same  cause' : 
Yel  it  does  not  from  thence  follow,  that  the  court  granted  a  new 


*  B«tie%    443.    Pr.    Reg.    410.    S.  C.  intt  jndgmeot  cannot  be  tinned  till  four 

,  AiSt  6.  Pr.  Ref.  410,  U.  S.  C.     It  days  after  tbe  return  of  tbe  habeat  corpora, 

hmH  In  1  Sel.  Pr.  ed.  1792.  p.  496.  that  juralorum,  does  not  extend  to  a  case  where 

ia  the  Common  Pleas,  the  prevailing  party  the  term  closes  before  the  lour  daya  are  ex- 

nott  vait  the  same  time  (four  days  txclu"  pi  red. 
tktt)  as  in  the  King»s  Bench,  which  is  al-  *»  2  Bos.  &  Pul.  393. 

lowed  the  other  side  to  move  for  a  new  c  Append.  Chap.  XXXVI.  §  1,2. 

trial,  or  in  arrest  of  jadgment:  bat  this  ^  1  Barn.  U  Aid.  252.  but  see  8  East, 

^um  is  not  sapportod  by  the  authorities  580. 

nierred  to  above  i  and  in  tbe  case  of  Tho-         *  Sty.  Rep.  462.  566.  1  Str.  392. 
Mvo.  W»d^  2  Bos.  &  Pul.  393.  tbe  court  '2  Salk.  643.  and  see  6  Darnf.  it  East, 

•r  Ctnmm  Pleaa  beM,  th«t  tbe  nde  that  622,  3. 
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trial  apoBihe evidence;  for  it  might  appear  to  be  a  mis-trial  upon 
tbe  record,  or  there  might  be  other  reasons  for  awarding  a  vemire 
Jacia§  de  no9o\ 

But  whatever  might  have  been  the  oripn  of  the  practice,  trials  by 
jury  in  civil  causes  could  not  subsist  now,  without  a  power  somewhere 
to  grant  new  trials.  If  an  erroneous  judgment  be  given  in  point  of 
law,  there  are  many  ways  to  review  and  set  it  right.  Where  a  court 
judges  of  facts  upon  depositions  in  writing,  their  sentence  or  decree 
may  many  ways  be  reviewed  and  set  right.  But  a  general  verdict 
can  only  be  set  right  by  a  new  trial ;  which  is  no  more  than  having 
the  cause  more  deliberately  considered  by  another  jury,  when  time  is 
a  reasonable  doubt,  or  perhaps  a  certainty,  that  justice  has  not  been 
done.  The  writ  of  attaint  is  now  a  mere  sound  in  every  case ;  in 
many  it  does  not  pretend  to  be  a  remedy.  There  are  numberless 
causes  of  false  verdicts,  without  corruption  or  bad  intention  of  the 
jurors :  They  may  have  heard  too  much  of  the  mattfer  before  the  trial, 
and  imbibed  prejudices  without  knowing  it.  The  cause  may  be  in- 
tricate :  The  examination  may  be  so  long,  as  to  distract  and  confound 
their  attention.  Most  general  verdicts  include  legal  couseqnenceSy 
as  well  as  propositions  of  fact :  In  drawing  these  consequences,  the 
jury  may  mistake,  and  infer  directly  contrary  to  law.  The  parties 
may  be  surprised,  by  a  case  falsely  made  at  the  trial,  which  they  had 
no  reason  to  expect,  and  therefore  could  not  come  prepared  to  answer. 
If  unjust  verdicts,  obtained  under  these  and  a  thousand  like  circum* 
stances,  were  to  be  conclusive  for  ever,  the  determination  of  civil  pro- 
perty in  this  method  of  trial,  would  be  very  precarious  and  unsatis- 
factory**. 

It  was  not  formerly  usual  to  grant  a  new  trial  in  ejectment^ ;  or 
after  a  trial  at  bar^,  nonsuit*,  or  two  concsmii^  verdicts';  but  for  the 
sake  of  obtaining  justice,  it  may  be  now  had  in  these  as  well  as  in 
other  cases'.    Where  there  are  two  contrary  verdicts,  it  is  not  of 

•  8  Sir.  995.  M  8  Sir.  1105.  4  Bar.  9824.  io  tfedmna; 

^  1  Bur.  S93.  Sty.   Rep.  468.  466.    1  Str.  5S4.   8  Lit 

«  8  Salk.648.  Pr.  Reg.  408.  Raym.   1358.  S.  C.  8  Str.   1105.    1  Bar. 

4  7  Mod.  37. 15C.  8  Salk.  650.  S.  C.  395.  after  a  iMai  hw;  4  Bar.  1986.  8  Blac. 
«  1  Blac.  Rep.  538.  Pr.  Reg.  411.  Barnes,      Rep.  698.  9  Wilt.  146.  338.  aflt;r  a  mmmti 

317.  4  Bur.  8109.  1  Damf.  ft  Eait,  171.  atUr 

'6  Mod.  98. 8  Sdk. 649.  1  Str.  698.  two  concwhiv vtf^ctii 
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ciHine  -to  grut  a  third  trial,  but  the  courts  ia  their  dnicretion  will 
l^nt  or  refuse  it,  accordiog  to  circumsCances ;  there  beini;^  do  rule, 
cither  at  law  or  in  equity,  wbioh  entitles  the  losing  party  in  that  case 
to  the  benefit  of  a  third  trial,  if  the  second  verdict  be  satisfactory  to 
thecourt^  In  an  tfi/ertor  court,  it  is  SHid,  a  verdict  cannot  be  set 
aside,  and  a  new  trial  had,  upon  the  merits,  but  only  for  irregularity^ : 
An  inferior  court,  however,  has  power  to  set  aside  a  regular  interlo- 
catory  judgment,  in  order  to  let  in  a  trial  of  the  merits'. 

The  principal  groiinds  or  reasons  for  setting  aside  a  verdict  or 
voBsuit,  and  granting  a  new  trial,  are  irst,  the  want  of  due  notice  of 
trial^ :  but  if  the  defendant  appear  and  make  defence,  he  shall  not 
have  a  new  trial  on  that  ground*.  Secondly,  that  there  is  a  material 
variojice  between  the  issue  or  paper-book  delivered,  and  the  record  of 
fiiii  firivuf :  but  the  courts  will  not  set  aside  the  verdict  on  this 
ground,  unless  the  variance  be  material  to  the  point  in  issue*;  or  if  a 
defence  was  made  at  the  4rial\  Thirdly,  for  want  of  a  proper  jury  ; 
as  where  they  are  not  duly  returned^ :  but  it  is  no  ground  for  a  new 
trial,  that  the  attorney  for  the  defendant  was  the  under-sheriff,  who 
bad  the  summoning  of  the  jury^.  Fourthly,  the  misbehaviour  of  the 
prevailing  party,  towards  the  jury  or  witnesses' :  but  merely  desiring 
a  juror  to  appear,  is  no  cause  for  setting  aside  the  verdicf*.  FifUily^ 
the  courts  will  sometimes,  though  rarely,  grant  a  new  trial,  on  account 
of  the  unavoidable  absence  of  the  (Momiet^,  or  minB$$e9^ :  or  upoa 
the  discovery  of  new  and  material  evidence  since  the  trial' ;  or  where, 
upon  the  facts  proved,  an  inference  of  law  arises  on  a  statute,  of  which 
the  parties  were  not  then  aware*>.  But  a  new  trial  is  never  granted 
for  the  default  or  omission  of  the  parties,  their  counsel  or  attornies,  in 
not  coming  prepared  with,  or  going  into  evidence  which  they  were 
apprised  of,  and  might  have  produced  at  the  former  trial' ;  or  open  a 


•  2  Blac.  Rep.  963.  ^  Baniet,  445.  S  Wila.  160. 

^  8  8«lk.  801.  650.  1  Str.  113.  39S.  499.  '  ^  Uurnf.  A  EaO,  473.  ^/f,  601. 

«  1  Bar.  571.  ^1  Smith  R.  304. 

*  Bui  Ni.  Pri.  327.  3  Price,  79.  *  7  Mod.  156. 
«  2  Stik.  646.                                                    -  1  Str.  643. 

'  B«niM,  475, 6.    And  for  tbe  effect  of  a  •3  Taunt  484.  1  Price,  801. 

rariaoce  between  the  issue  and  nm  prittt  *  8  Salk.  645.  6  Mod.  88*  1  Price,  U 

Rcuid,  lee  8  Bam.  h  Aid.  478.  1  Chit.  Rep.  F  8  Blac  Rep.  955. 

ni.  S.  C.  Id.  87*7, 8.  (a).  AnU,  754. 768.  \  7  Taunt  309. 

>  Barnet,  464.  475,  6»  7.  8  Sir.  1130.  '8  Salk.  647.  653.  6  Mod.  88.  1  Str. 

iaj.  Bq».  154.  691.  1  Wilt.  98.  1  Blac.  Rep.  898.  8  Bl»e. 
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suggestion  that  the  partj  was  not  apprised' of  particular  evicfenee^  and 
therefore  not  prepared  to  answer  it' ;  or  because  a  witness  has  eitiier 
from  inattention,  or  the  want  of  being  prepared,  made  a  mistake  in 
giving  his  evidence'' ;  or  on  account  of  an  objection  to  the  competencf 
of  witnesses,  discovered- after  the  trials  Sixthly,  if  the  witneif9e8f  on 
whose  testimony  the  verdict  was  obtained,  have  been  since  convicted 
of  perjury  in  giving  their  evidence,  the  courts  will' grant  a  new  trial*; 
or  if  a  probable  ground  be  laid,  to  induce  the  court  to  believe  that  the 
witnesses  are  perjured,  they  will  stay  the  proceedings,  on  the  finding' 
of  a  bill  of  indictment  against  them  for  perjury,  till  the  indictment  i» 
tried^.  The  court  of  Common  Pleas,  in  one  case,  granted  a  new  trial, 
where  the  testimony  of  witnesses,  on  which  a  verdict  had  proceeded, 
was  founded  on  and  derived  its  credit  from  particular  circumstancee, 
and* those  circumstances  were  afterwards  clearly  falsified  by  affidavit*: 
But  in  gen^^al,  the  finding  of  a  bill  of  indictment  for  perjury  is  no 
grouvdfor  staying  the  proceedings,  before  conviction ;  it  being  found'  on 
ex  parte  evidence':  And  the  court  will  not  grant  a  new  trial,  on  the 
meve  aflUavitof>one  party,  contradicting  the  vi  itnesses  on  the  odier  aide'* 

A  seventh' ground  of  moving  for  a  new  trial  is  the  misdirection  of 
ihR  judged;  or  his  admitting  or  refusing  evidence  contrary  to  law'. 
Qui  it  is  not  a  misdirection,  if  the  judge  refer  the  jury  to  their  owir 
knowledge  of  any  particular  facts  which  have  been  proved,  as  matter 
ol  ilhistration  only,  and  not  as  matter  of  evidence^ :  And  the  courts 
wiH  not  set  aside  a  verdict,  on  account  of  the  admission  of  evidence 
which  ought  not  to  have  been  received,  provided  there  be  sufficient 
Without  it,  to  authorise  the  finding  of  the  jury' ;  nor  is  it  any  ground 
for  granting  af  new  trial,  that  a  witness  called  to  prove  a  certain  fact 
was  rejected,  on  a  supposed  ground  of  incompetency,  when  another 
witness  who  was  called,  established  the  same  fact,  which  was  not  dis- 
puted by  the  other  side,  and  the  defence  proceeded  upon  a  collateral 

Rep.  802,  3.  1  Darnf.  &  East,  84.  2  Parnf.  ^  Benjield  v.  Petrk  and  Petrie  v.  ilfi/fer, 

«c  East,  113.  1  Price,  143.  m.  22  Geo.  III.  K.  B.  and  see  Aysh^ard  ». 

•  2  Alk.  319.  CkarioUe,  H.  25  Geo.  III.  K.  B.  4  Maule  k. 

•  Say.  Rep.  27.  but  see  5  Taunt.  277.  Sel.  140.  2  Price,  3.  2  Moore,  80. 

•  1  Doraf.  &  Bast,  717.  1  Bos.  &  Pul.  9  4  Taunt.  640. 

**^-  M-  fc  2  Salk.  649.  2  Wils.  273. 

•  Bett/idd  ▼.  Petrie  and  Petrie  ▼.  J^diei,  •  6  Mod.  242. 

M.  22  Geo.  III.  K.  B.  Jidm.  k  4  Maole  &  Sel.  532. 

•  1  Bos.  Se  Pul.  427.  and  see  S  Bar,  »  1  Taunt  12. 
1771. 
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pointy  on  wbidiUie  verdict  ti]med\  60  tbe  eeurts  will  not  set^iMsMe 
a  nonsnit,  00  tbe  gi^nd  that  the^ase  ought  In  ba^e-beeu  sabniftled  to 
die  jury,  unless  this  was  fiet^iretl  on  4he  part  of  tke  plaJfntifT,  «t  tibe  ti9al 
of  the  cause^ :  Aad  iff,  upon  tbe  judf  e*9  direeltn^  Che  jory  to  gi^e 
nominal  damages,  the  plaintiff  elect  to  be  oonsuiled,  the  •cMit  of 
CofliiDoo  Pleas  wiU  not  set  aside  the  nonsuit,  and  ^ant  a  new  trial, 
on  tbe  ground  of  'Che  misdirection  of  the  judge"".  It  also  seems,  tbat 
if  %  junior  counsel  at  nisi  prim  idke  a  well  founded  oiijedtion,  vAiith 
his  leader  gives  up,  that  court  will  not  entertain  it,  in  discussing  a 
mle  So€  «  new  UitA  or  nonsuit  on  aAother  ground"*. 

Ei|^My,  a  new  trial  may  be  rooVed  for  on  account  of  tbe  error  X)r 
mistake  of  Ibe  jury,  in  finding  a  verdict  without,  or  contrary  lo^ 
evideoee* :  But  where  there  is  evidence  on  both  sides,  it  is  not  usual 
4ografi4  a  new  IriaK,  unless  tbe  evidence  for  the  prevailing  party  be 
very  aUgbl,  and  the  judge  declare  himself  dissatisfied  with  the  verdicts. 
The  court  of  Common  Pleas,  in  one  instance,  refused  to  grant  a  new 
trial  in  a  writ  of  rights  though  the  verdict  was  final  and  concksilr^ : 
bnt  in  a  late  case,  wfaich  was  an  issue  under  an  indosure  act,  they 
granted  a  new  trial,  oo  payment  of  costs,  although  there  was  evidence 
on  both  sides,  and  they  did  not  think  the  verdict  was  wrong ;  it  ap- 
pearing that  the  question  was  involved  in  great  doubt  and  obscurity, 
the  property  of  considerable  value,  and  that  the  right  would  have 
been  bound  for  ever  by  tbe  verdict^ :  In  that  case  however,  the  jury 
having  again  found  a  verdict  the  same  way,  the  court  refused  to  grant 
a  second  new  trial,  althougli  there  was  conflicting  evidence,  and  the 
jsdge  who  last  tried  the  cause,   thought  the  evidence  against  tbe 
verdict  preponderated''.     Ninthly,  the  misbehaviour  of  the  jury  in 
casting  lots  for  their  verdict',  &c.  is  a  good  ground  for  a  new  trial. 
But  the  dispersion  of  the  jury,  with  the  permission  of  the  judge, 
daring  the  interval  of  an  adjournment,  in  case  of  a  misdemeanour, 
^ioes  not  vitiate  their  Terdict,  when  there  is  no  suggestion  of  Iheir 
having  been  improperly  practised  upon  in  tbe  interim^ ;    And  tho 

»  3  EMt,  451.  K  Say.  Rep.  S64.  and  see  3  Wilt.  33,6. 

^  ITanot  H).andie«6Taant.336.  Ante,  ^  2  Blac.  Rep.  941. 

^8.  *  3  Taunt  91.  mud  see  1  Priaep  876. 

«  attest  ttS.  ^  3  Taunt  832. 

^  MLS31.a«li0e4TAiint.'779.^ii/«,886.  >  2  Salk.  645.   1  Str.  64S.  Bftrnct,  438. 

•  1  lor.  13.  94.  e  Bar.  665.  936.  441.  Bui.  JVi.  Pn.  386. 

^  Smr.  1106.  1 U8.  1  Wils.  82.  3  Will.  »  8  Barn,  le  Aid.  62,  1  cbit  Rep.  401. 

MOfiaatl.  SIM6e,fSS.  $.C. 
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courts  ^ill  not  receiTe  an  aflSdavit  of  misbebariour  from  atry  of  tie 
jurymen  themseWes,  in  all  of  whom  such  conduct  is  a  very  high  mis* 
demeanour* ;  nor  vi\ll  they  suffer  the  jury  to  explain  by  aflBdavit  tbe 
grounds  of  their  verdict,  or  to  shew  that  they  intended  something  dif- 
ferent from  what  they  found^.  In  general,  the  assent  of  all  the  jury 
to  (he  verdict  pronounced  by  the  foreman,  in  their  presence  and  hear- 
ing, is  to  be  conclusively  inferred ;  and  no  affidavit  can  in  any  case  be 
admitted  to  tbe  contrary  :  But  if  aU  tbe  jury  were  not  present,  when 
a  verdict  of  guilty  was  delivered,  and  it  is  therefore  uncertain  whether 
they  all  heard  the  verdict  pronounced  by  the  foreman,  the  coart  will, 
with  the  consent  of  the  defendant,  grant  a  new  trial^.  Tentbly,  a 
new  triul  may  be  had  for  excessive  damages*' ;  but  in  that  case,  the 
damages  ought  not  to  be  weighed  in  a  nice  balance,  bet  must  be  sach 
as  appear  at  first  blush  to  be  outrageous,  and  indicate  passion  or  par- 
tiality in  the  jury  :  And  ^where  a  new  trial  is  granted  for  excessive 
damages,  the  former  verdict  stands  as  a  security,  in  the  mean  time, 
for  the  damages  which  may  be  given  on  the  second  trial*.  It  is  not 
usual,  however,  to  grant  a  new  trial  for  nmaUneBS  of  damages'; 
though  inquisitions,  on  writs  of  ioquiry,  have  been  sometimes  set  aside 
on  that  ground*.  Lastly,  it  is  a  general  rule,  not  to  grant  a  new  trial, 
except  for  the  misdirection  of  the  judge*^,  or  where  a  point  has  been 
saved  at  the  trial',  in  a  penaV^^  Aarc£,  or  trifiing^  action,  after  a  verdict 


»  Say.  Rep.  100.  1  Durnf.  &  Eait,  11.  8 
Blac.  Rep.  1299.    1  New  R^p,  C.  P.  326. 

l>  5  Bur.  8667.  2  Blac.  Rep.  803.  8 
Durnf.  &  Ba^r,  881.  but  we  Caa.  Pr.  C.  P. 
66     1  Bur.  383.  aemh,  contra. 

«  SSUrk.  iV>.  /r/.  111. 

'  1  SU-.  692.  Barnes,  436.  1  Bar.  609. 
3  W.U.  160.  205.  844.  252. 405  3  Wits.  18. 
62.  8  Blac.  Rep.  929.  942.  1327.  Covp. 
5230.    1    Darnf.   k,  East,    277     4    Durnf. 

6  Ra6t,   651.    5    Durnf.    Ic    East,    957. 

7  hurof.  U  East,  589.  8  Bfja.  &  PuL 
S84.  6  East,  244.  11  Ea^t,  83.  5  Taunt 
877.  442.  1  Mafth.  139.  S.  C.  1  Chit. 
Bcp.  ^89.  fa). 

•  7  Durnf.  &  East,  529. 

f  8  Salk.  647.  8  Str.  940.  1051.  Dong. 
509.  bar  tee  Barnes,  448,  9.  455,  6.  in 
which  latter  case  it  is  said,  that  vbere  a  de- 
in«iid  if  oertaiii,  u  oa  a  promuiory  note* 


the  court  will  set  aside  a  rerdict  for  too 
small  damages,  but  not  vhere  the  damagea 
are  ancertain ;  and  it  is  observable,  that  tbe 
cases  referred  to  io  8  Str.  940.  1051.  were 
of  this  latter  descriptioD. 

S  Ani^,  601, 

^  4  Durnf.  &  East,  753.  5  Durnf.  fc  Eaat, 
19.  6  East,  316.  fbj    I  Marsh.  555. 

M  Bos.  &  Pul.  338.  9.  iliil»,907.  911. 

k  8  Str.  899.  1238.  1  Wila.  17.  BariMS, 
435.  466.  3  Wils.  59.  2  Blac.  Rep.  1896. 
10  East,  268.  1  Campb.  450.  S.  C.  4  llaale 
k,  SeL  338. 

1  2  Salk,  644.  648.  653.  1  Bar.  19.  54^ 
664.  3  Bar.  1306.  8  Blac  Rep.  851.  Gewp^ 
37  .  1  Marsh.  555.  And  an  action  ia  ewsi. 
dered  as  trifling  in  this  respect,  whoie  the 
fnm  to  be  recovered  is  under  90il  Tagkr  r. 
Gnsfii,  H.  38  Geo.  III.  K.  B.  5  Tsomt.  537. 
C,P,  Where itui9anitit9tliitpr«ci8enaiw 
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for  the  defendant ;  nor  after  a  verdict  for  the  plafaitifl^  ^ere  the 
defence  is  anconBcionable%  and  the  verdict  is  found  accordiQgf  to  the 
jnstioe  and  honesty  of  the  case**:  But  the  statute  2  &  3  Edw*  VI. 
G.  IS.  b  a  remedial  act;  and  in  an  action  thereon,  the  court  will 
gnuit  a  new  trial  for  a  mistake  of  the  jury"". 

A  new  trial  cannot  be  granted  in  ciM  cases,  at  the  instance 
of  one  of  several  defendants^ ;  nor  for  a  part  only  of  the  cause  of  action* : 
And  dicreibre,  where  one  of  four  issues  was  found  against  evidence,  the 
coort  granted  a  new  trial,  not  only  as  to  such  issue,  for  that  they  said 
csold  not  be,  but  for  the  whole':  But  then,  the  issue  found  against 
evidence  must  be  a  material  one ;  for  if  two  of  three  issues  are 
fcund  against  evidence,  yet  if  the  material  issue  in  the  cause  be  agree- 
able to  evidence,  the  court  will  not  grant  a  new  trial>.  And  where 
two  issues  were  Joined  between  the  parties,  both  of  which  were  found 
for  the  plaintiff,  and  upon  moving  for  a  new  trial,  the  judge  before 
whom  the  cause  was  tried,  certified  the  verdict  as  to  one  of  the  issues 
to  be  contrary  to  evidence,  but  as  to  the  other  issue,  certified  il  to  be 
fight ;  the  court  of  Common  Pleas,  upon  hearing  counsel  on  both 
sides,  were  of  opinion  that  the  verdict  could  not  be  severed,  and  being 
right  in  part,  must  stand^.  If  a  new  trial  be  granted,  because  a  judge 
has  improperly  nonsuited  the  plaintiff,  it  must  take  place  upon  the 
whole  record,  unless  there  be  some  agreement  between  the  parties  to 
the  contrary :  But  there  may  be  cases,  in  which  the  new  trial  may  be 
restrained  to  a  particular  part  of  the  record  ;  as  if  the  judge  give 
leave  to  move  on  one  point  or  part  only,  upon  a  stipulation  between 
the  judge  and  the  counsel,  that  he  shall  not  move  on  any  thioe^  else ; 
or  if  on  the  evidence,  the  court  above  think  that  justice  has  not  been 
done,  and  that  they  shall  do  more  injustice  by  setting  the  matter  at 


tbccoart  wiU  grant  t  new  trial  DybaU  ▼.  ^8  Bar.  936.  3  Wils.  306   369.  9  Blae. 

Du^lMd,  M.  59  Geo.  III.  K.  B.  1  Chit.  Rep.  Rep.  1«31.  8  Onmf.  &  East,  4.  4  Dnmf.  fc 

865.  /  eA   Aud  a  uew  trial  may  be  granted  East,  468.  1  Bos.  &  Pul.  338. 

in  iretpmu  for  cutting  down  trees,  though  «  6  Taant.  89^. 

the  damages  be  ooder  .£80,  if  the  object  of  •         «>  3  Salk  368.  18  Mod  875.  8  Sfr.  814. 

tbe  action  was  to  try  a  right  of  a  permanent  ^  8  Bur.  1884.    1  Blac.  Rep.  898.  S.  C. 

natare.  I  Chit  Rep.  865.  See  also  the  cases  and  see  8  Str.  814.  3  Wils.  47. 

relBned  to  by  Mr.  Evvu,  in  his  edition  of  i  Rex  ▼.  finjf,  B.  1734.  Bu).  iVi.  Pri.  336« 

Silketd,  8  V.  644.  (cj.  on  the  subject  of  new  >  Dtxier  ▼.  Barnmby,  £.  85  Geo.  H.  BoU 


Ni,  PH,  386. 

•  8  Salic.  d44.  646,  7.  1  Bor.  18.  54.  8         ^  Barnes,  436.  bot  see  id.  468. 
v.  664.  4  Hoinf;  fc^  Bflili  468« 
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large  «^ftin^  Aey  nifty  restriei  tlie  parties  U  certaio  points  on  the 
aeceod  irial'. 

In  criminal  cases,  no  new  trial  caa  be  granted,  wbere  the  defendant 
bas  been  acquitted^  although  tbe  acquittal  wns  founded  upon  ibe  ma- 
direction  of  the  judge*" ;  But  there  is  an  exception  to  this  rule,  in  tbe 
case  4»f  a  quo  warraado^  wherein  a  new  trial  has  jbeeu  grafted,  after 
ij;erdiot  for  tbe  defendant,  against  tbe  weight  of  evidence*':  An4 
where  the  defendant  bab  been  acquitted  on  an  indictment  fer  not  re- 
pairing a  road,  &c.  the  court  will,  under  very  special  circattataMM, 
auspend  tbe  entry  of  judgment,  so  as  to  enable  the  paities  t#  have  JJie 
.question  re-considered  upon  aootber  indictment,  without  preji^dioe  to 
ibe  former  judgaaent*.  So  tbe  court  will  not  grant  a  new  tria},  where  the 
defendant  bas  been  coovieted  on  an  indictment  for  felony^ ;  but  after 
a  conviatioB  for  a  nusdemeanour,  a  oew  trial  may  be  gramted,  at  Abe 
instance  of  the  defendant,  where  the  justice  of  tbe  case  re^uinas  it^: 
Afld  where  several  ctefienifauiits  are  tried  at  tbe  eame  time  for  a  BMsd^- 
flieanour,  and  some  are  aoquilted  and  ethers  convicted,  tbe  eoiirt  naay 
grant  a  new  trial  as  to  tluise  convicted,  If  t)My  think  the  Qonvictian 
impropers.  But  it  is  a  rule,  that  aU  the  defeodaats  convicted  upaa  aq 
indictment  for  a  misdemeanour,  must  be  praaeot  in  oourt,  iffaen  a 
motion  is  made  for  a  new  trial  on .  behalf  of  any  of  them,  awfeaa  a 
special  ground  be  laid  for  dispensing  with  their  attendance* 

Tbe  flM)tion  for  a  new  trial  must  be  made,  in  tbe  King's  Bench,  with- 
in/emr  ilays  exdumve  afiter  the  entry  of  a  rule  for  judgment*:  If  it 
be  inot  made  within  that  time,  tbe  party  eomplaining  cannot  aliber- 
words  he  heard,  on  the  siifa|eot  of  a  new  trial'' :  and  there  is  no  dif- 
fereitxiein  this  respect  between  eivil  and  criminal  cases';  though  in 
tbe  latter,  where  tbe  court  have  seen  of  themselves,  or  it  has  appeared 
to  them  on  tbe  suggestion  of  counsel,  that  substantial  jusiioe  bas  not 
been  done,  they  have  sometimes  interposed  after  tbe  regular  time,  and 

•  4  Taunt.  5h6.per  Gi4A»,  Just  ff  6  Durnf.  fc  Eut,  619. 

0  6  Eut,  315.  4  Maule  &  Sel.  337.  1.  ^  JlEast,307.  d Maiile Ic  8eU 9>  10.  (m). 

Baro.  &  Aid.  63,  4.  67.  (q).  1  Chit  Rep.  and  ne  1  Cliit.  Cr.  Uv,  669. 

352.  1  Chit.  Cr.  Law,  657.  *  Doug.  |71. 

«  I  Stark.  Ku  Pri.  516.  k  5  Durnf.  k,  EjuX,  486.  aad  Mi  1  €biU 

A  2  Darnf,  &  £ait,4a4.  6  EMt,  316.  tn  lUp.  982,3.  ^«;.  bgr  which  it  appMi^  that 

noliu  4  Maale  Ic  Sel.  338.  a  oew  trial  cannot  he  moTed  after  the  Jmr 

•  1  Ban.  &  Aid.  63, 4.  67.  {a J.  ^s,  ]t«iQngh  hy  cooMMt  itf  «ie  pait^ 
U  Durnf.  fc  East,  638,  and  see  1  Chit.  '  5  DmvC;  A&  £9^  4M^  U£fft»38a, 

Cr.  Law,  654^  &c. 
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fmiKted  ft  Mw  trial* :  And  as  the  rule  for  judgment  caoDot  be  entered 
till  tbe  retara  of  Om  diiiringas,  a  motioD  for  a  new  (rial,  of  a  cause 
tried  at  a  sittiag  m  teruip  may  he  made  within  four  days  after  tbe  re- 
tiHB  of  tbedHirimgogf  and  is  not  confined  to  the  space  ot  Jour  days 
^fier  •ibe  trial  pf  the  oau8e\  In  the  Comoioa  Pleas,  tbe  motion  for  a 
nev  trial  fDiist  be  niade  wUbin  the  first  Jour  days  of  the  term,  if  the 
is^ae  he  Iried  in  vaisation ;  and  cannot  be  reoeiYed  after  the  four 
daya»  unless  where  the  fokundatioo  pf  the  motion  is  a  fapt  not  disclosed 
to  the  pefiy  t^U  sAcr  tb%t  tirne^.  If  the  cause  be  tried  in.  term,  tbe 
nMion  must  he  made  before  or  on  tbe  appearance  day  of  tbe  return 
nf  Ike  h9be<M$  corpora  juratorumf  if  returnablei  as  i»  usual  in  actions 
kf^triginaif  op  a  general  roturo-day'* ;  or  if  returnable  on  a  day  cer- 
tajpy  tbep  wAhin/oyr  days  imeludpe  4)t  the  return  day* :  And  it  is  a 
rule  i«  Ibat  pourt,  that  no  motion  fioir  a  new  trial  shall  be  entertauifid, 
onlese  tipo  days  previous  notice  be  given  of  the  motion,  to  tbe  judge 
who  tried  the  cause,  that  be  may  be  enabled  to  bring  down  his  notes 
of  the  evidence,  a^d  have  them  ready  in  court  at  tbe  time  wjuea  the 
metioa  ie  made^  To  C^e  effect  to  this  rale,  the  Serjeants  will  pot 
move  fpr  #  new  trial,  in  any  ^ause  in  whioh  tiie  attorney  instructing 
Ihem  to  fiiove,  ban  not  previously  certified  to  them,  that  be  has  iwo 
days  )»efoi9e»  given  ^otifiB  of  his  intention  to  the  judge  before  whom 
the  oause  was  triads :  And  aucb  notice  must  be  given,  as  vfdl  in 
pases  where  a  point  has  been  reserved  at  the  trial,  as  in  other  cases'*. 
It  is  a  f  eoer^  rule,  that  the  party  shall  not  move  for  a  new  trial, 
aiier  he  liae  nsored  in  arrest  of  judgments  This  rule  however  ex- 
lends  only  to  oases  where  the  party  has  knowledge  of  the  fact,  at  tbe 
tiflfteof  moving  ip  arrest  of  judgment;  therefore  a  new  trisj  was 
granted,  «&er  such  a  motion,  on  affidavits  of  two  of  the  jury,  that 
they  diew  lots  for  tbeir  verdict^ :  And  where  the  defendant,  pending 
his  wiotioo  for  a  new  trial,  served  the  plaintiff  with  a  copy  of  an  allow* 
anee  of  a  writ  of  errsr,  the  oourt  of  King's  Bench  held  this  to  be  an 
adMsaipn  of  the  facta  of  the  ease,  and  reluaed  to  grant  a  new  trials 

*  2  Str.  845.  995.  2  Bur.  1189.  Doug.  171.  5  Taunt  611. 

fVI.  5  Damf.  &  East,  496, 1.  1  East,  146.  v  5  Tauvt  86. 

a  Bait,:90a.  a«Ml«M  1  CbiL  Cr.Sj^w,  659.  ^7  TauoU  257. 

^  2  earn.  &  Aid.  613.    1  Chit.  Rep.  eS2.  '  2  Salk.  647.  1  Bur.  334.  Pr.  Reg.  241. 

6.  C.  and  see  1  Chit  Cr.  Law,  fM. 

•Btnief,  443.  446.  Pr.  Reg.  410,  11.  kPr.Reg.  409.   Bnl  J9L  PH.  M5. 6.  Std 

&  C  puBTt,  vbether  such  affidavit*  woutd  now  be 

'/dML  nceifed?  ilM«f,015,  tS. 


•  Imp.  C.  P.  434.  *!BmimI  v.  Anl»  T.  tf^to^  III.  X.  B* 

'  B.  T.  53  Geo.  IIL  C.  P.  4  Tiant.  721. 
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On  a  feigned  issue,  directed  by  the  CbaDcellor,  the  appKcatron  for  9 
new  trial  must  be  made  in  Chancery  ;  as  well  where  the  point  relates* 
to  the  admissibility  of  eyidence,  as  on  other  grounds* :  And  it  is  in 
the  discretion  of  that  court,  to  grant  or  refuse  a-  new  trial  of  an  issue 
directed  to  be  tried  at  law;  for  the  issue  having  been  originally 
directed  merely  to  satisfy  the  conscience  of  the  court,  on  facts  mate* 
rial  to  the  equity  of  the  case,  it  may  order  evidenee  to  be  received, 
although  not  strictly  admissible  on  other  trials  at  law;  and  it  will 
tend  the  issue  down,  as  often  as  the  resuk  is  not  satisfactory :  or  if 
satisBed  that  the  finding  of  the  jury  is  agreeable  to  the  equity  of  the 
case,  it  will  not  order  a  new  trial,  on  the  -ground  that  inadmissible 
evidence  (strictly  so  called,)  has  been  received  below^ :  But  in  an  ac- 
tion brought  under  the  Chancellor's  order,  the  application  for  a  new 
trial  may  be  made  either  in  Chancery*,  or  in  the  court  where  the  action 
is  depending^. 

An  affidavit  is  necessary  to  move  for  a  new  trial,  in  the  King's 
Bench,  unless  the  ground  of  it  appear  on  the  face  of  the  evidence; 
which  affidavit  must  be  made  within  the  four  days  allowed  for  the 
motion* :  and  the  rule,  if  granted,  is  a  rule  to  shew  cause ;  on  obtain- 
ing which,  application  should  be  made  to  the  judge  who  tried  the 
cause,  for  his  report  of  the  evidence  ;  and  if  he  be  not  of  the  same 
court,  bis  clerk  will  deliver  it  to  the  puisne  judge  of  the  court  in 
which  the  action  is  brought.  In  the  Common  Pleas,  the  court  will 
not  hear  a  rule  for  a  new  trial  discussed,  without  having  the  report  of 
the  judge  who  tried  the  cause,  though  there  be  no  dispute  about  the 
facts':  and  it  is  said,  that  where  the  cause  is  tried  before  a  judge  of 
another  court,  an  affidavit  of  what  passed  at  the  trial  must  be  pro- 
duced, as  a  necessary  foundation  for  the  motion  for  a  new  trial ;  even 
though  it  be  upon  the  judge^s  certificate,  that  the  verdict  was  against 
evidence*.  If  the  judge  who  tried  the  cause  declare  himself  satisfied 
with  the  verdict,  it  has  been  usual  not  to  grant  a  new  trial,  on  account 
of  its  being  against  evidence  :  On  the  other  hand,  if  be  declare  him- 
self dissatisfied  with  the  verdict,  it  is  pretty  much  of  course  to  grant 
it^.    in  a  case  where  a  judge  only  reported  evidence,  vrithout  de* 

•  6  Taunt  444.  •  1  Chit  Rep.  583.  in  noiit. 

•»  8  Price,  399.  '  5  Taunt  340. 

c  9  AUl.  3 19.  c  Barnes,  447, 8. 

4  Folket  V.  Ckad  mi  9iiin,  M.  S8  Geo.         ^  Cas.  temp.  Hardw.  93.  ^KUtB,  439# 

HI.  K.  a  Ontmi  f .  fitiMi  T.  S5  Qco.  IIL  BoL  M.  iVi.  337. 
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elaring  himself  to  be  satisfied  or  dissatisfied  with  the  verdict,  the 
coort  were  under  difficulty  how  to  act :  they  seemed  inclined  how- 
ever to  hear  it  spoken  to ;  but  through  their  interposition,  the  parties 
agreed  to  abide  by  the  determination  of  the  point  of  law*. 

The  granting  of  a  new  trial  is  either  without,  or  upon  payment  of 
the  co$is  of  the  former  trial ;  or  such  costs  are  directed  to  abide  the 
event  of  the  suit  ^  or  nothing  is  said  respecting  them.  If  a  new  trial 
be  granted  for  irregularity,  the  costs  of  the  former  trial  ought  not  to 
be  paid^  ;  and  the  party  applying  is  in  such  case  entitled  to  the  costs  . 
of  the  application.  Where  the  plaintiff  has  been  nonsuited,  by  the 
mistake  of  the  judge  in  point  of  law,  the  courts  have  in  several  in- 
stances ordered  the  nonsuit  to  be  set  aside,  without  costs* ;  and  ver- 
dicts have  been  set  aside  in  a  similar  manner,  when  they  have  been 
obtained  by  unfair  practice*^,  or  contrary  to  law  and  the  judge's  direc- 
tion*. In  general,  where  the  jury  have  given  a  perverse  verdict,  the 
court  will  grant  a  new  trial  without  costs' ;  but  where  a  new  trial  is 
granted  for  the  error  or  mistake  of  the  jury,  either  in  finding  a  verdict 
without  or  contrary  to  evidence,  or  in  giving  excessive  damages,  it  is 
always  upon  payment  of  the  costs  of  the  former  trial*.  Where  the 
cause  was  taken  as  an  undefended  one  by  mistake,  the  court  of  King's 
Bench  refused  to  make  the  payment  of  costs  a  condition  of  the  rule 
for  a  new  trial** :  And  where  a  new  trial  is  granted  to  the  defendant 
on  payment  of  costs,  the  plaintiff  should  not  carry  down  the  cause  for 
trial  until  they  arc  paid  ;  for  if  he  do,  he  will  have  no  remedy  for  the 
costs  of  the  former  trial,  even  though  he  should  again  obtain  a  ver- 
dict'. The  court  of  Exchequer  however  will  not  order  a  prisoner, 
applying  for  a  new  trial  on  the  ground  of  excessive  damages,  to  pay 
the  costs  of  the  former  trial,  before  the  plaintiff's  counsel  proceed  to 
shew  cause  against  the  rule^. 

^Rtxr.  PkOSpi,  93  Geo.  II.  BoLNi,  Pri.  case  of  HtnBOfth  v.  Samuel,  H.  38  Gea  III. 

3^.  K.  B.  1  Cbit.  Rep.  633,  4.  (aj. 

^  13  Mod.  370.  ff  12  !Mod.  370.   1  Str.  642.    1  Bur.  12. 

«  1  Bbc.   Rep.  670.  Say.  Costs,  119.  3  393.  2  Bar.  665.  K.  B.  Pr.  Ref.  408.  C.  P. 

Wils.  146.  338.  1  Cbiu  Rep.  633,  4.  fa).  and  see  1  Darof.  &  JBast,  20.    1  Cbit.  Rep. 

*  I  Bar.  352.  633,  4.  (a). 

•  Say.  OMta,  189.    2  Bor.  1224.    1  Blae.  ^  1  Chit  Rep.  634.  in  mUt. 

Rep.  298.  S.  C   1  Blae.  Rep.  67a  Gagnkr         I  Doe  ex  dim.  Daoie  nd  tmoUm  v.  HMim, 


m,  M.  24  Geo.  lU.  K.  B.S.  P.  1      M.  25  Geo.  III.  K.  B. 
Chit  Rep.  633, 4.  (aj.  k  4  Price,  307. 

iTu  Loia  SUmhnHl^  Gh.  J.  ia  the 
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On  ^rantin^  a  new  trial  for  the  roisbekaviour  of  the  jury,  the  -costi 
of  the  former  trial  were  directed  to  abide  the  event  of  the  suit*.  And 
upon  setting  aside  a  nonsuit,  or  verdict  for  the  defendant,  ^hen  the 
costs  are  directed  to  abide  that  event,  though  the  plaintiff  succeed  on 
the  second  trial,  he  is  not  entitled  to  the  costs  of  the  first ;  neither  is 
the  defendant  in  such  x^ase  entitled  to  the  costs  of  the  first  trial :  but 
Vfhen  the  same  party  succeeds  on  both  trials,  he  is  entitled  to  the  costs 
of  both^.  So  where,  upon  setting  aside  a  verdict  for  the  plaiatiff,  the 
costs  arc  directed  to  aliide  the  event,  and  then  the  (flaintiff  discon- 
tinues the  action,  the  defendant  is  not  entitled  to  the  costs  of  the 
trial^.  In  like  manner,  where  the  plaintiff,  in  the  Common  Pleas, 
having  obtained  a  verdict,  the  court  granted  a  Jiew  trial,  directing 
that  the  coats  of  the  former  one  should  abide  the  event  of  the  new 
trial,  and  on  the  second  trial  the  verdict  was  for  the  defendant ;  it  was 
boldeu,  that  the  latter  was  only  entitled  to  the  costs  of  the  second 
trial"* :  And  although  a  defendant  succeeded  upon  the  first  trial  by  a 
forgery,  the  court  cannot  give  the  plaintiff,  succeeding  on  the  second 
trial,  the  costs  of  both'.  When  the  rule  is  silent  as  to  costs,  the 
costs  of  the  first  trial  are  not  in  general  allowed  in  the  King's  Bench, 
whichever  way  the  verdict  may  go  upon  the  second  triaF.  But 
vrhere  the  court,  after  the  argument  of  a  special  case,  directed  a  new 
trial,  because  the  case  was  insufficiently  stated^,  or  the  defendant, 
after  verdict  against  him,  applied  for  and  obtained  a  rule  for  a  new 
trial**,  and  afterwards  the  defendant,  instead  of  going  down  to  trial 
again,  gave  the  plaintiff  a  cognovit;  the  court  of  King's  Bench  held, 
that  he  was  liable  to  pay  the  costs  of  the  former  trial.  So  where, 
after  verdict  for  the  defendant,  and  a  new  trial  awarded  upon  a  ques- 
tion of  law,  without  any  thing  being  said  as  to  costs,  the  parties,  in- 
stead of  proceeding  to  a  second  trial,  agree  to  state  tlie  facts  specially, 
as  if  a  case  had  been  reserved  at  the  first,  on  which  the  postea  vras 
afterwards  delivered  to  the  plaintiffs,  that  court  held,  that  they  were 


•  1  SUr.'642.  and  lee  W\\\€», 488.  Durnf.  k  East,  71. 131.  1  East,  1  tl.  1  H. 

^  8  Durnf.  fc  East,  619.  1  Eaut,  1 14.  (mj.  Blac.  639.  but  aee  I  Str.  300.  5  Bar.  2694. 

8.  C.  4sUfld.  6  Durnf.  k.  East,  144.    lU  fiaat,  4l€.  8 

« 1  Barn.  k.  Aid.  566.  Barn.  &  Aid.  317.    1  Obit  fi^.  10.  &  C* 

<  9  New  Rep.  C.  P.  38SU  U  633. 

-•  4  Taunt  671 .  c  6  Durnt  k  bit,  144. 

'Dous.  437.   Skoolbniv.  NuU,  M.  S3  ^2  fiara.fciAld.ai7.   1  Cbit.  ikp.  19. 

Geo.  III.  K.  fi.  3  Dttmf.  k  BMt,  507.  6  S.  C, 
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eBUfled  to  tb0  eosto  ef  tte  first  trial*.  In  tbe  Common  Pleas,  the 
nde  is  diflerent :  for  there,  if  a  new  trial'  be  granted,  and  the  rule 
mj  Bothiog  about  oost9,  il'  the  verdk^t  on  tbe  second  trial  go  the 
same  way,  the  party  sncceeding  is  entitled  to  the  costs  of  both 
trials;  bat  if  the  verdicts  go  different  ways,  the  party  ultimately 
saooeediDg  is  not  entitled  to  the  costs  of  the  first  trial^.  So,  where 
the  jury  find  an  insuj^dent  yerdict,  upon  which  the  court  can  give  no 
jndgDent,  and  a  new  trial  is  granted,  the  party  uhimately  succeeding 
is  not  entitled,  in  the  Common  Pleas,  to  the  costs  of  the  former  triaK 
If  the  plaintiff  obtain  a  verdict  ibr  a  total  loss  on>  a  policy,  which  he 
endeavoors  to  support  on  a  mle  m»i  Ibr  a  nonsuit,  and  the  couh  ^re 
of  opiaion  that  he  is  not  entitled  to  recover  as  for  a  total  loss,  but  only 
torn  return  ofpremticm,  the  plaintiff  is  not  entitled,  in  the  Common 
Pleas,  to  the  costs  of  the  rule  ;  nor  to  any  costs,  except  those  of  the 
count  for  money  had  and  received,  and  such  parts  of  the  briefs  and 
evidence  as  are  applicable  thereto^  In  the  Exchequer,  if  a  cause 
come  on  for  trial 'and  be  referred,  and  the  arbitrator's  award  in  favor 
of  tlie  plaintiff  be  afterwardi  set  aside,  so  that  the  cause  is  in  couse-* 
qaence  whsequently  tried,  the  plaintiff,  if  he  obtain  a  verdict,  will  be 
allowed  tbe  costs  of^  tbe  former  trial*. 

If  tbe  verdict  or  nonsuit  be  set  aside,  and  a  new  trial  granted,  the 
nde  fbr  that  purpose  should  be  drawn  up  and  served*;  and  if  it  be 
on  payment  of  costs,  an  appointment  must  be  obtained  to  tax  them, 
from  the  master  or  prothonotaries ;  and  when  taxed,  they  must  be 
forthwith  paid,  or  the  prevailing  party  may  move  the  court  to  dis- 
obarge  the  rule,  and  for  leave  to  sign  judgment  and  tax  his  costs^ 
And  in  die  King's  Bench,  where  a  nonsuit  is  set  aside  up(m  payment 
wfcoMUj  such  payment  is  made  a  condition  precedent  to  setting  it 
and  unless  they  are  paid,  the  plaintiff  cannot  proceed  to 
trial*.  It  has  been  said,  that  after  a  new  trial  granted,  no 
;  can  be  allowed  in  the  record^  :  But  the  practice  is  other- 
\  \  it  bdng  usual  in  both  courts,  to  permit  amendments  to  be 


•  10  £art,  416.  '3  Taant.  406.  Rcmlh  ▼.  Thonptm^  K.  B. 

^SktObndv,  NmU,  Ml  23  Geo.  HI.  K.  B.      id.  406,  l.Mmb,  amira. 


r  9.  mUt,  I  H.  Brae.  639.  n.  Id.  641.  *  1  Price,  310. 

I  BJUt,  118.  Seritt  p.  HMmd,  £.  44  Geo.  M3  East,  186. 

III.K.B.  f/d.185. 

•  Blfmb.  4T5.  ^  «  *l»c.  Rep.  980. 


Digitized  by 


Google 
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made  after  trial,  where  the  justice  of  the  case  requires  it,  vpoti  rea« 
sonable  terms*.  In  order  to  proceed  to  a  new  trial,  it  is  not  neces- 
sary that  the  nisi  priu$  record  should  be  re-engrossed,  unless  the 
poiftea  be  indorsed  on  it,  or  that  any  new  entries  should  be  made  or 
paid  for ;  but  the  record,  in  the  King^s  Bench,  roust  be  paised  again, 
with  an  alteration  of  the  jurata,  and  a  new  notice  of  trial  given^ ; 
after  which  another  venire  and  dUiringas  must  be  sued  out  and 
returned,  and  the  cause  set  down  anew"^.  In  the  Common  Pleas,  if 
the  cause  be  not  tried  the  same  term,  a  new  placUa  must  be  added 
to  the  record  of  nmpritM,  of  the  term  it  is  intended  to  be  tried  ;  and 
in  that  case  the  record  roust  be  re-sealed,  and  paid  for  ^^in  to  the 
clerk  of  the  treasury,  and  there  must  be  a  new  venire  and  habecu 
corpora;  but  this  is  unnecessary,  if  the  cause  be  tried  the  same 
term*. 


The  only  ground  of  arre^fin^  judgment  at  this  day,  is  some  matter 
intrinsic^  appearing  upon  the  face  of  the  record,  which  would  render 
it  erroneous  and  reversible ;  for  though  it  seems  to  have  been  other- 
wise formerly%  yet  it  is  now  settled,  that  judgment  cannot  be  arrested 
for  extrinsic  or  foreign  matter,  not  appearing  on  the  face  of  the 
record,  but  the  courts  are  to  judge  upon  the  record  itself,  that  their 
successors  may  know  the  grounds  of  their  judgment^  The  old 
course  of  taking  advantage  in  arrest  of  judgment  was  thus :  The 
party,  after  a  general  verdict,  having  a  day  in  court,  (for  so  he  has, 
as  to  matters  of  law,  though  not  of  fact,)  did  assign  his  exceptions 
in  arrest  of  judgment,  by  way  of  plea,  and  it  was  called  pleading 
in  arrest  of  judgment :  This  differed  from  moving  in  arrest  of  judg- 
ment, which  was  done  by  one  as  amicu$  cicrus,  when  the  party  was 
out  of  court>^.  After  judgment  on  demurrer^  there  can  be  no  motion 
in  arrest  of  judgment,  for  any  exception  that  might  have  been  taken 
on  arguing  the  demurrer ;  the  reason  is,  that  the  matter  of  law  having 
been  already  settled,  by  the  solemn  determination  of  the  court,  they 


•7  Duriif.  &  Eavt,  1S9.   9  East,  335.  III.  K.  B.  8  Saond.  254.  c  (8).  254.  k 
Ante,  129.  776.  K.  B  1  New  Rep.  C-  P.  88.  *  Imp.  C.  P.  438. 

2  Bos.  k,  Pal.  243.   3  Taunt.  81.  C.  P.  •  I  Salk.  77. 

l»  Bin^fey  v.  MQltUofi,  £.   24  Oea  III.  '  1  Ld.  Raym.  238.  I  Salk.  77.  S.  C.  /d. 

K.  B.  315.  4  Bar.  2287. 

•  Imp.  K.  B.  438.  and  lee  R.  £.  33  Geo.         9  i  SaUc  77, 8. 315.  6  Mod.  149. 
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^931  not  afterwarda  sufler  any  one  to  come  as  amicus  curuB,  and  tdi 
Ihein  that  the  judgment  which  they  gave  on  mature  deliberation  is 
mrong:  but  it  is  otherwise  after  judgment  by  default,  for  that  is  not 
given  in  so  solemn  a  manner*.  The  defendant  in  audita  quereli 
isot  moTe  in  arrest  of  judgment^  but  must  either  demur  at  the 
i  of  filing  the  writ  of  audUd  querela,  or  if  the  verdict  be  gi^en 
against  Jiim,  must  bring  a  writ  of  error,  or  move  for  a  new  trial^ 

The  parties  cannot  move  in  arrest  of  judgment,  for  any  thing  that 
is  aided  aflter  verdict,  at  common  law  ;  or  amendable  at  common  law, 
•r  by  the  statutes  of  amendments;  or  cured,  as  matter  of  form,  by 
the  sUtutes  of  jeofails^ 

At  common  law,  where  any  thing  is  omitted  in  the  declaration, 
though  it  be  matter  of  substance,  if  it  be  such  as  that  without  prov- 
ing it  at  the  trial,  the  plaintiff  could  not  have  bad  a  yerdict,  and  there 
be  a  verdict  for  the  plaintiff,  such  omission  shall  not  arrest  the  judg« 
meof*.    This  rule  however  is  to  be  understood  with  some  limitation  ; 
for  CD  looking  into  the  cases,  it  appears  to  be,  that  where  the  plain- 
tiff has  stated  his  title  or  ground  of  action  defecliTely  or  inaccurately, 
(beeanse,  to  entitle  him  to  recover,  all  circumstances  necessary,  in 
form  or  substance,  to  complete  the  title  so  imperfectly  stated,  must 
be  proved  at  the  trial,)  it  is  a  fair  presumption,  after  a  verdict,  that 
they  were  proved  ;  but  that  where  the  plaintiff  totally  omits  to  state 
his  title  or  eause  of  action,  it  need  not  be  proved  at  the  trial,  and 
therefore  there  is  no  room  for  presumption'' :    And  hence  it  is  a  gene- 
ral rule,  that  a  verdict  wiU  aid  a  title  defectively  set  out^  but  not  a 
defective  tUW ;  or  in  other  words,  nothing  is  to  be  presumed  after 
verdict,  but  what  is  expressly  stated  in  the  declaration,  or  necessarily 
implied  from  the  facta  which  are  stated'.    Thus,  where  the  grant  of 

•  1  Str.  425.   6  Taunt.  650.   2  Marsh.  Durnf.  &  East,  147.  7  Darnf.  &  East,  518. 

32S.  S.  C.  *  1^'  ^  P"'*  ^^^*  ^^''* 

» 1  Harsh.  226.  •  Doug.  ^^9. 

«  for  the  cases  in  which  defects  are  aided  '  1  Salk.  365.  2  Ld.  Ray m.  1 225.  S.  C 

after  rm^ct  at  common  law,  or  by  the  2  Str.  1011.  1023.  Cas.  imp.  Hardw.  IIG. 

i  of  jet^ailt,  see  I  Sannd.  228.  (1).  S.  C.  1  Bur.  301.  2  Bur.  1 159.  3  Wils.  275. 


^2  Show.  233.  T.  Raym.  487.  S,  C.  and  4  Durnf.  ft  East,  472. 

wm  Cm.  Jac.  44.  Hoh.   78.    1  Sid.  218.  f  Per  BuOrr,  JosU  1  Durnf.  k  East,  145. 

Carth.  304.  389.  1  Salk.  130.  2  Ld.  Raym.  and  see  7  Dnmf.  ft  East,  521.  1  Sinad. 

15214.  1  WUs.  1.  255.  2  Wils.  5.  4  Bar.  228.  (1). 
JM»0.  Covp.  S25.  1  Dnmf.  ft  East,  141.  3 
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g  i^vermott  was  iSCitted,  wbith  eould  aDt  d^^  eflbet  IritftoM  MkfM« 
meat,  that,  being  n  necessary  ceremony,  might  be^  pnMtmei  t6  liattf 
been  proted^ :  Birt  where,  in  an  action  aglrinst  the  Htdhner  of  a  bill 
of  exchangef,  tire  phinfiirdid  ncH  alledge  st  demartd  on  flmd  refusal  by 
tbe  acceptor,  wheir  the  biH  became  due,'  or  thi^  lhe»  defefudtant  Ml 
itotiee  of  the  acceptor's  refasal,  tbis  omiasicm  was  held  to  b^  emt , 
and  not  cured  by  the  Terdict*^:  for  in  this  CMe,  it  waa  not  re- 
quisite for  the  plaintiff  to  prove,  either  the  demand  on  the  acceptor,-  or 
the  notice  to  the  defendant,  because  they  were  neither  laid  in  the  de- 
coration, nor  were  they  circumstances  neCfessary  to  any  of  the  f*et9 
charged.  It  is  also  a  rule^  that  the  defendant  cannot  ftwre  i^  arrest 
of  judgment,  for  any  thing  that  he  might  hare  pleaded  m  abafe-' 
ment*^ :  And  if  there  be  a  misjoinder  of  counts,  and  a  verdict  for  the 
plaintiff  on  the  counts  well  joined,  and  for  the  defendant  on  the  others, 
the  misjoinder  is  not  a  cause  for  arresting  the  judgment*'.  So  when 
there  is  a  ndisjoinder  of  counts,  one  of  them  being  partly  in  catte  and 
partly  in  trespasSy  and  another  entirely  in  trespassy  and  no  evidence 
was  given  as  to  the  acts  of  trespass,  the  verdict,  if  taken  generallyi 
may  be  amended,  according  to  the  evidence,  by  the  judge's  notes^ 

Another  rule  at  common  law  is,  that  surplMoge  will  not  vitiate, 
after  verdict;  utUe  per  inutile  non  vitiatur^:  and  therefore  in 
irovcTy  if  the  plaintiff  declare  that  on  the  third  of  March  he  was 
possessed  of  goods,  which  came  to  the  defendant's  hands,  and  that 
afterwards,  to  wit,  on  the^r^t  of  3/arcA,  he  converted  thbm  to  his 
own  use,  this  is  cured  after  verdict ;  for  '^  that  he  afterwards  con- 
verted them''  is  sufficient,  and  the  scilicet  is  void^. 

As  the  plaintiff's  action  must  have  all  the  essentials  necessary  to 
maintain  it,  so  the  defendant's  bar  must  be  substantially  good ;  and 
if  the  gist  of  the  bar  be  bad,  it  cannot  be  cured  by  a  verdict  found  for 
the  defendant:  but  if  it  be  found  for  the  plaintiff,  he  shall  have 
judgment,  either  for  the  badness  or  falsity  of  the  bar^.  Thus,  lie6>re 
the  statute  for  the  amendment  of  the  law',  if  the  defimdaat  had 


•  0oag.  683.  «  Co.  Lit.  303.  b.  flowd.  338.  1  Saaad. 

•a*  Blac.  Itep.  >1«).  t  c*».  iic.  498* 

•  8  Maule  &  Sel.  533.  h^\^  c.  P.  14a  d Sraad. SWc 

•  1  Chit.  lUp.  685.  (a).  «  ^  Amt.  A  16. 
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pleaded  paymeot  without  an  tcquiUance,  and  it  had  been  found  for 
biin,  yet  he  oould  not  have  had  jadg;inent»  because  the  gist  of  the 
plea  was  bad  ;  since  the  obligation  remained  in  force,  until  dissolved 
eodem  tigamine  quo  Ugaiur :  but  if  it  had  been  found  for  the  plaintifl^ 
be  should  ha^e  bad  judgments 

Where  a  plea  confesses  the  action,  and  does  not  sufficiently  ayoid  it^ 
judgment  shall  be  given  on  the  confession,  irithout  regard  to  a  Terdict 
for  the  defendant,  which  is  called  a  judgment  non  obstante  veredicto^ ; 
and  in  such  case,  a  writ  of  inquiry  shall  issue.  Tbe  right  method,  in 
cases  of  this  nature,  is  not  to  stay  the  entry  of  judgment  upon  the 
verdict  by  rule;  but  to  enter  the  verdict  upon  record,  and  then  tbe 
judgment  fbr  the  plaintiff  non  ohrioHte  neredicto^. 

A  verdict  cannot  help  an  immatericU  issue  ;  but  an  informal  one 
b  aided  by  the  89  Hen.  VIII.  o.  S(H.  An  immaterial  issue  is,  where 
that  which  is  materially  alledged  by  tbe  pleadings  is  not  ti^aversed, 
but  an  issue  taken  on  such  a  point  as  will  not  determine  the  merits  of 
tbe  cause :  An  informal  issue  is,  where  such  allegation  is  not  tra- 
versed in  a  proper  manner*.  Where  the  issue  is  immaterial,  the 
courts  will  award  a  repleader ;  respecting  which,  the  following  rules 
were  laid  down  by  the  court,  in  the  case  of  Staple  and  Haydon^: 
First,  that  at  common  law,  a  repleader  was  allowed  before  trial,  be- 
cause a  verdict  did  not  cure  an  immaterial  issue ;  but  now  a  repleader 
oagbt  never  to  be  allowed  till  trial,  because  tbe  fault  of  the  issue  may 
be  bdped  after  verdict,  by  the  statute  of  jeofails.  Secondly,  that 
if  a  repleader  be  denied  where  it  should  be  granted,  or  granted  wbere 
it  should  be  denied,  it  is  error.  Thirdly,  that  the  judgment  of  re- 
pleader is  general,  namely,  quod  partes  replacitent ;  and  the  parties 
must  begin  again  at  the  first  fault,  which  occasioned  the  imma- 
terial issue* :    Thus,  if  the  declaration  be  ill,  and  tbe  bar  and  repli- 


*  5  Co.  43.  Cro.  Elis.  455.  Moor,  699.  «  Bartiet,  866. 

S.  C.  Cro.  Bliz.  77S.  *  Oi»b.  C.  P.  147. 

^  Cvo.  EKz.  S41.  Garth.  370.  1  Saft.  173.  •  Cro.  Eliz.  297.  Cwth.  371. 1  Lev.  39.  9 

&  a  6  Mod.  I.  9  Ld.  Raym.  994.  S.  C.  Mod.  137. 

T  9lr.  994.  9  Str.  S7S.  VTiUef,  364.  1  Bar.  '9  Salk.  579.  and  we  6  Mod.  1.  9  U. 

301.  9  Ifew  Rep.  C  P.  995.  fa),  4  T^n*.  ^«ym-  ^^'  3  S*lk'  «!.  S.  C, 

S91.  6  Taut.  305.  1  Manh.  614.  S.  C.  1  k  1  Ld.  Kaym.  169. 
Moors,  199. 1  Btod.  H  Biof.  960. 
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eation  ore  also  ill,  the  parties  must  begin  de  novo ;  bat  if  the  bar  6e 
good,  and  the  replication  ill,  at  the  replication*.  Fourthly,  no  cetf# 
are  allowed  on  either  side^  Fifthly,  that  a  repleader  cannot  be 
awarded  after  a  default  at  niii  priu$.  To  which  may  be  added,  that 
a  repleader  can  never  be  awarded  after  a  demurrer,  er  writ  of  error, 
but  only  after  issue  joined"^ ;  nor  where  the  court  can  giye  judgment 
on  the  whole  record*^ :  and  it  is  not  grantable  in  favottr  of  the  persoft 
who  made  the  first  fault  in  pleading*. 

The  dist,inc(ion  between  a  repleader,  and  a  judgment  man  o&- 
$tanie  veredicto,  seems  to  be  this :  that  where  the  plea  is  good  in 
form,  though  not  in  fact,  or  in  other  words,  if  it  contain  a  defectivo 
title,  or  ground  of  defence,  by  which  it  is  apparent  to  the  court,  upoa 
the  defendant's  own  shewing,  that  in  any  way  of  putting  it,  he  caa 
haye  no  merits,  and  the  issue  joined  thereon  be  found  for  him,  there, 
as  the  awarding  of  a  repleader  could  not  mend  the  case,  the  court,  for 
the  sake  of  the  plaintiff,  will  at  once  giro  judgment  $um  ob^tomte 
veredicto^ :  but  where  the  defect  is  not  so  much  in  the  title,  as  ia 
the  manner  of  stating  it,  and  the  issue  joined  thereon  is  immaterial,  so 
that  the  court  know  not  for  whom  to  give  judgment,  whether  finr  the 
plaintiff  or  defendant,  there>  for  their  own  sake,  they  will  award  a  re« 
pleader^ :  A  judgment  therefore  mm  obMtante  veredicto  is  alwaji 
upon  the  merits,  and  neTer  granted  but  in  a  very  dear  case^ :  a  re- 
pleader is  upon  the  form  and  manner  of  pleadiog'. 


A  ventre  facias  de  novo^  is  grantable  in  the  foltowing 
First,  where  the  jury  are  improperly  chosen,  or  these  b  any  irre- 
guVity  in  returning  them'.  Secondly,  where  they  baTe  improperly 
conducted  themselyes"*.    Thirdly,  where  they  give  general  damages^ 


•  3  Keb.  664.  Str.  S47.  994. 1  Boiv  901.  5  Tmni.  9$6»  1 
^2  Veiit.  196.  6  Darnf.  &  East,  131.  Manh.  95.  S.  C. 

Barnef ,  125.  2  Bot.  &  Pal.  376.  >>  Raiket  r.  Ttmund  ttnd  wmtkir,  M.  45 

•  3  Salk.  306.  Oca  UI.  K.  B.  2  Smith  R.  9.  S.  C.  STaanL 

•  Willef .  532,  3.  237. 

•  1  Ld.  Bayia.  HO.  Doog.  396.  747.  and  iSee  further  as  to  nphmhitg  ChiMyi  oo 
see  2  Saund.  31 9.  6.  Pleadiq^,  1 V.  p.  632,  lec^ 

f  I  Salk.  173.  6  Mod.  1.  2  Ld.  Raym.  ^  For  Uie  dUfemica  betwcM  %  wmv^^ 

924.  S.  C.  1  Sir.  394.  2  Str.  873,  Willas,  luno  aod  a,  new  trial,  see  1  Wils.  ^ 

364.  1  Bar.  301.  Cowp^  510.  Dong.  749.  4  1 2  Dontf.  h  Bait,  126*  m  ael^ 

Taunt  821.  "/iLtM 

t3Sdk.305.  1  Ld.  Raym. 991. S. C  S 
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eclaratioQ  cunsisting  of  several  counts,  and  it  afterwards 
ippeaft  that  one  or  more  of  them  is  defecitTe\  Fourthly,  where  the 
Terdict,  whether  general  or  special^.  Is  imperfect,  by  reason  of  some 
ttnca'tatnty  or  arabiguity%  or  by  finding  less  than  the  whole  matter 
put  io  issue,  or  by  not  assessing  damages'^.  Fifthly,  by  the  Statute 
1  k8  W.  III.  c.  39.  §  l.if  the  plaintiff,  after  issuing  jury  prbc'ss,  do 
Dot  proceed  to  trial  at  the  first  assises  :  but  if  the  jury  be  discharged 
at  the  assises,  in  order  to  liave  a  yiew,  there  is  no  need  of  a  venire  de 
nowf.  A  venire  de  novo  may  be  granted  by  a  court  of  erfof'' ;  or 
after  a  demurrer  to  eridence*,  or  bill  of  exceptions^ :  And  wherd  a 
venire  de  novo  is  awarded,  the  party  succeeding  ia  only  entitled  to 
the  costs  of  the  second  trial'* 


The  doctrine  of  amendments  having  been  already  considered,  I 
shall  next  proceed  to  take  a  short  review  of  the  statutes  cf  jeofaiUf 
and  the  decisions  thefeon,  as  applicable  to  different  proceedin|^  in  tho 
course  of  the  snit.    And  first,  of  the  original  writ. 

The  want  of  an  original  writ^  we  have  seen^,  is  aided  aftef  vetdict, 
by  the  18  Eliz.  c.  14 :  which  statute  has  been  extended,  by  an  eqni- 
table  construction,  to  the  want  of  a  bill  upon  the  file'.  This  atatnte 
abo  cures  the  want  of  form,  touching  false  Latin,  or  variance  from 


•  R.  M.   1654.  §  «1.  K.  B.  R.  M.   165*.  *  «  Str.  105«.  9  Wih.  seT.  377.  fl  DdwC 

I  94.  C  F.    BAnics,  478.   Dong*  977,  8.  k  Ettt,  126.  intudii.  %  SmnaA.%lO,g.  (3). 

and  Mt  1  Dgrof.  k  iSatt,  542.  6  Darof.  •  Con.  Rep.  248. 

Jt  Etft,  691.  a  SiQDd.  171.  b.    But  the  '2  Str.  I05t.  1124.  Cowp.  89.  91.  Pong, 

coarts  will  not  arrest  the  jadgmeot  io  an  730. 1  Durof.  &  East,  78d.  5  burnf.  k  £ast, 

action  for  words  in    one    count,   though  967.  2  H.  Blac.  211.  2  Nei»  Rttr.  C.  P.  328, 

ioiBe  of  taaa  b*  not  actiomible;    ieau,  9.  butieettStr.  1055. 1  DanaCAErBalt,  151. 

vhere  Ibert  ate  two  eo«ats,  and  none  of  the  mmI.  eantrm, 

vofdtin  ooe  are  actionable,  and  there  is  a  '  Sty.  Rep.  34.  935.  5  Donf.  k  East, 

general  ▼erdict  for  the  plaintiff:  Willes,  443.  367. 2  H.  Blac.  21 1. 

and  lee  2  Sannd.  171.  dl  »  Omtet  ▼.  Ltwit,  T.  87  Oea  lit  1^.  B. 

^a  Ld.  Raym.  1521.  1584.  2  Str.  887.  8^Durnf.  and  East,  125.  9  Dnraf.  k  Bast. 

S.  C.  id.  1 124.  S.  P.  36.  2  New  Rep.  C.  P.  328, 9. 

«  Same  cases ;  5  Bur.  2669.  ^  tlurtif.  k  <  6  t)atnf,  k  Bast,  131. 1  Bait,  111.  Antt, 

Ease,  52.  1  Bast,  111.  ^at  It' seems  that  if  907.  922. 

the  plaintiff'  state  a  defeetlT^  else  upon  a  ^  Anl9, 123.  and  see  1  Sauad.  SlSi.  (2). 

speeial  verdict,  he  is  neVer  entitled  fo  a  oew  >  Hob.  130. 134. 964. 081,  304. 
trial  by  a  Main  dr  new.  3  Sirfltti  It.  39. 
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the  register,  or  other  defaults  in  form,  in  any  writ  original  or  jn* 
dicial,  &c.  By  the  21  ^cm?.  I.  o.  Id.  "  judgment  after  yerdiot 
^<  shall  not  be  stayed  or  reversed,  by  reason  of  any  variance,  in  form 
'<  only,  between  the  original  writ  or  bill,  and  the  declaration  plaint  or 
<<  demand.*'  And  by  the  16  &  17  Car.  II.  c.  8.  (which  Tmiiden 
Justice  used  to  call  the  omnipotent  act*),  <<  judgment  after  verdict 
**  shall  not  be  stayed  or  reversed,  for  want  of  form,  or  pledges  W 
*^  turned  upon  the  original  writ,  or  because  the  sheriff's  name  is  not 
*^  rettumed  thereon,  or  for  want  of  pledges  upon  any  bill  or  declara- 
<<  tion,  &c."  Lastly,  by  the  $  Geo.  I.  c.  13.  (lord  ii:jii^'«  actS) 
^'  judgment  after  verdict  shall  not  be  stayed  or  reversed,  for  any  de- 
*'  feet  or  fault,  either  in  form  or  substance,  in  any  bill,  writ  original  or 
**  judicial,  or  for  any  variance  in  such  writs,  from  the  declaration  or 
«  other  proceedings^." 

Secondly,  the  want  of  a  warrant  of  attorney  for  either  party  is 
aided  after  verdict,  by  the  32  Hen.  YIII.  c.  30.  and  18  Elix.  c.  14. 
And,  by  the  21  Jac.  I.  c.  13.  **  judgment  shall  not  be  stayed  or  re- 
<<  versed,  for  that  the  plaintiff  in  qjectment,  or  other  personal  action, 
'<  being  under  age,  appeared  by  attorney."  But  if  the  defendant^ 
being  under  age,  appeal^  by  attorney,  it  is  still  error** :  Though  if 
an  attorney  undertake  to  appear  for  an  infant  defendant,  the  courts 
will  oblige  him  to  do  it  in  a  proper  manner*. 

Thirdly,  mistakes  and  omissions  in  the  declaratioHf  and  other  sub- 
sequent pleading$,  are  oftentimes  cured  by  the  statutes  of  jeofails; 
which  declare,  that  ^*  judgment,  after  verdict,  shall  not  be  sUyed  or 
<<  reversed,  by  reason  of  any  mispleading,  lack  of  colour,  insufBeieot 
«  pleading  or  jeofail^  or  other  default  or  negligence  of  the  parties, 
<<  thdr  counsellors  or  attornies^;  want  of  form  in  any  count,  decla- 
^  ration,  plaint,  bill,  suit  or  demand' ;  lack  of  averment  of  any  life,  so 
<<  as  the  person  be  proved  to  be  alive** ;  want  of  any  profert^  or  the 
'<  omission  of  vi  et  armig  or  contra  pacem,  mistaking  the  ehristian 
*^  name  or  surname  of  either  party*,  sums,  day,  month  or  year,  in  any 


•  ]  Vent  100.  ftDd  tee  7  Durnt  «e  East,  •  1  Sto.  114.  HS. 
587.  '  32  Hen.  VIII.  e.  90. 

k  3  AU.  COl.  f  18  Eliz.  c  14. 

•  1  Saund.  317.  a.  (1).  ^  SI  Jac.  L  c,  19. 
f  AiU€,  113.  Baraea,  413.  ^S  Will.  40i 
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^  bin,  decIaratioD  or  pleading,  being  right  in  any  writ,  plaint,  roll  or 
^  record  preceding,  or  in  the  same  roll  or  record  wherein  the  same  is 
«  committed,  to  which  the  plaintiff^  (or,  more  properiy,  the  de- 
fendamt)  ''  might  have  demurred,  and  shewn  the  same  for  cause  ; 
**  want  of  the  averment  of  hoc  paratus  est  veri^are,  or  Aoc  paratu9 
^  egi  verijtcare  per  recordum^  or  for  not  alled^^ing  proui  patei  per 
^  recardum^  or  the  want  of  a  right  venue,  so  as  the  cause  were  tried 
''  by  a  jnry  of  the  proper  county  where  the  action  is  laid ;  or  any 
^  other  matters  of  like  nature,  not  being  against  the  right  of  the  matter 
^  of  the  suit,  nor  whereby  the  issue  or  trial  is  altered  V 

Fourthly,  the  misjoining  of  (he  isiue  is  aided  by  the  32  Hen.  VIIL 
€.  30.  which  also  extends  to  any  miscontinuance  or  discontinuance,  or 
miscoDTeying  of  process  :  And  a  discontinuance  is  cured  by  the  ap- 
pearance of  the  party,  in  penal  as  well  as  other  action8^  But  the 
want  of  a  mmiliier  was  formerly  holden  not  to  be  aided  or  amend- 
able^ :  and  where,  in  the  ttmilif er,  the  defendant's  name  was  put 
instead  of  the  plaintiff's,  the  chief-justice  dismissed  the  jury,  oonceiv- 
rag  that  he  had  no  commission  to  try  the  issue^.  But  in  a  aobeequent 
ease,  where  a  similar  mistake  was  made,  the  court,  after  trial  of  the 
jssoe,  refused  to  arrest  the  judgment* :  and  at  length,  the  want  of  a 
Miilifer  was  holden  to  be  amendable,  upon  three  grounds ;  first,  that 
it  was  merely  an  omission  of  the  clerk ;  secondly,  that  it  was  implied 
in  the  8fc.  added  to  the  last  pleading ;  and  thirdly,  that  by  amending, 
the  court  only  made  that  right,  which  the  defendant  himself  under- 
stood to  be  so,  by  bis  going  down  to  triaK.  So  where,  to  a  rejoinder 
concluding  with  a  verification,  the  plaintiff,  instead  of  taking  issue  and 
concluding  to  the  country,  added  the  nmiliter,  and  took  down  the 
record  to  trial,  and  the  defendant  obtained  a  verdict,  the  court  would 
not  grant  a  new  trial,  but  amended  the  recor(|> :  And  where  the  par- 
ties bad  gone  down  to  trial,  upon  a  plea  Which  had  not  been  tra- 
versed, the  plaintiff,  after  a  verdict  in  his  favour  upon  the  merits,  was 
permitted  to  amend,  by  adding  a  traverse ;  and  the  defendant's  mo- 
tion in  arrest  of  judgment  was  discharged,  upon  payment  of  costs  by 
the  plaintiff  of  both  motions^ 


«  16  Ik  17  Car.  II.  c  8.  'Cow|k  407.  and  tee  1  Str.  551.  2  Saand. 

k  6  Dariif.  k,  Eatt,  ^5.  319.  (6).  1  Stark.  Ni.  Pri.  400. 

«  1  Str.  641.  8  Mod.  376.  S.  C  «  1  New  Rep.  C.P.  88. 

'  a  Str.  11 17.  ^  5  TuiDU  164. 
«3  Bar.  1793. 
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Fifthly,  ivith  respect  to  the  jury  process,  it  is  provided,  by  the 
statute  21  Jac.  I.  c,  13.  that  "  after  verdict,  judgment  shall  not  be 
«  stayed  or  reversed,  by  reason  that  the  ventre  fadasj  haheoi  corr 
**  pora  or  distringaSf  is  awarded  to  a  wrong  officer,  upon  any  insuf- 
<<  ficient  suggestion ;  or  by  reason  the  vune  is  in  some  part  mis- 
'^  awarded,  or  sued  out  of  more  places,  or  of  fewer  places,  than  it 
'<  ought  to  be,  so  as  some  one  place  be  right  niMned  ;  or  by  reason 
**  that  any  of  the  jury  which  tried  the  said  issue  is  mis-named, 
^*  either  in  the  surname  or  addition,  in  any  of  the  said  writs,  or  ia 
^^  any  return  upon  any  of  the  said  writs,  so  as  upon  examinatioa  it  be 
^^  proved  to  be  the  same  roan  that  was  meant  to  be  returned  ;  or  by 
<^  reason  that  there  is  no  return  upon  any  of  the  said  writs,  so  as  e 
<<  panel  of  the  names  of  the  jurors  be  returned  apd  annexed  to  the 
*^  said  writ ;  or  for  that  the  sherifT's  name,  or  other  officer's  name, 
<<  having  the  return  thereof,  is  not  set  to  the  returq  of  any  such  writ, 
**  so  as  upon  examination  it  be  proved  that  the  said  writ  was  rtturoed 
<<  by  the  sherilFor  under- sheriff,  or  any  such  other  officer/'  And  by 
the  statute  16  &  17  Car.  II .  c.  8.  the  want  of  a  right  venue  is  cured 
nfter  verdict,  so  as  the  cause  be  tried  by  a  jury  of  the  prpper  county, 
where  the  action  is  laid.  The  last  of  theae  st^tutea  aeems  to  exteod, 
noi  only  to  cases  where  there  is  a  wrong  vepue  in  a  right  county,  but 
i(lsQ  tQ  those  where  the  cause  has  beeji  improperly  tried  in  a  wroog 
county*.  But  where*  in  ejectment  for  lands  in  CardiganthirBi  the 
venue  was  awarded  out  of  iShropMhire^  upon  a  a^geation  of  iti 
being  the  next  EngUih  county,  the  court,  after  ver^iict  for  the  pla'm- 
tiff,  arretted  the  judgment  on  the  gi^ound  of  a  mis-trial,  Bere/ord' 
^hire  being  the  next  i^djoining  English  county  to  South  Walea 
although  it  appeared,  that  Shrop$hire  was  in  fact  nearer  to  the  lauds 
i^  question,  and  the  cause  might  have  been  more  conveniently  tried 
there  than  in  Mere/orjoUhire\ 

\f  %  venire  he  of  the  aam^  action,  and  between  the  same  parties,  all 
other  faults  are  amendable^.  But  these  are  incurable  :  and  therefore 
in  ejectv^ntf  if  the  i^entre  he  of  a  plea  of  tre^pa^M^  omitting  cmi 
ejectmetit  of  farm,  it  is  ill,  because  not  in  the  same  action ;  but  if 
the  distringas  had  been  right,  the  court  would  have  adjudged  the 


•  n  Durnf.  k,  Eeit,  583.  aoa  ^ee  1  \A.      (3). 
lUym.  330.  CarUi.  448.  S.  C  WUIm,  431.  ^  S  Maole  k,  Sel.  270. 

%  Eait,  ^80,  }  Sauod.  248.  (3).  2  Saund.  5.  <  Gtlb.  a  P.  174. 
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09H^re  to  be  null,  aod  the  want  ef  it  is  aided*.  So,  in  scire  faeiam 
againat  an  executor^  to  have  execution  of  a  judgment  for  damages  in 
troi^er^  it  was  moved  in  arrest  of  jadgment,  that  the  ventre  was  in  a 
pka  of  dehlf  and  a  new  loemire  was  awarded*'.  The  statute  21  Jac. 
I.  only  extends  to  the  aifniafiie«  and  additions  of  the  jurors ;  and 
(herefbre  if  there  be  a  mistake  in  the  durutian  name,  it  is  inearable^ 
But  the  oowrt  <rf  Common  Pleas  refused  to  set  aside  a  verdiet,  and 
grant  a  new  trials  because  one  of  the  jurors  was  named  Henry  in  the 
eemre,  habeae  corpora^  and  poeUa^  his  real  christian  name  being 
Harryl*.  And  in  a  lato  ease,  where  the  son  of  a  juryman  summoned 
aod  retaraed,  had  anawerad  to  his  father's  name,  when  called  on  the 
panel,  and  served,  without  ot||ection,  as  one  of  the  jury  on  the  trial  of 
the  oanse  ;  the  court  of  King's  Bench^  after  consulting  with  the  other 
judges,  held  that  this  was  not  of  itsdf  a  sufficient  ground  Esr  setting 
aside  the  verdict,  as  for  a  mis-trial* :  But  where  a  person  not  sum'* 
mooed  to  serve  on  a  jury,  answered  to  the  name  of  a  person  who  was, 
and  served  in  bis  room,  the  olgecUon  having  been  made  before  the 
verdict  waa  taken,  the  court  of  Comoaon  Pleas  awarded  a  ventre  de 
wow/.  It  ia  necessary  however,  by  the  above  statute,  that  there 
should  be  «  panel  retarded :  therefore,  If  the  sheriff  return  but  twenty 
three  on  the  venirs,  and  twenty  four  on  the  dietringae  or  habeae 
corpora,  and  the  twenty  fourth,  omittod  on  the  eeatre,  appear  and  be 
sworn,  ttie  verdict  will  be  void< :  But  if  twdve  of  the  twenty  three  be 
sworn,  and  not  the  twenty  fourth,  it  is  aided  by  Uie  18  Elia.  So, 
where  there  were  but  twenty  four  returned  upon  the  panel  annexed  to 
the  ventre /acJcM,  and  there  were  forty  eight  on  the  Kabeae  corpora, 
upon  which  the  defendant  made  no  defence,  the  court  of  Common 
Pleas  upon  motion  set  aside  the  verdict  without  costs ;  saying,  that 
the  SI  Joe.  I.  means  only  the  formal  words  upon  the  writ,  for  there 
most  be  a  panel  annexed  to  the  return*". 

The  sUtules  of  jeofails  are  extended,  by  the  stotute  for  the  amend- 
ment of  the  law',  to  judgments  entered  upon  concession,  ntAtl  dicU,  or 


•  Gilb.  C  P.  Its.  IM.  m.PrL  390.  Iral  •  1«  Eait,  229.  Willcf,4S4.  Baniei,  453. 
MS  Cro.  Car.  875.  S78.  where  a  similar  maa-  &  C  coalro. 

taka  in  the  jmaim  wai  amended*  the  vemn  '  6  Taunt.  460.  2  Marsh.  154.  S.  C. 

and  Aei^as  hebg  right.  t  Cro.  Car.  978.  Gilb.  C  P.  173. 

^OaJaa.5aS.  BaL2ViiH3S0l  fcBrowiand/oAmoa«T.  llGeo.  U.  CP. 

•  5  Co.  42.  Cro.  Car.  902.  OUb.  C.P.  177.  Bal.  %  M.  324. 
^WUki,4l8.Baraef,454.S.C*  !  4  Ana.  c  Id.  {  2. 
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iiofi  $um  ipformaiu$f  in  any  court  of  record ;    and  it  ia  thereby 
enacted,  that  **  no  such  jud^ent  shall  be  reyersed,  nor  any  judgment 
^'  upon  any  writ  of  inquiry  of  damages  executed  thereon  be  stayed  or 
'Vreversedi  for  or  by  reason  of  any  imperfection,  omission,  defect, 
«  matter  or  thing  whatsoever,  which  would   have  been  aided  and 
<<  cured  by  any  of  the  said  statutes  of  ^eo/at/#,  in  case  a  verdict  of 
'*  twelve  men  had  been  given  in  the  said  action  or  suit,  so  as  there  be 
'*  an  original  writ  or  bill,  and  warrants  of  attorney  duly  filed  acoord- 
'<  ing  to  law  :"  And,  by  a  subsequent  act%  this  and  all  the  statutes  of 
jeofails  are  extended  to  writs  of  mane/aniMi?,  and  informations  in 
nature  of  ti  quo  warranto.     A  motion  in  arrest  of  judgment,  after 
judgment  by  default,  is  to  be  considered  exactly  the  same  as  if  the 
question  h^d  arisen  on  a  general  demurrer*' :  and  on  demurrer,  we 
may  remember,  that  by  the  statute  4  Ann.  o.  16;  the  court  are  re-» 
quired  to  give  judgment  according  to  the  very  right  of  the  cause, 
without  regarding  any  such  imperfections,  omissions  and  defects,  as 
are  particularly  mentioned  in  the  act,  or  any  other  matter  of  like 
nature,  except  the  same  shall  be  specially  s^t  down  and  shewn  for 
cause  of  demurrer ;   notwithstanding  the  same  might  have  heretofore 
been  taken  to  be  matter  of  substance,  and  not  aided  by  the  statute  of 
Queen  Elizabeth,  so  as  sufficient  matter  appear  in  the  pleadings,  upon 
which  the  court  may  give  judgment,  according  to  the  very  right  of 
the  cause^.     As  there  cannot  however  be  the  same  intendment,  in 
support  of  a  judgment  by  default,  as  after  a  verdict,  it  has  been 
holden,  that  the  statutes  of  jeofails  do  not  protect  judgments  by  de- 
fault against  objections  that  are  cured  by  a  verdict  at  common  law, 
but  such  only  as  are  remedied  after  a  verdict  by  the  statutes'*. 

The  statute  33  Hen.  VIII.  c.  30.  is  confined  to  actions  at  common 
law  ;  and  in  all  the  subsequent  statutes  of  jeofails,  there  is  a  j^roriso, 
that  they  shall  not  extend  to  criminal  proceedings  ;  nor  to  any  writ, 
bill,  action,  or  information  upon  any  popular  or  penal  statute,  other 
than  such  as  concern  the  customs  and  subsidies  of  tonnage  and  pound- 
age^.   It  has  however  been  determined,  that  the  statute  32  Hea. 


■  9  Ann.  c.  20.  §  7.  13  East,  407. 

*  a  Bur.  899.  •  16  &  17  Oir.  II.  C4  «.  and  iee  1  Wil«. 
«  Ante,  727.  and  see  10  East,  359.                  187.  Oowp.  392. 

*  2  Str.  933.  and  see  1  Saand.  228.  (1). 
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Till*  e.  SO.  est  nris  to  penal  actions'.  And  by  the  statute  4  Geo.  II. 
c  96.  ivbich  replaces  the  forms  of  legal  proceedings  into  the  English 
langnage,  **  all  and  every  statute  and  statutes  for  the  reformation 
and  amending  of  the  delays  arising  from  any  jeofails^  shall  and  may 
extend  to  all  and  every  form  and  forms,  and  to  all  proceedings  in 
ooorta  of  justice,  (except  in  criminal  cases,)  when  the  forms  and  pro- 
eeedlttgs  are  in  EngU$h  :  and  all  errors  and  mistakes  are  amendable 
and  remedied  thereby,  in  like  manner  as  if  the  proceedings  had  been 
in  Latin.''  And  though  by  the  Id  &  17  Car.  II.  c.  8.  the  several 
omisstona,  variances  and  defects  therein  mentioned,  are  required  to 
be  amended  by  the  judges  of  the  court  where  the  judgment  is  given, 
or  the  record  removed  by  writ  of  error,  yet  an  actual  amendment  is 
never  made  on  this  statute  ;  but  the  benefit  of  the  act  is  attained  by 
the  court's  overlooking  the  exception^. 

The  motion  in  arrest  of  judgment,  or  for  judgment  nan  absianie 
reredieiOf  fifc,  may  be  made,  in  the  King^s  Bench,  at  any  time  before 
judgment  is  given* ;  though  a  new  trial  has  been  previously  moved 
for'.  But  it  is  against  the  ancient  course  of  the  court,  to  make  a  rule 
to  stay  judgment,  unless  the  po$tea  be  brought  in  :  and  therefore  it 
b  said,  that  if  one  move  in  arrest  of  judgment*  he  ought  to  give 
Doiiee  to  the  clerk  in  court  on  the  other  side ;  but  the;  better  way  is 
to  give  a  rule  upon  the  poetea,  for  bringing  it  into  court,  and  that  is 
notice  of  itself*. 

In  the  Common  Pleas,  the  motion  in  arrest  of  judgment  must  be 
made  before  or  on  the  appearance  day  of  the  return  of  the  habects 
corpora  juratorum' ;  and  it  cannot  be  made,  without  notice,  on  the 
last  dty  of  term^.  On  moving  in  arrest  of  judgment  after  verdict, 
the  roll  should  be  brought  into  court,  if  it  be  entered  on  record  ;  if 
not,  the  record  of  nisi  prius  shoulU  be  produced  by  the  associate^  : 
And  if  the  motion  be  made  on  an  inquisition,  and  the  same  be  not 


«  3  Let .  375.  1  Str.  136.  3  Str.  19S7.  <  Doa;.  745,  6. 

Dong.  115.  onlr.  746.  •  1  Salk.  78.  6  Mod.  S4.  8.  C.  ■nd  tie  5 

^  S  Str.  1011.   Cftfl.  1^.  Hardw.  314,  Dornf.  &  East,  454, 5.  B  Bast,  88.  K.  B.  S 

15.  *  Wils.  380.  C.  P. 

*  2  Sir.  845.  Re*  w.  Keeiw  ^  others,  H.  86  '  Barnes,  445. 

Oeo.  111.  K.  B.  5  Dariif.  &  East.  445.  and  t  /</.  847.  Cat.  Pr.  C.  P.  106.  S.  a 

(or  the  form  of  the  rule,  see  Append.  Chap.  ^  Imp.  C.  P.  430. 

MXVL  S  3. 
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taken  frooi  the  sberiif^  he  should  baye  notice  to  produce  It  in  court, 
in  order  to  mo¥e  for  the  rule ;  or  if  the  plaintiflTs  attorney  has  it, 
notice  should  be  §^ven  him  to  produce  it:  and  in  either  case,  aa 
affidaf it  should  be  made  of  the  service  ef  noliee\  The  rule,  if 
granted,  is  drawn  up  by  the  secondaries ;  and  stays  the  entry  of  final 
judgment  upon  the  verdict  or  inquisition,  until  the  court  be  moYed 
on  behalf  of  the  [daintifl^  and  shall  otherwise  order^ ;  and  if  the 
plaintiff  mean  to  discharge  the  mle,  notice  of  motion  must  be  given 
to  the  defendant's  attorney%  and  an  affidavit  made  of  the  service  of 
such  natic0^.  If  judgmani  be  arrested,  a  rule  is  drawn  up  by  the 
defendant's  attorney,  and  a  copy  of  it  served  on  the  plaintiff's ;  or  V 
the  rale  for  arresting  the  judgment  be  discharged,  the  phuntiff's  at* 
tomey  draws  up  the  rule  for  discharging  it,  and  proceeds  in  the  nsttil 
If  ay,  to  tax  his  costs  on  the  poUea  or  inquisition'. 


•  loip.  C.  p.  4aO,  3U  •  Appeod.  Chap.  XXXVI.  §  5. 

*  Append  Ch•^  XXXVI.  $  4.  <  Imp.  C.  P.  430. 
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CHAP.  XXXVII. 


Of  Judgments. 

f\S  the  expiration  of  the  rule  for  judgment  in  the  King's  Bench^ 

or  time  limited  for  that  purpose  in  the  Common  Pleas%  if  there 

be  no  previous  motion  for  a  new  trial,  or  in  arrest  of  judgment,  &o< 

the  prevailing  party  may  proceed  to  tax  bis  costs,  and  sign  final 

judgment.    Costs  are  taxed  by  the  master  in  the  King's  Bench,  or 

prothonotaries  in  the  Common  Pleas,  as  will  be  more  fully  shewn  in 

the  next  Chapter ;  and  final  judgment  is  signed  by  the  master  off 

prothonotaries^,  on  a  sheet  of  paper,^  stamped  with  a  ten  ahitUng 

stamps  <<AUed  a  final  judgment  paper,  containing  an  incipitur  of  the 

pleadings.    Taxing  costs  and  signing  final  judgment  are  considered, 

in  the  King's  Bench,  as  uoc^empgraneoua  acts :  and  therefore  the 

attendance  of  the  defendant's  attorney  befoie  the  master,  on  taxing 

costs,  is  held  to  be  an  Amission  that  the  judgment  was  propevly 

signed;  and.it  cannot  afterwards  be  olyeoted  to,  as  having  been 

signed  too  soon'.    It  has  Utterly  been  usual  for  the  judges  of  the 

King's  Qench  to  sit  in  Serjeants  Jnm  haUf  some  days  j^vieus  to 

the   commencement  of.  the  term,  and  hear  special  argnmenta  q» 

demurrers,    writs   of  error,    special  verdicts,   special  cm^  'and 

new  trials  iStc;  upon  which  they  deliver  their  qpiaionSy.exnefi  in 

eases  reserved  for  further ;  consideration,  and  judgoAent.is  aftermedn 

formally  pronounced  in  the  following  term*. 

Judgment  is  the  cbndusien  of  law,  upon  facts  found  or  admitted 
by  the  parties,  or  upon  their  default,  in  the  course  of  the  suit.  And, 
except  where  the  court  are  equally  divided  in  opinioii,  it  is  either  for 


•Antf, 910,  U.  II.  §111. 

*  R.  M.  6  Geo.  IL  reg,  4.  C.  P.  «nd  lee  *  Per  Cur.  E.  45  Oee«  HI.  K^  B» 

I.T.  29  Car.  II.  reg.  5.  C.  P.  t  j  Maute  &  Sel.  304.  /0J.  S  UUh  9t 

•  Stat  48  Geo.  III.  c,  149^  ^  V«t  Pwt  Sel.  1.  (a).  1  Banv  at  AU.  1.  M.  %WfaJ. 
n.  {  lit.  55  Geo.  lU.  c.  m.  Scktd.  Pirt  SBarn.  k  Aid, 8.  f^J^  aaifSe  7  TkanL  ]t2. 
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the  plaintiff,  or  defendant :  for  the  former,  by  coii/e«nofi%  non  9um 
infarmatus^y  or  nihil  dicif^ ;  for  the  latter,  on  a  nam  pros^  discon- 
tinuance*, iiofie  proMequff  cassetur  processus,  cassetur  billa  vel 
breve'y  retraxit,  nonsiiil^,  or  as  in  case  of  a  nonsuit* ;  and  for  either 
party,  upon  demurrerS  nul  tiel  record},  or  verdict".  When  the 
court  are  equally  divided  in  opinion,  no  judgment  can  regularly  be 
entered :  but  in  a  late  case",  where  that  occurred,  one  of  the  judges 
declined  giving  his  judgment,  in  order  to  give  the  plaintiff  an  oppor- 
tunity, if  he  should  be  so  disposed,  to  carry  the  matter  fuKher ;  it 
being  understood,  that  if  he  should  not  be  disposed  to  do  so,  no 
judgment  was  to  be  entered.  The  present  chapter  will  be  prineipalljr 
eon6ned  to  the  judgment  on  an  issue  in ^ocf  found  by  verdict;  the 
other  species  of  judgments  having  been  already  treated  of. 

In  assumpsit,  covenant,  case,  replevin^,  and  trespass,  the  judg* 
ment  for  the  plaintiff  is»  that  he  recover  his  damages  and  costs  against 
the  defendant ;  to  be  levied,  when  the  plaintiff  is  entitled  to  costs  in  an 
action  against  an  executor  or  administrator,  of  the  goods  of  the  testator 
or  intestate,  b  the  hands  of  the  defendant,  if  he  hath  so  much  thereof 
in  his  hands  to  be  administered ;  and  if  not,  then  the  costs  to  be  levied 
de  bonis  propriis^.  In  debt,  the  judgment  for  the  plaintiff  is,  that  be 
recover  his  debt,  together  with  his  damages  and  costs ;  to  be  levied^ 
when  the  plaintiff  is  entitled  to  costs  in  an  action  against  an  executor 
or  administrator,  of  the  goods  of  the  testator  or  intestate,  if,  £co.  and  if 
not,  then  the  damages  and  costs  to  be  levied  de  bonis  propriis\  In 
amnuiijf,  the  judgment  is  for  the  plaintiff  to  redover  the  annuity,  and 
Arrearages  of  the  same,  as  well  before  the  bringing  of  the  action  as 
a^erwardsy  op  to  the  time  when  judgment  is  given^  In  detinue,  it 
is  fiw  the  plaintiff  to  recover  the  goods,  or  their  value,  with  damages 


*  Append.  Chap. XXL  1 3, lie.  ^  Append. CbaiK. XXXI.  {P.fce. 
•>/fltj25,&c.  » /dLCIwp.XXXVIf.{l,abe. 

<^  id.  Chap.  XXt  §  32,  &c.  68,  &c.  84,  5.  «  Deanev.  Cts^on,  7  TaunL  489. 1  Mo6r«» 

*  MChap.  KVI.  ('39,^0. Chap.  XXVII.  803. S.  C. 

i  4, 5.  Chap.  XXIX.  §  39, 40.  •  Append.  Cbap.  XLIIL  (  45. 

*  id.  Chap.  XXVII.  I  8, 9.  p  4  Duraf.  k,  East,  648.  7  Dara&  &  Eait, 
f  Id,  $  10, 11, 18.  35A.  Append.  Chap.  XXI.  §  9. 44.  Cbf|iw 
9  Id.  Chap.  XXV.  (  4.  XXXVII.  §  12. 

*/AChap.  XXXVII.  §83,  &c.  4  Append.   Chap,   XXI.  f    20.    Chap. 

*  Id.  Chap.  XXXII.  i  17.  XXXVIL  |  15. 

*  H  Chap.  XXX.  i  8,  Ice.  r  Qo.  Ent.  50.  Cra  Car.  436. 
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and  costs*.  Id  f^lmii»  the  jodgmeiil  &r  the  defeiidanty  at  common 
kw,  is  to  have  a  r^ani  of  the  goods^;  or,  upon  the  atatute  17  Car.  II. 
c.  7.  to  recoTer  the  arrearagea  of  vant,  or  value  of  the  goods,  and 
eosl^;  and  in  other  aetfons,  the  judgment  for  the  defiendant  upon  a 
Mn  pras,  nonsuit  or  Tordiot,  is  to  leooTsr  his  costs  only'. 

After  final  judgment  signed,  ei^eoution  may  be  immediately  taken 
not  against  the  defendant's  person  or  goods ;  but  in  order  to  charge 
hin  in  ezeoution,  or  bind  his  lands,  or  to  proceed  against  him  by 
action  of  debt  or  scire  facia*  on  the  judgment,  or  against  his  bail  on 
their  recognisance,  or  if  a  writ  of  error  be  brought,  it  is  necessary  that 
the  judgment  should  be  entered  of  record  and  docketed,  and  the 
judgment  roll  carried  to  and  filed  in  the  treasury  of  the  court.  The 
judgment  book  produced  by  the  officer  of  the  court,  is  not  eridence  of 
the  judgment  entered  therein,  though  the  record  has  not  been  made  up, 
and  tbongh  the  person  interested  in  proving  the  judgment  be  no  party 
to  the  action* :  and  it  seems,  that  any  person  who  is  interested  in  a  judg- 
ment, may  compel  the  plaintiff  to  enter  it  up'. 

The  judgment  after  terdict,  &o.  is  entered  on  the  wsue  roll',  which 
frsm  thenceforth  b  called  ihi^  judgment  roll;  and  in  the  King'a 
Bench,  if  the  roll  has  been  abready  oarried  in,  which  seldom  happena 
but  where  the  plamtiff  has  been  ruled  to  enter  the  issue,  the  poetem  b 
taken,  with  the  master's  oUocolafr,  to  the  treasury  at  Weehnmeter^ 
and  the  derk  of  the  treasury  continues  the  proceedmgs,  and  enters  the 
judgment  But  if,  as  is  more  frequently  the  case,  an  imoipUmr  only 
is  made  on  tfie  issue  roll,  at  the  time  of  passing  the  record  of  miei 
priusi  the  whole  proceedings  are  to  be  entered,  beginning  with  the 
warrantf  of  attorney^  The  proceedings  in  this  court  are  continued 
en  the  issue  roll,  after  the  awavd  of  the  ventre  /oetos,  by  the  follow- 
ing entry:  AfterwardB,  the  proces9  thereof  is  conftntied  between 
the  pnrties  aforesaid,  of  the  plea  aforesaid,  by  the  jury  being 
teepUed  hetmeen  them,  before  the  lord  the  king  at  Westminster,  or 
fbjf  original,J  wheresoever,  &c.  untU  [the  return  of  the  distringas,] 
mJese,  &c.  [as  in  thejurata,]  according  to  the  form  of  the  statnte 

•  AivomL    Chap-    XXL    $    S5.   Chap.  •  8  New  Rep.  C.  P.  474.  AaU,  574. 

XXXVIL  i  1&  i  Id.  ibid. 

^  Id.  (tep.  XLUL  $  9S.  63,  4.  09,  70.  ff  Ani9, 766.  771. 

«  /4L  i  40,  IBC  55/ate.  70.  »  AtUei  771, 9. 
«/dlCI»p.XVI.(9S,fcfl.        * 
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in  such  case  made  and  pr&tided,/<^  default  of  ih^JmrorSi  h^MMt€ 
none  of  them  did  appear:  At  whidh  dayy  befote  the  eaid  lord  fki 
king  at  Westminster,  comes  th&  Mid  (plaintiff)  btf  hie  eaid  af- 
tomey  ;  and  the  said  chief  Justice^  [or  justices  of  aeeiMe^  befhre 
whom  the  said  issue  was  tried,  sent  hither  his  [or  their]  rev0rd, 
had  in  these  wordsy  to  witj  [then  follows  a  copy  of  the  postea,  firom 
the  nisi  prius  tecord,  and  afterwards  the  final  jud^ent'.}  la  the 
Common  Pleas,  the  entry  is  as  follows*' :  At  which  dfty^  the  jmf 
between  the  parties  aforesaid,  of  the  plea  aforesaid^  ¥0ae  there* 
upon  put  in  respite  bett^een  them,  until  this  day,  to  feit^  [the 
return  of  the  habeas  corpora  juratorum,)  then  neoft  foUamimg, 
unless,  &c.  [as  in  thejurata.]  And  now  here  at  this  day,  comiek 
the  said  f plaintiff j  by  his  attorney  aforesaid ;  and  tke  sdid4^lief* 
justice,  [or  justices  ofassia^ef]  before  whom,  &c.  sent  hUher  his  [or 
their]  record,  &e.  [as  in  the  Kin^*s  Beiiob.]  And  in  tteCMmatt 
Pleas,  We  hare  seen,  the  postea  h  left  itith  the  olerk  of  tte  iaig^ 
ments,  who  enters  It  on  the  ron^  In  a  oounty  palatine,  an  asiry  ia 
made  on  the  roll,  of  the  record  being  sent,  with  die  poete0  indMwi 
upon  it,  by  the  justices  before  whom  the  cause  was  tried,  on  a  day 
prefiiLod  to  the  parties  to  b«  lo  court,  to  hdar  judglnenr'. 

At  common  lnw,  th^  death  of  a  sole  plaintiff  or  defendant,  brfoitoitfl 
Judgment,  troold  have  abated  the  airit ;  b«t  if  eithar  party  had  died  i* 
vacfttion,  after  the  plaintilf  Was  entitled  to  enter  jddgtnaiit  Ml  n 
tlTMitnt  of  Attorney*,  or  on  a  vardiet  at  a  sitting  in  teniii^»  fco«  judg" 
ttieat  might  baye  been  entered  that  racatiOB,  as  of  the  pttoceding  Ictaf, 
nnd  It  would  h^te  been  a  good  judgitteiift  at  cawmon  law  aa  of  the 
piMedibg  term ;  though  it  be  not  ao,  upoil  the  atatkiie  of  Aaiido,  ip 
reepect  of  purcbaaens  bat  from  the  ^igiiti^.  And  if  citfier  ywtj  die 
after  a  special  tetdtet,  and  pending  tba  tone  taken  te  argHtneftt  nr 
tdtlsing  thereol»^  or  on  a  iMtion  ia  arreat  of  jadgOMttt  or  fer  a  aa# 
Mai,  judgment  mny  be  entered  at  commott  law,  after  bis  daalh^  sm  el 
the  term  in  whMi  the  postea  wan  letaraablei  or  jadgaitht  taaald 


•  Apptii4.  Chip.  XXXVIL  il,iuusmd      116.  9  Ld.  lUym.  7ta.  849.  1  Mod.  S.  9$. 
wet  9  Siitnd.  954.  «,  (6).  S.  &  3  Silk.  t50l  1  Sftlk  401.  1  MoS.  39. 


^  lil.  Eot  379.  S.  C.  3  P.  Waia.  399.  WUIe«^497«  6  ] 

«iliite,908.  IcBm^SIS.  7JMIrftf.aai»t»a04 

<  Append.  Cbsp.  XXXVlI.  $  6,  *••  '  1  Salk.  401.  S IM,  191^  aJML  lUfai. 

•  1  Ld.  lUym.  69^.  1  Sdk.  87.  3  Salk.  869.  BanM,961 
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oChenriie  htte  bMl  gheii)  mme  pro  ftme*;  {hat  the  deky  arising' 
the  aec  of  the  court,  oiay  not  turn  to  the  prejudice  of  the  party. 


So,  in  actions  against  exeeutors  or  administratorSi  if  the  appHcatioii 
ke  made  in  a  reasonaUe  time,  the  courts  will  gite  the  plaietifTleaye  to 
cater  Qp  Jodgnent  as  of  a  preceding  term,  when  It  was  signed,  nunc 
prs  fiiiio^.  This  howeTor  is  discretionary  in  the  courts ;  and  bet6g  a 
milter  of  indulgence,  they  ha^e  sometimes  refused  to  allow  it, .  after  a 
eoBiiderable  lapse  of  time,  where  the  delay  has  heen  owing  to  the 
ptaiatMTor  his  attorney*'.  And  in  granting  this  indulgence,  tfie  courts 
ivID  take  cars  that  il  shall  not  operate  to  the  prejudice  of  the  de«- 
(mdant,  by  making  the  plaintiff  undertake  not  to  disturb  intermedmto 
payments  made  by  the  defendant^,  or  impeach  judgments  obtained  fal 
tlie  interraK  In  an  action  of  debt  on  judgment,  the  court  of  King^s 
Bench  would  not  giTe  ieare  to  enter  op  the  judgment  nnne  pro  tnnc^ 
whoTO  the  proeeedings  were  stayed  pending  a  writ  of  error,  and  the 
phuotiff  died  befcre  the  afflrmance  of  the  judgment^  So  if  the  plain- 
tiff db  afittr  a  Terdiot  for  the  deliNidant,  and  the  latter  do  not  enter  up 
judgment  within  lioe  terms  after  the  Terdict,  pursuant  to  the  statute 
17  CInr.  II.  o.  8.  §  L  the  court  hare  no  authority  to  permit  it  to  be 
Mitsred  ^p  afterwards,  nnne  pr0  tmne^.  And  in  general  it  should 
teeo^  that  if  there  be  a  rule  for  jadgineot,  and  it  be  not  entered  for 
many  yeat%  the  oourt  will  not  suflhr  it  to  be  entered,  without  examin- 
ing how  it  came  not  to  be  entered  before^. 

When  ehher  party  dies  beim^m  i^^rdiet  and  judgment,  it  li 
Masted  by  tiM  sUtuteI7Cor.il.  c.  8.  tiiat  ''his  deaUi  shall  not  be 
^  iBsdgnd  for  errer,  so  as  the  judgment  be  entered  within  Me  terms 
**  after  the  ifeidtet**  This  stainte  does  not  seem  to  ntend  to  non- 
mUt:  And  in  the  eonstraetion  of  it  aftel*  i^erdice,  it  has  been  hoUefi, 
Ihit  tile  death  of  cMier  party  beftMre  the  assises  is  not  ctaiedied;  but 
if  the  party  die  after  the  assineB  begin,  tiionghhelbiwtiietrbiytiintit 


•  1  Uoo.  187.  UUAk,  92.  1  Sid.  46S.  I  «  1  Str.  639.  Barnes,  369.  and  tee  S 

Vort.  5S.  90.  a  C.  10  Mod.  3a  S^.  1  Str.  Mod.  191. 

4S7.  1  Bur.  147.  986.  A  Bsiv  WH.  1  Etat,  *  6  t)«mf.  fe  BOt,  \U 

409.  Bhms,  805.  9S1.  1  Tliast  3SS.  •  Uo^d  t.  BiMdt  nSniriflMlrit,  H.  07 

^  <Dam£  &  Baat,  6.  Bdbr r.  ife«»rex-  G«a  III.  K.  B. 

swUiz,  H.  85  tfcs.  III.  K.  B.  I%tf  ▼.  '  1  Damr.  k  East,  661^. 

ft^nriH  adBUnhimtiis^  IL  37  ets.  lit.  f  4Tannt.709^ 

K*B.aiiaMt4Taimt702.  ^6Mod.  59« 
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within  the  remedy  of  the  statute ;  for  tfie  asMea  are  cpnsiderad  but  M 
one  day  ID  law,  and  this  is  a  remedial  aet,  which  shall  be  ooastrued 
favourablyS  But  a  verdict  and  judgmeot  for  the  plaintiff  were  set 
aside  by  the  couft  of  Common  Pleas,  where  the  defendant  died  on  the 
night  before  ihe  trial  of  a  cause,  at  the  sittings  in  term^  So,  if  a 
verdict  be  taken  for  the  plaintiff,  subject  to  a  referenee,  and  one  of  the 
jparties  die  before  any  award  is  made,  the  arbitrator^  we  have  seeoS 
cannot  afterwards  proceed  to  make  an  award ;  the  death  of  the  party 
operating  as  a  revogatbn  of  his  authority.  The  judgment  upon  tbii 
statute  u  entered  by  or  against  the  party,  as  though  he  were  afite*^ ; 
.and  it  should  be  entered,  or  at  least  signed*,  within  livo  terms  afier  the 
Terdict :  but  there  must  be  a  acire  Jucw  to  revive  it,  before  exe* 
oution'. , 

By  a  subsequent  statute^  it  is  enacted,  tb^t  <<  in  all  actions  to  be 

^'  cpmmeoced  in  any  court  of  record,  if  the  plaintiff  or  defendsac 

"  happen  to  die  after  interlocutory  and  before  final  judgmetdy  the 

'<  action  shall  not  abate  by  reason  thereof,  if  such  action. might  have 

"  been  originally  prosecuted  or  maintained  by  or  against  the  ex- 

'f .  eci^tors  or  adi^inistrators  of  the  party  dying ;  but  the  plaintifl^  or 

^  if  be  be;  dead  after  such  interlocutory  judgment,  bis  executors  or 

''  admininistrators,  shall  and  may  have  a  actre  faciae  against  the 

<<  defendant,  if  liv^g  after  such  interlocutory  judgment,  or  if  he  died 

'<  after,  then  against  his  executors  or  administrators,  to  shew  cause 

^<  why  damages  in  such  action  should  not  be  assessed  and  recovered 

«  by  him  or  them."    And,  by  the  same  8Utttte\  ^  if  tber«  h%tmeor 

<f  snore  plamUfi  or  defendanti^  and  one  or  more  of  them  die,  if  the 

'**  cause  of  action  survive  to  the  surviving  plaintiff  or  plaintifl^  or 

>^  against  the  surviving  defendant  or  defendants,  the  writor  aeliott 

}^  shaU  not  be  thereby  abated ;  but  such  death  being  auggested  apon 

^  the  record^  the  action  shall  proceed,  at  the  suit  of  tiie  surviviog 

.'Vplaiotiff  or  plainUfi,  against  the  aurviving  defnidant  or  defien- 

<*  dants'."    And  if  the  plaintiff  become  bankrupt  after  interlocutory 


•  iSdIuS.  aDdiee3Ld.IUyB.I415.ni  M  Wilfc  308. 

fwfk  7  Dttni&  fc  But.  31.  ff  8  fc9  W.  III.c  II.  §6. 

^  3  Bos.  le  Pol.  549.  k  j  7. 

•AnU,^S.  870.  i  Append.    Ch•^  2X1.    $   43.    Owr 

•  1  Salk.  4«.  401.  XXK.  §  19,  21,  fce.  48w  Chap.  XXXVB* 

•  1  Sid.  385.  Barnef,  S61.  )  ll. 
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JudgoMilit,  his  csiignees  may  proceed  to  final  jadgmenl^  and  eze- 
cotioii''y  in  the  bankrupt's  name,  irithout  a  tcire  faciM.  So  where 
Ike  plaintiff,  after  verdict,  ^vas  discharged  under  an  insfrfvent  act,  the 
coart  of  King's  Bench  held  that  the  assignee  might  mske  use  of  his 
Dsine,  in  entering  op  judgment,  and  taking  out  exeetttioll^ 

The  judgment,  by  general  intendment  of  law,  has  relation  to  tfaa 
fint  day  of  the  term  whereof  it  is  entered^  unless  any  thing  appear  mi 
the  record,  shewing  that  it  camwl  have  that  relation* ;  and  as  against 
the  defendant  and  hts  heirs,  it  binds  a  moiety  of  aU  ihe/rtehold  hmds 
and  tenements^,  which  he  or  any  person  or  persons  in  trutt  for  himS 
wss  or  were  seised  of,  at  or  after  the  time  to  which  the  judgment 
rehtes :  And  a  court  of  equity  will  not  oblige  a  judgment  creditor  to 
wait,  dll  he  is  paid  out  of  the  rents ;  but  will  accelerate  the  payment, 
by  directing  a  sale  of  the  moiety*.  But  copyhold  lauds  are  noi  bonttd 
by  the  judgment^  When  there  is  a  term  attendant  on  the  iuberi* 
tance,  a  judgment  is  a  lien  on  the  inheritance,  and  consequently  affects 
the  term^;  imt  generally  speaking,  a  judgment  does  uot  bind  lease^ 
hM  property,  which  is  affected  only  by  the  writ  of  eneoution',  aud  as 
agsinst  purchasers,  by  the  delivery  of  it  to  the  sheriffs. 

As  to  Jireehold  Isnds,  they  are  bound  at  common  law,  from  the 
time  of  the  judgment,  so  that  execution  may  be  had  of  these,  though 
the  party  sliene  bond  fide  before  execution  sued  out".  Therefore,  if 
a  mtn  has  judgment  for  a  debt,  and  the  debtor,  before  execution  sued, 
alieae  by  fine,  and  five  years  pass,  yet  the  plaintiff  may  still  sue  out 


*  %  Wils.  358.  372.  378.  HI.  K.  B.  2  Durnf.  &  Eait,  576,  1  Scl.Pr. 

^  3  Darnf.  k,  East,  437.  but  note,  there  8.  and  a6e  Durnf.  fc  East»  20. 

^nsMadrefados  after  judgmeot,  to  warrant  «  3  Bur.  1596* 

encotioo,  io  the  caie»  of  BiA^f  and  other*  'Stat  Westm.  2.  (13  Edw.  I.)  c.  18. 

▼.  Mmite,  2  Wils.  37S.  378.  and  fVinter  and  And  brioginf  debt  on  a  judgment  is  no  waiver 

otben  V.  Krttchman^  2  Durnf.  &  East,  45.  of  the  lien  created  by  it     1  Salk.  80. 

and  see  I  Mod.  93.  1  Vent  173.  S.  C.  5  f  Stat  29  Car.  IL  c.  3.  $  10. 

Med.  58.  t  Domf.  h  Bart,  463.  ^  2  Atk.  610.  Amb.  17.  S.  C 

«iUar.Atf*«f<iC35aM.UI.K.B.  *  1  Rol.Abr.888.  3  BUo.  Gom.  419. 

'  Cro.  Car.  102.  3  Salk.  212.  1  Wils.  39.  ^  2  Verii.  525. 

7  DeiaC  ft  East,  21.    lo  aetioot  hjori^nat,  >  Godb.  161.  8  Co.  171.  2  Nets.  Abr.  783. 

tttt  jadgBem  seeaia  to  relate  to  th«  tuom  »  Stat.  29  Car.  IL  c  3.  §  16. 3  Atk«  739. 

day;  in  actkms  bf  M/,  to  Uic  first  day  )m  and  see  1  Vez.  195.  Sugd,  K.  «c  P.  306* 

Ml  tern.    2  Saaod.  148.  /.  Ar  Bdfor,  J.  310.  450,  &c. 

it  BkkmiM  r.  UvUtm,  E.  9f  Geo.  UL  K.  B.  »  8  Saaod.  7.  (5). 
f^tmr,ltrdF^nki$lir,  a  S.  kT.  230ea 
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execution*.  But  if  one  article  to  buy  an  estate,  and  pay  the  purckmse 
tnooeyi  and  afterwards  a  judgment  is  recovered  against  the  Temlor  by 
a  third  person,  who  bad  no  notice,  yet  this  judgment  shall  net  in 
equity  affect  the  estate ;  because  from  the  time  of  the  articles,  and 
payment  of  the  money,  the  vendor  was  only  a  trustee  for  the  pur- 
chaser^  In  such  case  however  it  must  be  understood,  that  the  con- 
sideration paid  is  somewhat  adequate  to  the  thing  purchased ;  for  if 
the  money  be  but  a  small  sum,  in  respect  of  the  value  of  the  laod, 
this  shall  not  prevail  over  a  mesne  judgment  creditor* :  and  a  rnort- 
gagee  for  a  valuable  consideration,  and  without  notice,  shall  take 
.place  of  the  intended  purchaser ;  for  in  this  case,  the  money  is  lent 
upon  the  title  and  credit  of  the  estate,  and  attaches  upon  the  land; 
but  it  is  not  so  in  the  case  of  a  judgment  creditor,  who  (for  aught  that 
appears,)  miglit  have  taken  out  execution  against  the  person  or  goods 
of  the  party  that  gave  the  judgment ;  and  a  judgment  is  only  a  general 
security,  not  a  specific  lien  upon  the  land'. 

If  A.  and  B.  recover  several  judgments  against  C  mnd  A.  sue  out 
an  elegitf  and  have  a  moiety  of  C.'s  lands  delivered  to  him,  and  then 
B.  sue  out  an  elegit,  the  sheriff  it  seems  can  only  extend  a  moiety  of 
the  remaining  lands*.  But  if  A.  have  two  judgments  against  C.  aod 
in  the  same  term  take  out  two  elegiU,  on  the  one  he  may  have  a 
moiety  of  the  whole,  and  on  the  other  the  other  moiety,  and  is  not 
restrained  on  the  latter,  to  a  moiety  of  the  moiety ;  for  in  judgment  of 
law,  the  whole  term  is  but  as  one  day^  On  lending  money  therefore, 
if  the  lender  take  two  several  bonds  and  warrants  of  attorney,  one  for 
a  part  the  other  for  the  residue  of  the  money,  and  enter  up  two 
several  judgments  thereon,  of  the  same  term,  he  may  take  the  whole 
of  the  defendant's  lands  under  them'. 

A.  a  trader,  seised  of  lands  in  fee,  gives  a  judgment  to  B.  and  then, 
in  consideration  of  50002.  paid  down,  650/.  to  be  paid  at  ChrUtmati 
articles  to  sell  the  lands  to  C.  and  let  him  into  possession  at  Michael* 
ma$^  and  afterwards  becomes  bankrupt,  the  judgnoent  not  hnog 


•  1  Chan.  Cat.  268.  1  Hod.  817.  Exec  55,  6.    Hot  ftt.  whellMr  it  nact  not 

k  1  P.  Won.  978.  10  Mod.  468.  S  Eq.  be  underttood  in  this  case,  that  tin  ^ii» 

Cas.  Abr.  683,  were  sued  oat  So  difieraat  lennf  i 

«  1  P.  Wms.  288.  '  Hardr.  83. 

<  Id.  879.  >  Gilbd  Bmc  56. 
^  Cro.  £liz.  483.  2  Bac.  Abr.  350.  Gilb. 
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«enred  and  execated,  and  the  6501.  remainio;  unpaid ;  B.  shall  only 
come  in  pro  raid  with  the  reat  of  the  creditors :  the  words  of  the 
statute  21  Joe.  L  c.  19.  §  9.  beios^  full  and  plain,  that  all  the  cre- 
ditors of  a  bankrupt,  unless  there  is  a  mortgage,  shall  be  equally 
pMd\  But  if  A.  a  trader,  confess  judgment  to  B.  and  then  sell  and 
convey  the  land,  for  a  valuable  consideration,  to  C.  and  afterwards 
become  bankrupt,  it  seems  that  the  judgment  creditor  shall  extend  the 
land  in  the  ^ands  of  C.  who  bought  prior  to  the  bankruptcy,  this  not 
prqudicing  the  other  creditors. 

On  a  jadgment  against  A.  upon  his  own  bond,  a  moiety  only  of  his 
fireehold.  property  can  be  taken,  in  the  hands  of  his  heir\  But  if  a 
judgment  be  obtained  against  an  heir  on  the  obligation  of  his  ancestor, 
the  plaintiff  was  at  common  law  entitled  to  execution  out  of  the  whole 
of  the  property,  which  he  had  by  descent,  at  the  time  of  issuing  the 
original  writ%  or  filing  the  bill'*.  And  by  the  statute  3  W.  &  M.  c. 
14.  §  5.  "  in  all  cases  where  any  heir  at  law  shall  be  liable  to 
"  pay  the  debt  of  his  ancestor,  in  regard  of  any  lands,  tenements  or 
"  hereditaments  descending  to  him,  and  shall  sell,  aliene  or  make 
^  over  the  same,  before  any  action  brought  or  process  sued  out 
<'  against  him,  such  heir  at  law  shall  be  answerable  for  such  debt  or 
*<  debts  in  an  action  or  actions  of  debt^  to  the  value  of  the  said  land, 
«  so  by  him  sold,  aliened  or  made  over ;  in  which  cases  all  creditors 
^  shall  be  preferred,  as  in  actions  against  executors  aud  adminis- 
"  trators ;  and  such  execution  shall  be  taken  out,  upon  any  judgment 
«  or  judgments  so  obtained  against  such  heir,  to  the  value  of  the  said 
^*  land,  as  if  the  same  were  his  own  proper  debt  or  debts :  saving  that 
"  the  lands,  tenements  and  hereditaments,  bond  fide  aliened  before 
**  the  action  brought,  shall  not  be  liable  to  such  execution.^*  A  bond 
therefore,  is  in  some  cases  a  preferable  security  to  a  judgment. 

And  for  more  effectually  securing  the  payment  of  the  debts  of 
Ircuiera,  it  is  enacted  by  the  statute  47  Geo.  III.  sess.  2.  c.  74.  that 
^  when  any  person,  being  at  the  time  of  his  death  a  trader  within  th^ 
^  true  intent  and  meaning  of  the  laws  relating  to  bankrupts,  shall  die 
^'  adsed  of  or  entided  to  any  estate  or  interest  In  lands,  tenements, 

»  1  p.  WuM.  731.  739.  •  Plowd.  441.  Co.  tit  102.  •.  b.  3  Ca 

*  Dyw,  «7l.  a.  Ctrth.  107.  3  Bao.  Abr.      1«,  a.  «  Atk.  609,  10.  Anb.  16, 17.  S.  a 
^,  <  Cartb.  845.  and  tea  S  Sauad.  7.  (4). 

8p« 
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^'  hereditaments,  or  other  real  estate,  which  he  shall  not  hy  hn  last 
^^  will  haTe  charged  with,  or  devised  subject  to  or  for  the  payment  of 
^*  his  debts,  and  which  before  the  passing  of  this  act  wonld  hate  been 
**  assets  for  the  payment  of  his  debts  dae  on  any  specialty  in  which 
*^  the  heirs  were  bound,  the  same  shall  be  assets,  to  be  administered 
^  in  courts  of  equity,  for  the  payment  of  all  the  just  debts  of  such 
^  person,  as  well  debts  due  on  simple  contract  as  oh  specialty ;  and 
^  that  the  heir  or  heirs  at  law,  detisee  or  devisees,  of  such  debtor 
^^  shall  be  liable  to  all  the  same  suits  in  equity,  at  the  suit  of  any  af 
^*  the  creditors  of  such  debtor,  whether  creditors  by  simple  contract 
^*  or  by  specialty,  as  they  were  before  the  passing  of  this  act  liable  to, 
^  at  the  suit  of  creditors  by  specialty  in  which  the  heirs  were  bound : 
'^  Provided  always,  that  in  the  administration  of  assets  by  courts  of 
^  equity,  under  and  by  virtue  of  this  act,  all  creditors  by  specialty, 
**  in  which  the  heirs  are  bound,  shall  be  paid  the  full  amount  of  the 
^'  debts  due  to  them,  before  any  of  the  creditors  by  simple  contract, 
^^  or  by  specialty  in  which  the  heirs  are  not  lH>und,  shall  be  paid  any 
^^  part  of  their  demands.'* 

The  judgment  agamst  an  heir,  on  the  bond  of  his  ancestor,  is 
general  or  special*.  In  debt  against  an  heir,  who  pleaded  rientper 
discent,  or  any  other  plea  which  was  false  within  his  own  know- 
ledge, and  found  against  him,  the  judgment  at  common  law  was 
general,  to  recover  the  debt ;  and  not  special,  to  be  levied  of  the  lands 
descended^  So,  if  judgment  be  given  against  an  heir  by  nihU  dicii^j 
or  non  sum  informatus^f  or  by  confession^  without  shewing  in  certain 
what  assets  he  has  by  descent",  the  judgment  is  general :  And  if  the 
profits  of  the  lands  descended,  from  the  death  of  the  ancestor  to  the 
time  of  bringing  the  action,  are  sufficient  to  satisfy  the  demand,  and 
the  plaintiff  will  shew  it  to  the  court,  in  an  action  of  debt  against  an 
heir,  and  the  defendant  cannot  deny  it,  the  plaintiff  shall  have  a 
general  judgment,  and  execution  presently'l  But  in  an  action  of  debt 
against  an  heir,  if  he  acknowledge  the  action,  and  shew  the  certainty 
of  the  assets  which  he  has  by  descent,  the  judgment,  shall  be  special, 


•  2  Rol.  Abr.  70,  71.  and  see  Via.  Abr.  •  Dyer,  344.  a.  b.  Plowd.  440.  CrOb  Slii* 

)it.  Heir,  C.  Bac«  Abr.  tit.  Heir  and  An-  692. 
tutor,  H.  2  Wmt.  Saand.  7.  (4.)  *  Dyer,  344.  a.  b.  Plowd.  440. 

^  Dyer,  149.  «,  Bio.  Abr.  tit.  AtsOtper         •  Id.  ibid,  but  eee  Dyer,  14^.  a. 
Hi  3.  '  X^er,  344.  b. 
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to  remier  flie  debl,  to  be  levied  of  the  lands  descended* :  And  if  the 
deCBodant  plead  non  ^ttfactmai,  or  any  other  pfea  which  is  not  false 
within  his  own  knowledge,  there  sbaH  be  a  like  judgment^ 

Bj  the  sUtnte  S  W.  &  M.  e.  14.  §  ff.  '<  where  any  action  of  debt 
^  apon  specialty  is  brought  agabst  an  heir,  he  may  plead  rien$  per 
**  dkcMij  at  the  time  of  the  original  writ  brought,  or  the  bill  filed 
^  against  him  ;  and  the  plaintiff  in  such  action  may  reply,  that  he  had- 
*^  knds,.  traements  or  hereditaments  from  his  ancestor,  before  the 
^  original  writ  brought,  or  bill  filed ;  and  if,  upon  issue  joined  there* 
^  opoQ,  it  be  found  for  the  plaintiff,  the  jury  shall  inquire  of  the  value 
^  of  the  lands,  tenements  or  hereditaments  so  descended,  and  there* 
^  opon  judgment  shall  be  given,  and  execution  awarded,  as  therein 
'^  directed ;  but  if  judgment  be  giv^  against  such  heir,  by  confession 
"  of  the  action,  without  confessing  the  assets^  descended,  or  upon 
"  demurrer,  or  nihU  dicit,  it  shall  be  for  the  debt  and  damages,. 
^  without  any  writ  to  inquire  of  the  lands^  tenements  or  beredita- 
^*  ments  so  descended.'*  By  this  statute,  the  form  of  the  judgment 
at  common  law  is  altered,  on  a  plea  of  rteiio  jper  diicenty  when-  a 
verdkst  is  found  for  the  plaintiff,  on  a  replication  that  the  defendant 
kad  assets^ :  And  the  judgment  against  a  devisee  upon  this  statute,  is 
the  same  as  against  an  hcir^. 

The  relation  of  judgments  at  common  law,  to  the  first  day  of  the 
term  is  taken  away,  as  against  purcha$er$^  by  the  statute  of  fraud» 
aad  perjuries* ;  by  which  it  is  enacted,  that  ^*  the  judge  or  officer  who 
^  shall  sign  any  judgments,  shall  at  the  signing  of  the  same,  set 
^  down  the  day  of  the  month  and  year  of  liis  so  doing,  upon  the 
*^  paper-book,  docket,  or  record  which  he  shall  sign :  which  day  of 
^  the  month  and  year  shall  be  also  entered,  upon  the  margent  of  the 
**  roll  of  the  record  where  the  said  judgment  shall  be  entered':  And 
*^  such  judgments,  as  against  purchasers  bond  fide^  for  valuable 
'*  considerations,  of  lands,  tenements  or  hereditaments  to  be  charged 
'*  thereby,  shall  in  consideration  of  law  be  judgments  only  from  such 

«  2  Rol.  Abr.  70.  Dyer,  149.  a.  373.  b.  Geo.  I.  c  85.  §  6.  and  see  2  Saand.  7.  (5). 

*  Cm,  Car.  436,  7.  Sogd.  V  k,  P  446,  7. 

«  aSaond.  8.  h.  (4).  '  See  R.  T.  29  Car,  IL  reg,  5,  C.  P.  for 

'  See  Uie  lUtute,  1 3.  7.  the  better  obsei-vatioD  of  this  statute.  AiUt, 

'  29  Car.  IL  c  3.  (  14, 15.  eitended  to  768. 
^«^  and  tbe  coanties  /n^tw,  by  the  8 
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^<  time  as  they  shall  be  so  signed,  and  shall  not  relate  to  the  first  da^ 
^^  of  the  term  ifvhereof  they  are  entered,  or  the  day  of  the  return  of 
*'  the  original,  or  filing  the  bail.^* 

This  statute  is  confined  to  purchasevB ;  and  does  not  apply,  as 
between  the  parties  to  the  suit.  Therefore,  if  the  defendant  die  in  va- 
cation, judgment  may  still  be  entered  after  his  death,  as  of  the  pre- 
ceding term,  when  he  was  living  ;  and  it  will  be  a  good  judgment  at 
common  law,  as  of  that  term* ;  but  then,  the  roll  ought  to  be  brought 
in  and  filed  before  the  essoin-day  of  the  subsequent  term^ :  And  it 
seems,  that  if  judgment  be  signed  in  term  time,  and  in  the  subsequent 
vacation  the  defendant  sell  lands,  and  before  the  essoin-day  of  the 
next  term  the  plaintiff  enter  his  judgment,  it  shall  affect  the  lands  io 
the  hands  of  the  purchaser*^., 

The  operation  of  jtidgments  upon  purchasers  and  mortgagees,  is 
still  further  limited  and  restrained  by  the  4  &  5  W.  &  M.  c.  30.  ^  3. 
by  whidi  it  is  enacted,  that  *^  no  judgment  not  doggeted  and  entered, 
'<  according  to  that  act,  shall  affect  any  lands  or  tenements,  as  to 
**  purchasers  or  mortgagees,  or  have  any  preference  against  heirs, 
^'  executors  or  administrators,  in  the  ;ulroinistration  of  their  ancestors, 
^^  testators,  or  intestates  effects.^'  .By  this  statute,  a  debt  on  judg- 
ment against  a  testator  or  intestate,  not  docketed  according  to  the 
direction  of  the  statute,  is  put  on  a  level  with  simple  contract  debts : 
and  therefore,  on  a  plea  otplene  admintHtravity  to  debt  on  judgment 
against  the  intestate,  not  docketed,  the  defendant  may  give  in  evi- 
dence payment  of  bond  and  other  specialty  debts,  whi6h  exhausted  ail 
the  assets^.  And  where  leave  was  given  to  enter  up  judgment  as  of 
a  preceding  term,  nunc  pro  tunCf  the  court  of  King's  Bench,  in  order 
that  it  might  not  affect  purchasers  and  mortgagees,  ordered  it  to  be 
docketed  of  the  term  in  which  the  application  was  made'. 

The  dogget,  or  as  it  is  commonly  called,  the  ducket  or  docquet,  is 


•  1  Salk.87.   3  Balk.  116.    1  Ld.  Raym.  «  6  Mod.   191.  aod  see  Sugd.  T.  k  P. 

695.  2  Ld.  Raym.  766.  849.  869^    7  Mod.  448,  9. 

52.  93.  S.  C.    2  Salk.  401.   7  Mod.  39.  S.  C'  ^  6  Durof.  k  Ea&t,  384.  1  £sp.  Rep.  SIS. 

3  Salk.  159.  3  P.  Wms.  399.   Willes,  428.  S.  C   1  Bos.  &  Pul.  307.  and  see  2  Saiiml. 

6  Durnf.  &  East,  368.  7  Durnf.  &  Eait,  20.  7.  (5). 

^  1  Salk.  87.    3  Ld  Raym.  850.   6  Mod.  «  Baker  r.  Baker,  esecatrix,  H.  35  Geo. 

191.  111.  K.  B. 
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an  imdex  to  the  juftgnent,  invented  by  the  courts  for  their  own  ease, 
and  the  security  of  purchasers,  to  avoid  the  trouble  and  inconveni* 
ence  of  turning  over  the  rolls  at  lar^.  The  practice  of  docketing 
judgments  seems  to  have  first  obtained  as  early  as  the  reign  of  King 
Henry  the  eighth^  in  the  court  of  Common  Pleas,  ifvhere  the  dockets 
are  entered  on  a  separate  roll,  called  the  docket  roil,  or  common 
docket;  which  is  of  so  high  an  autliority,  as  even  to  warrant  ao 
amendment  of  the  judgment  itselP.  But,  in  the  King^s  Bench,  the 
docket  vras  originally  nothing  more  than  a  note  on  parchment  or 
paper,  containing  the  christian  and  surnames  of  the  plaint ifT^und 
defeadanty  the  debt  and  damages  recovered,  with  tlie  term  and  num- 
ber of  the  judgment  rolK  By  a  subsequent  regulation,  the  defend* 
aats*  names  were  required  to  be  entered  in  a  remembrance  or  docket 
alphabetieally,  for  better  finding  out  the  judgments*.  And  at  length, 
by  the  statute  4  &  5  W.  &  M.  o.  SO.  %  3.  made  perpetual  by  the  7 
&  8  W.  III.  c.  30.  §  3.  it  was  enacted^  that "  the  clerk  of  the  essoins 
"  of  the  court  of  Common  Pleas,  and  the  clerk  of  the  deggets  of  the 
'^  court  of  King's  Bench,  &c.  shall  make  an  alphabetical  dogget,  by 
*'  the  defendants*  names,  of  all  the  judgments  entered  in  their  re- 
'^  spective  courts,  of  MichaelmtM  and  HUary  terms,  before  the  last 
^  day  of  the  eMuing  terms ;  and  of  the  judgments  of  Etuiier  and 
**  Trimiiy  terass,  before  the  last  day  of  Miehaelmcu  term ;  under 
^  tlie  penalty  of  1001. :  which  dogget  shall  contain  the  names  of  the 
"  phuotiflrand  defendant,  with  the  addition  of  the  latter,  (if  in  the 
^  record  of  the  judgment,)  the  debt  damages  and  costs  recovered, 
"  the  venue  and  number  of  the  judgment  roll ;  and  shall  be  fairly  put 
**  into  and  kept  in  books  in  parchment,  to  be  searched  and  viewed  by 
^  all  persons,  at  reasonable  times,  paying  for  every  term's  search 
^/our  pence  and  no  moreV 

This  statate  did  not  supersede  the  former  practice,  of  docketing 
the  judgment  in  parchment  or  paper,  which  is  still  necessary  to  be 
done  by  the  attornies,  on  entering  and  bringing  in  their  rolls ;  but 
was  intended  to  operate,  in  addition  to  that  practice,  by  requiring  the 
dockets  to  be  entered  in  alphabetical  order,  by  the  officers  of  the 


•Gilb.C.  P.  164,  5.  Sug«l.  V.  &  P.  U8.  •  R.  E.  1657.  K.  B. 

*  AnU,  76S.  U  (ej.  '  See  R.  E.  5  W.  &  M.  r€g,  1.  K.  B.  reg, 

*  T.  Raym.  39.  1  Sid.  70.  Cro,  Car.  574.  9.  C.  P.  for  the  better  obtcrratioa  «f  th'u 

*  E.  BL  17  Jm.  I.  K.  B,  sUtot«.  Afite^  767, 1. 
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court\  Before  the  making  of  thiis  statute^  the  jadgmeot  bound  the 
lands,  and  th«  docket  was  nothing  more  than  an  index  to  find  it 
1readily^  But  now  it  is  deemed  necessary,  that  the  judgment  shouki 
be  docketed,  in  order  to  bind  the  lands,  as  to  purchasers  and  mort- 
gagees :  Anil  if  it  be  not  docketed^  or  if  there  be  a  false  docket, 
vhich  is  as  none^  though  a  right  judgment,  the  purchasers  or  mort- 
gagees will  be  safe ;  and  in  the  latter  case,  the  party  grieYed  must 
take  his  remedy  against  the  attorney  or  officer,  for  npt  docketing  it 
truly. 

The  judgment  should  be  docketed  at  the  time  of  brittging  in  the 
roll,  or  entering  it  thereon,  if  already  brought  in :  And  it  has  been 
said,  that  judgments  cannot  be  docketed  after  the  time  mentioned  in 
the  act ;  and  that  the  practice  of  the  clerk's  decketing  them  after  that 
time  is  only  an  abuse,  fur  the  sake  of  their  fees,  and  ioeflfectual  to  the 
party*.  But  though  the  judgment  be  not  docketed,  yet  under  cir- 
oumatances,  a  purchaser  with  notice  may  be  affected  by  it  in  a  court 
of  equity.  Thus,  where  a  bill  in  equity  was  filed,  to  have  satisfaction 
Qf  a  judgment,  against  a  purchaser  of  the  equity  of  redemption  of 
land,  or  to  redeem  incumbrances,  &o.  and  it  appeared  that  the  par- 
chase  was  made  in  1718,  and  the  judgment  not  doekated  till  1791 ; 
the  defendant  insisted  on  the  statute  4  &  5  W.  &  M.  e.  M. :  On  the 
other  hand  it  was  contended,  that  the  defendant  (the  purchaser,)  bad 
notice  of  this  judgment,  and  an  allowance  for  it  in  the  purchase,  and 
that  raised  an  equity  for  the  plaintiff  against  him.  By  Lord  Chan- 
cellor MaceleMfieU :  ^<  It  is  plain  the  defendant  bad  notice  of  the 
judgment,  and  did  not  pay  the  value  of  the  estate,  and  that  is  a  strong 
presumption  of  an  'agreement  to  pay  off  the  judgment ;  and  since  the 
plaintiff  cannot  proceed  at  law  against  the  defendant  upon  the  judg- 
ment, for  want  of  docketing  it  in  due  time,  he  ought  to  be  relieved  in 
a  court  of  equity  :*'  Decreed,  that  the  defendant  pay  to  the  plaintiff, 
the  money  bondjide  due  upon  the  judgment^ 


»  Sagd.  V.  k  P.  448.  and  see  Sugd.  V  &  P.  449,  50.  but  see  7 

>»  Gilb.  C.  P.  165.  Vin.  Abr.  p.  54.  2  Eq.  Cas.  Abf.  593.  where 

*  1  Str.  6o9.  aod  leeBanieB,  261,  2.  it  is  said,  that  the  statute  being  express  and 

*  1  Bac.  Abr.    103.  Gilb.  C.  P.   165.  1  positive,  that  a  judgment  shall    not  bind 
WiU.  61.  2  Str.  1209.  S.  C.  lands,  vlthoot  being  docketed,  notice  to  the 

*  7  Vin  Abr.  54.  pL  6.  2  Eq.  Caa.  Abr.  purchaser,  or  no   notice,   is   immaterial. 
592.  pL  8.  Sngd.  K  &  P.  448. 564.  Tttmn  fiuerts  and  fee  Covp.  712.  Sogd.  V. 

f  7  Vin.  Abr.  p.  53.  2  Bq.  C«.  Abr.  684.  fc  P.  449, 50. 
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If  an  sttorney  negkct  ta  enter  and  doekel  the  judgment  in  dne 
time;  by  which  a  loas  arises  to  his  client,  it  seems  that  he  is  liable  te 
fto  action* :  And  Lord  Man»Jteld  intimatedy  that  it  very  moch  con* 
eerned  the  chief  clerk  to  take  care  that  judifments  be  actually  entered 
upon  the  roll  in  due  time,  and  dodieted ;  for  that  after  he  has  reoeiTed 
km  fees  for  makins^  such  entry,  he  would  be  Hable  to  an  action  upon 
the  case,  to  be  brought  by  a  purchaser,  who  should  have  become 
charged  with  it,  ami  had  searched  the  roll,  without  findn^g  it  entered 
up:  And  he  said,  that  the  attorney  who  had  undertaken  to  do  this, 
■od  neglected  it,  would  be  liable  indeed  to  the  chief  clerk  ;  but  still 
the  chief  derk  would  be  liable  to  the  purohastr,  who.  had  sufleied  by 
thii  negleot\ 

There  is  still  another  circumstance  necessary  to  giro  eflfect  to  the 
judgment,  as  against  purchasers  and  mortgagees  of  lands  in  Middte- 
iex  and  Yorktlure ;  namely,  that  it  should  be  regUtered :  for,  by 
the  5  Ann.  c.  18.  §  4.  and  several  subsequent  statutes*,  ^'  no  judg- 
**  Blent  shall  affect  or  bind  any  manors,  lands,  tenements  or  heredity* 
"  ments,  in  those  counties,  but  only  from  the  time  that  a  memoriol 
^  of  such  judgment  shall  be  entered  at  the  register  office,  in  such 
'*  manner  as  therein  is  directed.''  But  none  of  the  acts  extend  to 
eapjfkold  estates ;  or  to  leases  at  rack  rents,  or  not  exceeding  twenty 
Qoe  years,  where  the  actual  possession  and  occupation  go  along  with 
the  lease.  The  act  for  the  county  of  Middlesex  does  not  extend  to 
soy  of  ihe  chambers  in  Serjeants'  inn,  the  inns  of  court,  or  inns  of 
Chancery^.  And  although  a  judgment  be  not  duly  registered,  yet  a 
parchaser  with  notice  will  be  affected  by  it,  in  a  court  of  equity*.  But 
doeketiag  a  judgment  was  holden,  by  Lord  Chancellor  Talbot^  not  to 
amoant  to  constructive  notice ;  for  judgments  he  said  are  infinite'. 

During  the  same  term  in  which  the  judgment  is  given,  it  is 
amendable  at  common  law,  in  form  or  in  substance^^ ;   but  after  that 


*  1  Str.  639.  Sagd.  V.  k  P.  31 1.  '  Sngd.  V,  &  P,  459.  And  see  farther  M  t# 

^  2  Bur.  729.  these  exceptions,  id.  463,  4,  5. 

«6  Abo.  c  35.  §  19.  7  Ann.  c.  20.  §  18.  •  Cowp.  712.  and  see  Sugd.  V.  fc  P. 

8  Geo.  II.  c.  6,  §  1.  18.     For  the  mode  of  470.  71. 

re^ttering  jadgmeoU,  lec  1  Sel.  537.  Imp.  '2  Eq.  Cas.  Abr.  682*  hot  tee  Amb,  680. 

K.  B.  443, 4.  ApFod.  Chap.  XXXVIL  §  f  8  Co.  157.  Gilb.  C.  P.  108. 

32,  kc 
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term,  it  is  amenHaMe  no  further  than  is  allowed  by  the  statutes  of 
amendments*.  Upon  these  sfntute^  it  lias  bren  hoUien,  that  if  there 
be  any  ili  nir  to  atneixl  by,  the  jiui^meiit  may  be  amended  in  point  of 
form,  for  the  inif^pn^iun  of  the  clerk^ ;  and  it  is  amendable  by  the 
verdicts  Where  the  dcfrniiant  in  replevin  made  cosrnixHiice  for  rent 
in  arrt'ar,  and  the  jury  fo  ind  a  verdict  (or  h:m,  ixu^  damages  to  the 
amount  of  the  rent  ciaurit^d  in  his  co:^uiztince,  i»i(hmit  fHidin^*  either 
the  amount  of  the  rent  in  arre-ar  or  the  value  of  thi:  cattle  distrained, 
and  judgment  was  entered  for  the  damages  as»<t€ssed,  the  court  of 
King's  Bench  permitted  the  defendant  to  amend  his  judgment,  and  to 
enter  a  judgment  pro  refumo  habendo^  after  a  writ  of  error  brought^ 
80  where  the  jury  by  mistake  give  damag^es  in  a  penal  action,  the 
plaintiff  may  enter  a  remUtitur  of  the  damages  on  the  record,  after  it 
is  carried  by  writ  of  error  to  the  King's  Bench  ;  and  the  transcript 
may  be  made  conformable  thereto'.  And  where  a  verdict  was  given 
for  a  sum  exceeding  the  damages  in  the  declaration,  and  judgment 
entered  for  the  same,  and  a  writ  of  error  upon  the  judgment,  assigning 
that  for  cause,  the  court  allowed  the  plaintiffs  to  amend  the  judgment 
end  transcript,  in  a  term  subsequent  to  that  in  which  the  judgment 
was  signed,  by  entering  a  remittitur  for  the  excess^  But  where  an 
executor  pleaded  a  false  plea  of  judgment  recovered  against  himself, 
on  which  judgment  was  entered  up  against  him  for  the  debt  and 
damages,  de  bonia  teMiatoris  st,  et  si  non,  de  boni$  proprii$y  and 
words  were  afterwards  interlined  in  the  judgment  roll,  by  which  the 
judgment  de  btmU  propriis  was  confined  to  the  damages  only ;  the 
conrt  of  Con.mon  Pleas,  on  motion,  would  not  strike  out  the  words 
which  bad  been  interlined  ;  it  not  appearing  by  whom  the  interlinea* 
tion  had  been  made,  and  the  judgment  being  of  six  years  standing^. 
In  a  qui  tarn  action  for  a  penalty,  on  the  statute  of  usury,  it  is  not 
cause  of  error  to  enter  a  judgment  of  muericorc/tci*^ ;  or  in  other 
actions,  that  the  plaintiff  is  adjudged  to  be  in  misericordidj  instead  of 
the  defendant^  The  want  of  a  capiatur  or  miaericardiay  or  the 
substitution  of  one  for  the  other,  is  aided  by  the  statutes  of  jeofails^ ; 


»  1  Wilt.  61.   9  Str*  ISOO.  S.  C.   4  Bur.  •  1  Marih.  180. 

198S.  1  Marah.  183.  '4  Maule  &  Sel.  94. 

^  S  Str.  1 132.  1 156.  1132.    5  Bor.  8730.  «  5  Taunt.  554.  1  Manb.  211.  S.  C. 

1  Dornf.  k  Ka»t,  783   6  Darnf.  9b  East,  1.  ^  6  Dornf.  h  East,  853. 

•  2  Str.  787.  W  I' ,  747.  i  2  H.  Blac.  3 1 2. 

'3DurDf.  IbEan,  349.  *  16  U  n  Car.  II.  c.  8.  4  Ann.*.  16.1  «• 
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which  have  been  construed  to  extend  to -the  addition  of  a  ccqAatuTf 
where  none  lies* :  And  the  loss  of  the  judgment  roll  may  be  supplied 
by  a  new  entry**. 

When  the  existence  of  a  judgment  is  put  in  i^sue,  upon  a  plea  or 
replication  of  nul  tiel  record^  it  must  be  proved  by  the  production' of 
the  record  itself;  which  is  inspected  by  the  court  wherein  it  is,  if  it 
he  a  record  of  the  tame  courts  or,  if  of  a  different  courti  a  certiorari 
must  be  sued  out  for  bringing  it  in*" :  And  if  it  be  a  record  of  an  tn/*e-^ 
rior  ooarty  the  certiorari  may  be  issued  out  of  the  superior  one ;  but 
if  it  be  of  a  euperior  court,  or  court  of  equal  jurisdiction,  there  is  no 
wiy  to  have  it,  but  by  certwrari  and  tnittimus  out  of  Chancery*'. 
When  the  existence  of  a  judgment  however  is  not  denied,  but  it  is 
nerely  stated  by  way  of  inducement  to  the  action,  or  wanted  to  prove 
the  fact  of  the  recovery,  a  sworn  copy  of  it  h  ill  be  sufficient  evidence 
for  a  jury*;  and  it  may  be  proved,  us  other  transcripts,  by  a  witness 
who  has  compared  the  copy,  line  for  line,  with  the  original,  or  has 
examined  the  copy,  while  another  person  read  the  original' :  But  no 
copy  of  that  so  examined,  however  authenticated,  is  admitted^  And 
it  is  necessary  that  the  record  should  be  drawn  up  in  form,  before  a 
copy  of  it  is  given  in  evidence ;  for  though,  by  the  practice  of  the 
courts  at  Westminster^  the  party  may  take  out  execution  immediately 
after  the  judgment  is  signed  by  the  proper  officer,  yet  it  is  not  a  per- 
fect and  permanent  record,,  till  the  roil  is  brought  into  court  and 
iiled^.  A  judgment-paper  therefore,  signed  by  the  officer,  is  not  evi- 
dence of  a  judgment^ :  and  a  verdict  wilKnot  be  admitted  in  evidence, 
without  also  producing  a  copy  of  the  judgment  founded  thereon.  The 
prodoction  of  the  posiea  alone  is  not  sufficient :  for  it  may  happen 
that  the  judgment  was  arrested,  or  a  new  trial  granted^  But  this 
rule  will  not  apply  to  the  case  of  a  verdict  on  an  issue  directed  out  of, 
Chancery,  as  it  is  not  usual  to  enter  up  judgment  in  such  case  ;  and 
therefore  the  decree  of  the  court  must  be  shewn,  whic;h  will  be  a 


And  u  to  the  capiat  pro  fw^  ia  actions  of  •  Peake's  Evid.  8  Ed.  29. 

irtipQu,  ke.  ftod  the  abolition  of  it  by  fU-  '1  Campb.  469.  471.  tn  nolis.   8  Taan(« 

tote  5 W.  &  M.  c.  18.iiee 8  Saand.  193.  (I).  58.  Phil.  Evid.  175. 

*  1  Str.  3J3.  f  Gilb.  Evid.  9. 
^  id.  141.  8  Str.  833.  8  Bur.  728.  ^  jd,  88. 

« Amii,  785.                                                     ^^  *  Bnl.  Nu  Pri.  iWS. 

*  At  t«rf.  i      k  M.  834,  Wiilef,  36t. 
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sufficient  proof  that  the  verdict  was  satisfactory,  and  stands  io  force*: 
And  though  the  nvd  priu9  record,  with  ihepostea  endorsed  thereon^ 
is  not  evidence  of  the  verdict,  it  is  sufficient  to  prove  that  the  caose 
came  on  to  be  tried^  or  the  day  of  tria^.  It  is  also  a  rule,  that  when, 
by  the  practice  of  the  court,  the  minutes  are  considered  as  the  judg- 
ment itself,  and  it  is  not  usual  ta  make  any  further  entry,  copies  of 
such  minutes  may  be  given  in  evidence ;  as  is  always  done  io  the 
case  of  minutes  in  the  House  of  Lords,  of  the  judgment  given-  by 
them  on  an  appeal  from  the  court  of  Chancery^.  And  though  copies 
of  judgments  must  in  general  be  stamped,  yet  it  has  been  holdeo,  that 
no  stamp  is  necessary  on  a  copy  of  the  minutes  of  a  judgneni  ia  Ihe 
House  of  Lords*. 

In  order  to  prove  the  proceedings  in  a  county  court,  court  baron,  or 
other  inferior  court  not  of  record,  the  general  practice  has  been,  to 
produce  the  book  containing  the  original  minutes  of  such  proceedings, 
as  well  those  previous  to  the  judgment,  as  the  judgment  itself;  for  in 
the  case  of  all  inferior  jurisdictions,  it  must  be  shewn  that  the  pro- 
ceedings are  regular :  And  as  it  is  not  usual  to  draw  up  such  judg- 
ments in  form,  this  evidence  has  been  deemed  sufficient  to  support  an 
action  on  a  judgment  of  the  county  court* ;  or  to  prove  the  proceed- 
ings on  a  foreign  attachment  in  the  mayor's  coufrt  of  London^  In 
an  action  upon  the  judgment  of  a  court  in  b,  foreign  country,  the  sen- 
tence must  be  proved  by  producing  it,  and  proving  the  handwriting 
of  the  judge  of  the  court  who  subscribed  it,  and  the  authenticity  of 
the  seal  affixed^  A  copy  of  a  judgment  in  the  supreme  court  of  Ja- 
ifiatca,  made  by  the  chief  clerk  of  the  court,  is  not  receivable  in  evi- 
dence here ;  although  it  appear  that  such  copies  are  usually  received 
as  evidence  in  the  island  of  Jamaica^ :  And  in  an  action  on  a  judg- 
ment obtained  in  the  island  of  Grenada,  though  the  plaintiff  proved 
^the  handwriting  of  the  judge  subscribed  to  the  judgment,  yet  as  be 
could  not  prove  the  seal  affixed  to  be  the  seal  of  the  island,  be  was 


■  Bui.  2Vt.  Pri.  934.  and  tee  Phil.  Evid.  iChawUert,  RclktrU^t.  39  Gea  III.  ia 

116, 7.  &«c. 

^  1  Str.  161.  Willes,  368.  ■»  fl  Blac.  lUp.  836.  and  Me  Peake*l  Ef  id» 

c  6  Esp.  Rep.  80.  83.  AnU,  848.  8  Ed.  74,  5. 

4  Covp.  17.  Peake's  Evid.  2  Ed,  34.  *  Phil.  Evid.  184^ 

•  Cowp.  17.  k  3  surk.  Nu  Fri.  fi. 
f  Com.  Dig.  tit.  Bninu^  C.  1. 
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considered  as  bit^og  fiuled  in  his  proof;  and  the  court  on  motion 
confirmed  the  nonsuit  on  that  ground*.  It  has  even  been  bolden,  that 
if  a  colonial  court  possess  a  seal,  it  must  be  used  for  the  purpose  of 
anthenttcating  a  judgment  of  the  court,  although  it  be  so  much  worn 
u  to  be  no  longer  capable  of  making  any  impression^ 


•3  East,  93L  snd  see  Peake's  Evid.  3  ^  1  SUrtc.  ^i.  Pri  525. 

Fd.  79, 3.  M  73,  4.  fq).  Pbil.  Evid.  184. 
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CHAP.  XXXVIIl. 


Of  Costs. 

fNCIDENT  to  the  jud^ent  are  the  costt^  or  expenses  of  the 
suit ;  which  are  interlocutory  or  final:  the  former,  or  such  as  are 
awarded  on  interlocutory  matters,  arising^  in  the  course  of  the  suit, 
have  been  already  considered,  in  treating  of  the  matters  to  which 
they  relate  ;  the  latter,  or  such  as  depend  on  the  final  event  of  the 
suit,  will  be  the  subject  of  the  present  chapter\ 

No  final  costs  were  recoverable,  by  the  plaintiiT  or  defendant,  at 
common  law^.  But  by  the  statute  of  GloucesteVf  (6  Edw.  I.)  c.  1. 
§  2.  it  is  provided,  that  ^*  the  demandant  may  recover  against  the 
<^  tenant,  the  costs  of  his  writ  purchased,  (which,  by  a  liberal  inter- 
*^  pretation,  has  been  construed  to  extend  to  the  whole  costs  of  his 
<<  suit%)  together  with  the  damages  given  by  that  statute ;  and  thai 
<<  this  act  should  hold  place,  in  all  cases  where  a  man  recovers 
"  damages J*^  This  was  the  origin  of  costs  de  incremento* ;  which 
are  considered,  in  a  legal  sense,  as  being  parcel  of  the  damages^. 
And  hence  the  plaintifi^  has,  generally  speaking,  a  right  to  costs,  in 
all  cases  where  he  was  entitled  to  damages,  antecedent  to,  or  by  the 
provisions  of  the  statute  of  Glouceater^ ;  as  in  assumpsit^  covenant, 
debt  on  contract,  case,  trover,  trespass,  assault  and  battery,  replevin, 
ejectment,  dower  uncle  nihU  habet^f  &c. ;  or  where,  by  a  subse- 


■  The  subject  of  Costs,   interlocutory  as  business,  but  nay  tee  befere-haod  in  what 

well  as  final,  is  treated  of  in  a  clear  and  order  it  is  to  be  ooadncted. 

perspicuous  manner  by  Mr.  Huliocki  And  ^  2  InsL  288.  Hard.  158. 

the  table  of  costs,  by  Mr.  PtUmer,  will  also  «  2  Inst.  288. 

be  found  a  valuable  acquisition  to  the  pro-  ^  Gilb.  Eq.  Repw  195. 

feasioo,  as  conUining  a  full  collection  of  «9  East.  238.  1  CkH.  Rep.  137.  {mJ, 

bills  of  costs  accurately  drawn,  and  metho-  '  lOCo.  lld.a. 

dically  arranged,  by  which  the  prmctiaer  may  v  2  Bac.  Abr.  148.  jUSf,  897* 
not  only  know  what  charges  to  make  for  his 
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qoeni  statote,  double  or  freble  damages  are  giveD,  id  a  case  where 
tingle  damages  were  before  recoverable* ;  as  apon  the  2  Hen.  IV. 
c.  11.  for  wroogfully  suing  in  the  admiralty  couri^,  &c. :  And  he  has 
also  a  right  to  costs,  in  all  cases  where  a  certain  penalty  is  given  by 
statote  to  the  party  grieved' ;  for  otherwise  the  remedy  might  prove 
ioadequate. 

But  the  statute  of  Oloucetter  did  not  extend  to  cases  where  no 
damages  were  recoverable  at  common  law,  as  in  real  actions',  nor 
to  writs  of  $cire  facias  founded  on  the  statute  We$tm,  8.  c.  45*.  nor 
to  cases  where  the  crown  is  the  prosecutor,  as  in  prohibition^  man* 
damm$f  or  quo  warranio ;  nor  where  double  or  treble  damagies  were 
given  by  a  subsequent  statute,  in  a  new  case  where  single  damages 
were  not  before  recoverable  ;  as  in  wasiej  against  tenant  for  life  or 
jearsf,  upon  the  statute  of  Olouceeter,  (6  Edw.  h)  c.  5. ;  for  not 
settbg  out  tithes\  upon  the  2  &  3  Edw.  VI.  c.  13. ;  or  for  driving 
a  distress  out  of  the  hundred',  upon  the  1  &  9  Ph.  &  M.  c.  13. 
Nor  does  this  statute  extend  to  popular  actions,  where  the  whole  or 
part  of  a  penalty  is  given  by  statute  to  a  common  informer^ ;  as  upon 
the  5  Eliz.  c.  4.  §  31.  for  exercising  a  trade  without  having  served 
so  apprenticeship ;  or  upon  the  statute  of  usury,  12  Ann.  stat.  2.  c. 
16.  In  these  and  such  like  cases  therefore,  the  plaintiff  is  not  en- 
titled to  costs,  unless  they  are  expressly  given  him  by  the  statute ; 
but  wherever  they  are  so  given,  he  is  of  course  entitled  to  them. 

Where  ttn^Ie  damages  are  given  by  a  statute,  subsequent  to  the 
statute  of  OUmceuiery  in  a  new  case  wherein  no  damages  were  pre* 
vioiislj  recoverable,  it  has  been  doubted  whether  the  plaintiff  shall 
recover  costs,  if  they  are  not  mentioned  in  the  statute*    The  role  in 


MO  Cou  116.  a.  a  iDtt  889.  Cowp.  368.  1 8  Hen.  IV.  17.  9  Hm.  Vr.  6d.  b.  10 

»  AmU^  900.  Co.  1 16.  b.  8  Init  889.  Anf^  897. 

•Oou  Car.  560.  1  Roll.  Abr.  574.  Skio.  ^  Moor,  915.  Noy,  136.  Hmrdr.  158. 

^.  367.  Comb.  884.  18  Mod.  46.  S.  C.  ^8  Intt.  889.  Dycir,  177.  but  lec  Cto, 

Cuth.  830.    1  Salk.  206.   Comb.  449.  5  Car.  560.  1  RolL  Abr.  574. 

Mod.  355.  &  C.  1  Ld.  Raym.  178.  Willev,  ^  1  Rol.  Abr.  574.  1   Vent  133.  Cartb. 

440.  Say.  Costi,  II.  7  Duraf.  k,  Eaat,  867.  831.  1  Salk.  806.  Comb.  449.  5  Mod.  355. 

1  H.  Blae.  10.  S.  C.  I  Ld.  Raym.  178.  Cas.  Pr.  C.  P.  87. 

'il<«r,89a.  BaraeB,  184.  S.  C.  Cowp«  3jS6.  1  B.  Blaq. 

«ii&  JNd.  9  Bur.  1791.  10.  Bal  ZVi.  Pri.  333. 
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Piifard^$  caseP  is,  tbat  he  shall  not :  and  acoordiDgly  it  is  hcMea, 
that  he  is  not  entitled  to  costs  in  quare  impedif*^  wherein  damages 
are  given  by  the  statute  of  Weetm.  2.  (13  JEdw.  I.)  c.  5.  §  3.  But 
the  rule  in  PUfardTM  case  is  contradicted  by  lord  Coke  himself^ ;  who 
says,  that  ^  this  clause  (respecting  the  statute  of  GUmcesiev^n 
*^  holding  place,  in  all  cases  where  a  man  recoYers  dainagesy)  doth 
'^  extend  to  give  costs,  where  damages  are  given  to  any  demaodant 
'^  or  plaintiff  in  any  action,  by  any  statute  made  after  this  parlia- 
^'  ment  f '  And  the  rule  has  been  since  narrowed,  by  several  modern 
decisions ;  from  whence  it  may  be  collected,  that  the  plaintiff  is  en- 
titled to  costs,  in  all  cases  where  single  damages  are  given  by  statute 
to  the  party  grieved^ ^  although  costs  are  not  particularly  mentioned 
in  the  statute. 

In  several  of  the  foregoing  cases,  wherein  costs  were  not  recover- 
able by  the  plaintiff  at  c»mmon  law,  they  are  expresdy  given  him  by 
the  sUtiite  8  &  9  W.  III.  c.  11.  §  3.  by  which  it  is  enacted,  that 
*'  in  all  actions  of  irasle,  and  actions  of  debt  upon  the  statute  for  not 
*^  setting  forth  tiiheSf  wherein  the  single  value  or  damage  found  by 
*^  the  jury  shall  not  exceed  the  sum  of  twenty  nobles,  and  in  all  suits 
^^  upon  any  writ  or  writs  of  scire  faeiasj  and  suits  upon  prohibi- 
'^  tionsy  the  plaintiff  obtaining  judgment,  or  any  award  of  execution, 
^  after  plea  pleaded  or  demurrer  joined  therein,  sbidl  likewise  re- 
<<  cover  his  costs  of  suit;  and  if  the  plaintiff  shall  become  nonsuit, 
**  or  suffer  a  discontinuance,  or  a  verdict  shall  pass  against  him,  the 
^*  defendant  shall  recover  his  costs,  and  have  execution  for  the  same 
«  by  capias  ad  satisfaciendum,  fieri  facias^  or  eiegU  :*'  with  a 
provMo*,  that  nothing  therein  contained  shall  be  construed  to  alter 
the  laws  in^  being  as  to  executors  or  adminietratorsj  in  soch- cases 
where  they  were  not  then  liable  to  the  payment  of  costs  of  suit. 

In  an  action  of  debt  for  the  penalty  of  the  statute  2  &  3  JPcbr. 
VI.  c.  13.  for  not  setting  out  tithes,  with  a  count  for  the  eingle 


•  10  Ca  116.m.  d  2  Wils.  91.  Barneji,  T51.  S.  C.  3  Bniw 

>»2  Hen.  IV.  n,  27  Heo.  VI.  10.    10  17*23.   Sty.  Co»U,  IS.  S.  €•    1    Dumf.  ^ 

Cq.  116.  ft.  2  Idiu  289.  362.  Barnes,  140.  East,  71.  6  Durnf.  k  East,  355.  7  OucaL 

aiMl  see  Cro.  Car.  36Q.  Carth.  231.  Cowp.  &  East,  267.  but  see  Cowp.  367,  8. 

367,  8.  Ante,  89*7.  •  §  5.  and  see  1  Str.  188.  3  £aftt,iMtt. 
CS  Inst.  289. 
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nlae^  mfter  a  demurrer  to  the  declaration,  the  parties  submitted  to 
arbitration,  and  the  arbitrator  awarded  the  single  Talue  to  be  less 
thftii  twenty  nobles  (61.  ]S«.  id,) ;  the  court  held,  that  the  plaintiff 
was  not  entitled  to  costs  on  the  counts  for  the  penalty,  under  the 
statote  of  8  &  9  W.  III.  c.  II.  the  valne  not  baring  been  found  by  a 
jury :  but  they  allowed  him  to  have  costs  taxed  on  the  count  for  the 
siogle  Talue*. 

When  a  $cire  facias  is  not  an  original  distinct  and  independent 
proceeding,  but  connected  with  and  forming  a  part  of  the  proceed- 
lags  in  another  action,  the  plaintiff,  it  seems,  is  entitled  to  costs 
thereon,  as  a  part  of  the  general  expenses  of  the  suit,  by  an  equitable 
construction  of  the  statute  of  Ghucester ;  as  upon  a  scire  facias 
yuare  executionem  nan^  on  a  writ  of  error  in  the  King^s  Bench,  or 
opon  a  sctre  facias  ad  audiendwn  errores^  or  where  a  scire  facias 
19  brought  on  the  statute  8  &  9  W.  III.  c.  11,  §  6.  for  assessing 
damages  upon  the  death  of  a  plaintiff  or  defendant,  after  interlocu- 
tory and  before  final  judgment.  And  after  judgment  by  default  in 
debt  on  bond  to  secure  an  annuity,  payable  quarterly,  and  scire  facias 
tbereon,  suggesting  a  breach  in  non-payment  of  a,  quarterns  arrears, 
and  damages  assessed  to  that  amount  on  the  statote  8  &  9  W.  III. 
c  11.  §  8.  the  court  of  King's  Bench  held,  that  the  plaintiff  was 
entitled  to  his  costs  on  the  latter  section,  which  directs  a  stay  of  pro- 
eeedings,  on  payment  oi  future  damages ^  costs  and  charges^  toties 
qmatieSf  though  the  third  section  only  gives  costs  in  scire  facias 
after  plea  or  demurrer*^.  But  it  has  been  adjudged,  that  no  costs  are 
payable  by  the  plaintiff,  on  moving  to  quash  his  own  writ  of  scire 
facias  before  plea^ ;  nor  after  a  plea  in  abatement^ :  And  the  statute 
8  &  0  W.  III.  c.  11.  §  3.  does  not  extend  to  a  scire  facias  to  repeal 
a  patent,  prosecuted  in  the  name  of  the  king*. 

On  a  prohibition  being  granted  to  the  ecclesiastical  court,  in  a 
suit  for  tithes,  it  is  enacted  by  the  statute  2  &  3  Edw.  VI.  c.  13.  § 
14.  that "  in  case  the  suggestion  be  not  proved  true,  by  two  honest 
**  and  sufficient  witnesses  at  the  least,  in  the  court  where  the  prolii- 


•  1  K  BIm.  107.  mod  Me  Barnes,  150.  378.  Barnes,  431.  bat  see  1  Sir.  638. 

^  11  Bist,  387.  *  I  Str.  638.  and  see  S  Saand.  72  n, 

•CMi  Pr.  C  P.  74,  109.  Pr.  Reg.  78.  •  7  Dumf.  St  East,  367. 
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**  bitioD  shall  be  granted,  within  six  months  next  after  it  is  sa 
^<  granted  and  awarded,  then  the  party  who  is  hindered  of  his  suit 
**  in  the  ecclesiastical  court  by  such  prohibition,  shall,  upon  his  re- 
<<  quest  and  suit,  without  delay,  have  a  consultation  granted  in  the 
*^  same  case,  in  the  court  where  the  prohibition  was  granted ;  and 
<<  shall  also  recover  double  costs  and  damages,  against  the  party 
"  that  pursued  the  prohibition,  to  be  assigned  or  assessed  by  the 
<<  court  where  the  consultation  shall  be  granted.*'  This  act  has  been 
construed  to  extend  to  prohibitions  in  suits  for  small  tithes,  as  well 
as  g^eat* ;  and  the  six  months  allowed  for  proving  the  suggestion, 
are  to  be  reckoned  by  calendar,  not  by  lunar  months^.  But  the  aot 
only  applies  to  cases  where  the  party,  who  is  hindered  of  his  suit  io 
the  ecclesiastical  court  by  the  prohibition,  acquiesces  in  it ;.  and  thcB 
the  party  obtaining  it  must,  within  six  calendar  months,  verify  tim 
suggestion,  by  the  depositions  of  two  witnesses,  in  the  court  whidi 
granted  the  prohibition ;  otherwise  the  party  hindered  shall  have  a 
consultation,  and  double  costs  and  damages :  and  therefore,  where  a 
plaintiff  is  put  to  declare  in  prohibition,  and  nonsuited  at  the  asshes, 
the  defendant  is  only  entitled  to  his  single  costs,  under  the  statute  8 
&  0  W.  III.  c.  11.  §  3.  and  not  to  double  costs,  under  the  8  &  3. 
Edw.  VI.  c  13.  §  14^  It  is  doubtful  whether  the  writ  of  consulta- 
tion can  now  be  granted  on  the  latter  statute^ ;  and  if  the  six  months 
be  understood  to  relate  to  the  trial  only,  it  must  be  understood  with 
some  latitude,  as  in  the  case  of  suits  in  the  northern  counties^  or  of 
prohibitions  issuing  in  Trinity  term*. 

The  rule  as  to  costs  in  prohibition,  on  the  statute  8  &  0  W.  III.  c. 
11.  is,  that  the  plaintiff,  succeeding  aftef  plea  pleaded  or  demurrer 
joined,  ought  to  have  his  costs  from  the  time  of  the  suggestion,  or  first 
motion  for  a  prohibition,  and  all  costs  incident  and  subsequent  thereto'. 
And  where  the  defendant  pleaded  nothing  to  the  merits,  but  only  that 
he  did  not  proceed  in  the  spiritual  court  after  the  prohibition,  the 
court  ordered  the  defendant  to  pay  the  plaintiff's  costs  of  the  pro- 
ceedmgs  in  prohibition'.    Where  the  defendant  in  prohibition  1^ 


»  S  UL  Raym.  1 172.  22  Geo.  III.  K.  B. 

i^  /d  <»  noiit.  f  Cm.  Pr.  C.  P.  II.  1  Str.  8S.  2  SCr. 

c  15  But,  574.  1062. 

*  Suiter  T.  Grcmvoy,  T.  22  Geo.  III.  K.  fi.         g  Barney  US. 

«  Per  BMUtTp  J.  inMrcf  t.  Grtenweg^  T. 
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JndgmeDt  go  by  defaulty  the  plaintiff  is  entitled,  by  the  commoo  law, 
to  a  writ  to  inquiire  of  his  damages^  for  the  ooatempt  in  prooeeding 
ifier  the  prohibition  delivered ;  and  of  consequenoe,  by  the  statute 
of  Olouce^ier^  to  his  co$U\  In  this  oase  however,  the  plaintiff  is 
odI J  entitled  to  costs,,  from  the  time  that  the  rule  fo:r  a  prohibilioit 
was  made  absolute,  as  the  defendant  could. not  possibly  be  in  con- 
tempt before^ :  And  where  the  plaintiff  was.nonspited„  it  was  boldeo. 
that  the  defendant  ought  only  to  have  the  coftaof  the  nosnutt,and 
not  what  were  incurred  by  opposing  the  rule  tq  ,^ew  cause  why  the 
writ  of  prohibition  should  not  be  granted*".  If  judgment  be  gireD  for 
the  plaintiff,  as  to  pari  of  what  is  in  issue,  ka  is  entitled  to  cools, 
although  a  consultation  be  granted  as  to  the  residue^ :  And  in  likw 
Btoner,  if  the  defendant  prevail  as  to  port,  he  is  entitled  to  costs*. 
Bat  it  serais,  that  if  the  defendant  succeed  upon  demurrer,  he  is  not 
entitled  to  costs';  this  being  ^  ca$u$  omams  out  of  the  statute. 
There  is  a  proviso  in  the  statute^,  that  it  shall  not  extend  taezecutore 
or  administrators ;  and  hence  it  has  been  determined,  that  in  pro- 
hihitbn  they  are  not  liable  to  the  payoient  of  coits\ 

On  moving  for  a  mondcmiaif,  or  information  in  nature  of  a  yao 
warramio^  a  rule  is  either  granted  or  refhsed  in  the  first  hstance; 
and  if  a  rule  to  shew  cause  be  granted,  it  is  either  made  absolute  or 
discharged :  in  the  latter  case,  tlie  coivt  will  disciha^  it  with  or 
without  costs,  acoorcUng  to  ciroumstanees^  If  the  rule  be  made  ab- 
sohte,  a  mamdamiu  issues,  which  should  regularly  be  returned ;  or 
SB  infonnation  is  filed  by  the  master  of  the  crown  ofllce,  in  nature  of 
a  fito  marrafiio. 

As  a  plaintiff,  at  common  law,  might  have  recovered  damages  in  au 
aetbn  upon  the  case  for  a  fidse  return  to  a  mandamusj  he  is  now 
entitled  to  costs,  where  he  succeeds  in  such  action,  by  the  statute  of 
Okmcegter ;  and  where  be  fails  therein,  the  defendant  has  a  right 


•C8i.Pr.C.P.  so.  tj5. 

^H.SI.  kCa*;  Pr.    C.  P.   158,  Pr.  lUf.  IIS. 

«  Sir.  CmU»  137.  Bsines*  1«7.  U».  8.  C.  3  Bm|,  iOS. 

^  %  Sir.  I06S,  3.  '3^ Bur.  1453. 1  Damf.  k,  EitM,  3M.40I!. 

•BarMt,  13S,  9.  oo  •  wumdnm  /  S  Str.  1039.  9  Bur.  789. 
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(0  oostoy  QBder  <lie  4  /oe.  I.  e.  8*.  And  bjr  the  statute  0  Ann.  o.  flO. 
after  raoitiag  th«t  diTers  perseoe  who  had  a  right  to  the  oflBces  of 
mayorv,  bafliA,  portreeTee,  mtid  other  offices  within  cities,  towns  cor- 
porate, borooghs  and  places  within  that  part  of  Cheat  BrUain  called 
MSmgland  and  FFoiet,  or  to  be  burgesses  or  freemen  of  sudi  cities, 
&c.  have  either  been  fllegally  turned  out  of  the  same,  or  have  been 
rafiised  to  be  admitted  thereto,  having  in  many  of  the  said  cases  no 
other  remedy  to  procure  themseWes  to  be  respectiYdy  admitted,  or 
lestored  to  their  said  offices  or  franchises  of  being  burgesses  or 
freemen,  than  by  writs  of  moiicimNM,  the  proceedings  on  which  are 
Tory  dilatory  and  eipensiTC ;  it  is  enacted,  that  *<  as  often  as,  in 
^  any  of  the  cases  aforesaid,  any  writ  of  mandamu$  shall  issue  out 
^  of  the  Queen^s  Bendi,  the  courts  of  sessions  of  counties  palatine, 
^  or  any  of  the  courts  of  grand  sessions  in  VFales,  and  a  return  shall 
*<  be  made  thereunto,  it  shall  and  may  be  lawful  to  and  for  the  person 
^  or  persons  suing  or  prosecuting  such  writ  of  mandamus^  to  plead 
^  to,  or  traverse  aH  or  any  the  material  facts  contained  within  the  said 
^^  return ;  to  which  the  person  or.  persons  making  such  return  shall 
'*  reply,  take  issue,  or  demur ;  and  such  further  proceedings,  and  in 
^  such  manner,  shall  be  had  therein,  for  the  determination  thereof, 
^^  as  mighi  have  been  had,  if  the  person  or  persons  suing  such  writ, 
^Vbad  brought  bbor  their  action  on  the  case  for  a  fiihe  retam ;  and 
^'  if  any  isaipa  shall  be  joined  on  such  pnoeeedings,  the  peraon  or 
^*  peraons  suing  such  writ  shaU  and  may  try  the  same,  in  such  place 
'^  as  an  issue  joined  in  such  aellioB  on  the  case  should  or  might  have 
^^  been  tried ;  and  in  case  a  verdict  shall  be  found  for  the  person 
^  or  persons  suing  such  writ,  or  judgment  given  for  him  or  them  upon 
<<  a  demurrer,  or  by  nil  dicii,  or  for  want  of  a  replication  or  other 
^*  pleading,  he  or  they  shall  recover  his  or  their  damagea  and  costs, 
'^  in  such  manner  as  he  or  they  might  have  done  in  such  action  on 
^  the  case  as  aforesaid ;  such  costs  and  damagte  to  be  levied  hf 
^<  cofpiaa  ad  MOtUfaciendumf  Jleri  facias^  or  el^it ;  and  a  pn- 
^<  remptory  writ  of  mandamus  shall  be  granted  without  delay,  for 
^  him  or  them  for  whom  judgSMnt  shall  be  given,  as  might  have 
^*  been,  if  such  return  had  been  adjudged  insufficient ;  and  in  case 
^  judgment  shall  be  given  for  the  person  or  persons  making  audi 
*'  retum  to  aucb  writ,  he  or  they  shall  recover  his  or  their  oests  of 
^  suit,  to  be  levied  in  manner  aforesaid*** 


>HttmCMts,327,8. 


Digitized  by  CjOOQ IC 


ow  cosnu  MS 

But  m  ptorMoo  beiog  mtde  for  €Oi«0  by  thk  sUtote,  where  tho 
writ  ii  obeyed,  the  statute  13  Geo.  III.  c.  SI.  after  fecitiDg,  that  al«- 
tkoegh  a  writ  of  mamdammt  to  admit  any  person  to  the  fraodbise  of 
bciof  a  citizen,  burgessor  freeman  of  any  city,  town  eorporate,  borough^ 
cisqae  port,  or  plaoe  within  Smgkmd  or  IFobt,  be  obeyed,  tho 
persen  i4»plyuig  for  the  same  b  noTertbeless  pat  to  great  trouble^ 
delay  and  expence,  and  that  by  the  lawa  in  being,  in  many  oaSes,  no 
profision  is  made  for  giving  costs  to  the  party  somg  oat  any  such- 
writ,  wiiere  the  same  is  obeyed;  enacts,  that  ^^  where  any  person  ahall 
**  be  entitled  to  be  admitted  a  citisen,  burgess  or  freeman,  of  any  such 
^  dty,  &c.  and  shsU  apply  to  the  mayor  or  other  person,  oftoer  op 
'*  oflkers,  in  such  city,  &c.  who  hsTe  or  hath  authority  to  admi& 
''  dtbens,  burgesses  and  freemen  therein,  to  bo  admitted  a  oitiaeo^ 
^  bwgcss  or  freeman  thereof ;  and  shall  give  notice,  specifying  the 
^  nature  of  his  daim,  to  such  mayor  or  other  oflker  or  oflfeers,  that 
^  if  he  or  they  shall  not  so  admit  such  person  a  citisen,  burgess  or 
**  freeman,  within  one  month  from  the  time  of  such  notice,  the  court 
^  of  King's  Bench  will  be  applied  to,  for  a  writ  of  nwndawMU  to 
"  compd  such  admission ;  and  if  such  mayor,  or  other  otBcer  or 
^  oflkers  shall,  after  such  notice^  refuse  or  neglect  to  admit  such 
"  person,  and  a  writ  of  mandamui  shall  afterwards  issue,  to  compel 
^  soch  mayor,  or  other  oflGicer  or  ofl^cere,  to  make  such  admission, 
^  and,  in  obedience  to  such  writ,  such  person  shall  be  admitted  by  tho 
^  said  mayor,  or  other  oflBeer  or  officers,  a  citisen,  &c.  of  such  city, 
^  ke.  then  such  person  shall  (unless  the  court  shall  sse  just  cause  to 
^  the  contrary,)  obtain  and  leoeiTe  from  tlie  said  mayor,  or  other 
^  oflieer  or  oflBcers,  so  neglecttog  or  refusmg  as  aforesaid,  all  thA 
^  eoHs  to  which  he  shall  have  been  put  in  applying  for,'obtsiniog  and 
'^  tenring  such  writ  of  monrfantnt,  and  enfinrcmg  the  same,  by  a  mio 
'^  to  be  made  by  the  court  out  of  which  soch  writ  shall  issue,  for  tho 
^  payment  thereof,  together  with  the  coots  of  applying  for,  obtaining 
^  and  eniweing  the  said  rule ;  and  if  tho  rule  so  to  be  made,  shall 
^  not  be  obeyed,  then  the  same  shall  be  enforced,  in  such  manner  no 
^  other  rales  made  by  the  sud  court  are  or  may  be  enforeed  by 
«  law.*' 


Before  tho  exhibiting  of  an  information  in  nature  of  a  quo 
roato,  the  relalor  ought  to  enter  into  a  recognizance  in  «£90.  to 
proaeoote  the  same  with  eflfect,  &c.  pursuant  to  the  statute  4  &  5 
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W.  &  M.  c.  18s  And  if  he  do  not  proceed  to  trial  within  a  year 
after  issue  joined,  the  defendant  is  entitled  to  coats,  to  the  extent  of 
such  reco^izance^.  It  is  also  enacted,  bj  the  statute  0  Ann.  c.  20. 
§  5.  that  *^  in  case  any  person  or  persons,  against  whom  any  infer* 
<<  mation  or  informations  in  the  nature  of  a  qwi  wartoHio  shall  in 
'<  any  of  the  said  cases*'  (which  have  been  already  mentioned,  in 
treating  of  the  costs  on  a  writ  of  mandafmu^i^  "  be  exhibited  in  any 
'<  of  the  said  courts  of  Queen's  Bench,  &c.  shall  be  found  or  acQudged 
'^  guilty  of  fin  usurpation  or  intrusion  into,  or  unlawfiilly  holding  and 
<<  executing  any  of  the  sud  offices  or  franchises,  it  shall  and  may  be 
*^  lawful  to  and  for  the  said  courts  respectively,  as  well  to  give  jadg- 
'<  ment  of  otuter  against  such  person  or  persons,  of  and  from  any  of 
*^  the  said  offices  or  franchises,  as  to  fine  such  person  or  persons  re* 
'^  spectiTely,  for  his  or  her  usurping,  &c.  any  of  the  said  offices  or 
*^  franchises ;  and  also  to  give  judgment,  that  the  relator  or  relators 
^*  in  such  information  named,  shall  recover  his  or  their  costs  of  such 
**  prosecution  ;  and  if  judgment  shall  be  given  for  the  defendant  or 
<'  defendants  in  such  information,  he  or  they  for  whom  such  judgment 
<<.. shall  be  given,  shall  recover  his  or  their  coats  therein  expended, 
^  against  such  relator  or  relators  >  such  costs  to  bo  levied  in  manner 
<<  aforesaid." 


This  statute  is  confined  to  corporcUe  offices^.  Bat  in  the  cases  to 
which  it  applies,  if  any  one  of  several  issues  on  a  quo  marranto  in- 
formation, be  found  for  the  prosecutor,  upon  which  judgment  of  oiM^er 
is  given,  he  is  entitled  to  costs  on  all  the  issues*.  The  prosecutor  of 
an  information  in  nature  of  a  quo  ftarranto  shall  pay  costs  on  this 
statute^  for  not  proceeding  to  trial  according  to  notice'.  And  a  de- 
fendant in  execution  for  the  contempt,  and  for  costs  on  a  quo  war- 
ranto information,  is  entitled  'to  be  discharged  under  the  lord's  act*. 
Lastly,  it  is  observable  that  by  the  statute  %2  Geo.  III.  c.  58.  which 
gives  the  defetidanta  right  to  plead  the  statute  of  limitations,  fcc.  to 
an  information  in:  nature  of  a  quo  warranto^  "  if,  upon  the  trial  of 
*<  sach  information,  the  issne  joined  upon  the  plea  aforesaid  sbaM  be 


•  1  Salk.  376.  Carth.  503.  S.  C  «  1  Darnf.  k,  East,  453. 

^  Cat.  imp.  Hardw.  947.  2  Str.  1042.  '  1  Str.  33.  Say.  Rep.  130.  AnU.  800. 

«J»f^961,2.  #4D«nif.ftBast,80». 

4  1  Bar.  402.  1  Blae.  Rep.  93^  &  Ci  pai4  }At^^  689. 
ut  9  East,  469.  Antt^  689. 
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^  foond  for  the  defSendanC  or  defendants,  or  any  of  them,  he  or  they 
*"  shall  be  entitled  to  judgment,  and  to  such  and  the  Hke  costs,  as 
"  he  or  they  would  by  law  have  been  entitled  to,  if  a  Terdict  and 
**  judgment  had  been  given  for  him  or  them  upon  the  merits  of 
^  his  or  their  title.  Provided  always,  that  in  every  such  case,  the 
^  prosecutor  of  such  information  may  reply  to  such  plea,  any  for- 
^  tettarcy  surrender  or  avoidance  by  the  defendant,  of  such  oiBce  or 
'^  fraochtse,  happening  within  six  years  before  the  exhibition  of  such 
"  iaformatioo  ;  whereon  the  defendant  may  take  issue,  and  shall  be 
^^  entitled  to  costs  in  manner  aforesaid/* 

The  plaintiflTs  general  right  to  costs  being  settled  and  established 
IS  before^mentioned,  upon  the  footing  of  the  statute  of  Olouce$ter, 
Ins  been  since  altered,  restrained  and  modified,  by  subsequent  statutes* 
The  first  statute  that  restrained  the  plaintifi^'s  right  to  costs,  was  the 
4S  EKm.  c.  6.  (extended  to  fFofet,  and  the  counties  pa/aliiie,  by  the 
II  &  12  W.  III.  c.  9.) ;  by  which  it  is  enacted,  that  <<  if  in  any  per- 
"  sonal  aetion,  to  be  brought  in  any  of  her  majesty's  courts  of  We$t' 
^  mbuter,  not  being  for  any  title  or  interest  of  lands,  nor  concerning 
"  the  freehold  or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall 
^  appear  to  the  judges  of  the  same  court,  and  be  so  signified  by  the 
^  justices  before  whom  the  same  shall  be  tried,  that  the  debt  or  da- 
'^  mages  to  be  recovered  therein  shall  not  amount  to  the  sum  of 
^  fi^  shillings ;  that  in  every  such  case,  the  judges  or  justices  be- 
^  fore  whom  such  action  shall  be  pursued,  shall  not  award  to  the 
"  phintiff  any  more  costs  than  the  sum  of  the  debt  or  damages  so 
^  recovered  shall  amount  to,  but  less  at  their  discretion.'*  The  in- 
tentimi  of  this  statute  was  to  confine  triifing  actions  to  inferior 
eooris^;  and  a  certificate  may  be  granted  upon  it,  at  any  time  after 
the  trial  of  the  cause^.  The  first  instance  of  a  certificate  being 
granted  upon  this  statute,  was  in  the  case  of  White  v.  Smithy  E.  17 
Oeo.  II4 ;  wherein  WiUeSy  Ch.  3,  certified  in  an  action  for  taking 
sand*:  since  which  time,  there  have  been  several  instances  of  such 
certificates^.    Where  a  statute  prohibits  an  act,  and  gives  damages 


■  Gilb.  Eq.  Rep.  1 96.  Gilb.  C.  P.  26 1 , 2.  395. 

^  Say.  Coilsy  is:  S  Darof.  &  East,  38.  d  Same  caiei ;  Sbj.  Rep.  850.  t  Witt. 

M).  238. 3  Dorn^  fc  Ewit,  37. 
' 2Str.  1233.  1  WUs.  93«  S. C.  3  Wilt. 
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for  the  violatioDi  with  costs  of  suit,  it  does  not  take  awftj  tlie  judge's 
power  to  certify,  under  43  Eliz.  c.  6.  that  the  damages  are  less  than 
forty  Bhilliiig8\  Aod  a  certificate  may  be  granted  upon  this  statate, 
in  an  action  on  the  case  for  an  injury  done  to  the  plainiiflT's  right  of 
common,  by  digging  turves^ ;  or  in  an  action  of  assault,  battery  and 
imprisonment,  if  no  actual  battery  be  proved^ :  and  exen  if  a  battery 
be  proved,  this  will  not  prevent  the  judge  from  certifying  with  respect 
to  the  imprisonment,  under  the  43  Elia.;  and  though  he  cannot 
certify  as  to  the  battery,  yet  the  plaintiff  will  notbeentitled  to  full  costs 
for  that,  unless  the  judge  certify  under  the  22  &  23  Car.  11.  o.  0^. 
If  there  be  a  certificate  upon  this  statute,  the  plaintiff,  we  have  seen*, 
shall  not  have  the  costs  of  any  plea  pleaded  with  leave  of  the  court ; 
although  the  issue  thereupon  joined  be  found  for  him,  and  the  judge 
have  not  oertified  that  the  defendant  had  a  probable  cause  for  pleading 
the  matter  therein  pleaded.  But  as  the  judges,  for  a  long  time,  were 
unwilling  to  certify  upon  this  statute,  thinking  it  hard  to  deprive  a 
plaintiff  of  his  right  to  costs,  merely  because  he  had  resorted  to  a  su- 
perior court,  when  perhaps  he  could  not  have  obtained  justice  in  an 
inferior  one,  the  legislature  was  obliged  to  mterpose  its  authoriiy, 
still  farther  to  guard  against  trifling  and  vexatious  actions. 

Thus,  by  the  3  Jac.  I.  c.  15.  §  4.  it  is  enacted,  that  ^  if  in  any 
^^  action  of  debt^  or  action  upon  the  case  upon  an  a$9ump9U  for  the 
«<  reiDovery  of  any  debt,  to  be  sued  or  prosecuted  against  any  oitiaen 
**  and  freeman  of  the  city  of  London^  or  any  other  person,  being  a 
^^  victualler,  tradesman  or  labouring  man,  inhabiting  within  the  said 
^'  city  or  the  liberties  thereof,  in  any  of  the  kmg's  courts  at  fVesU 
^f  imniff er,  or  elsewhere  out  of  the  court  of  requests  for  the  same  city, 
*'  it  shall  appear  to  the  judge  or  judges  of  the  court  where  such  notion 
<<  shall  be  sued  or  prosecuted^  that  the  debt  to  be  recovered  by  the 
^  plaintiff  shall  not  amount  to  the  sum  of  ybriy  shillings,  and  the 
<<  defendant  shall  duly  prove,  either  by  sufficient  testimony,  or  hie 
**  own  oath,  that  at  the  time  of  commencing  such  action^  tbede- 
^  fendant  was  inhabiting  and  resident  in  the  city  of  Londam  or  the 
^  liberties  thereof,  the  said  judge  or  judges  shall  not  allow  to  the 
^<  plahitiff  any  costs  of  suit,  but  shall  award  the  plaintiff  to  pay  so 


•}Tiiiiit40a  <SN8SrRep.G.P.47J. 

•lNevmp.G.P.S55. 
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^  mach  ordiofiry  ooeta  lo  the  defeocUn^  m  the  defendant  ibiUl  justly 
^  proYe,  before  the  said  judge  or  judges^  it  hath  truly  coat  him  in 
**  defimce  of  the  suit.*' 

The  jurisdiction  of  the  court  of  requests  for  London  \vas  extended, 
by  the  U  Creo.  II.  c.  10.  to  ''  every  citisen  and  freeman  of  the  city  of 
**  London^  and  every  other  person  and  persona  inhabiting  within  the 
*^  said  city  or  its  liberties,  and  also  to  persons  renting  or  keeping  any 
"  shop,  shedj  stall  or  stand,  or  seeking  a  livelihood  there,  who  have 
**  debts  owing  them,  not  exceeding  the  sum  o(  forty  shillings,  by 
**  any  person  or  persons  inhabiting  or  seeking  a  livelihood  within  the 
"  said  city  or  its  liberties,  during  their  respective  inhabitancy  or 
''  seeking  a  livelihood  as  aforesaidV"  And,  by  the  30  &  40  Geo.  III. 
c.  civ.*"  it  was  still  further  extended  to  ^<  debts  not  exceeding  the  sum 
^  ot  5/.'  due  to  any  person  or  persons,  whether  residing  within  the 
^  eity  of  London  or  elsewhere,  or  to  bodies  politic  or  corporate,  and 
<<  fraternities  or  brotherhoods,  whether  corporate  or  not  oorporate, 
*^  from  any  person  or  persons  residing  or  inhabiting  within  the  said 
''  ci^  or  its  liberties,  or  keeping  any  house,  warehouse,  shop,  shed, 
'<  stall  or  stand,  or  seeking  a  livelihood,  or  trading  or  dealing  within 
"  the  same  city  or  liberties'^.  And  if  any  action  or  suit  shall  be 
^  oommenced  in  any  other  court  than  the  said  court  of  requests,  for 
*^  any  debt  not  exceeding  the  sum  of  52*,  and  recoverable  by  virtue  of 
*^  the  former  acts,  or  of  this  act,  in  the  said  court  of  requests,  the 
**  plaintiff  or  plaintiflb  in  such  action  or  suit,  shall  not,  by  reason  of  a 
^'  terdict  for  him,  her  or  them,  or  otherwise,  have  or  be  entitled  to 
''  any  costs  wfaatiBoever ;  and  if  the  verdict  shall  be  given  for  the 
^  defendant  or  defendants  in  such  action  or  suit,  and  the  judge  or 
^  judges  before  whom  the  same  shall  be  tried  or  heard,  shall  think  fit 
^  to  certify  that  such  debt  ought  to  have  been  recovered  in  the  said 
'^  court  of  requests,  then  such  defendant  or  defendants  shall  have 
^  double  costs,  and  shall  have  such  remedy  for  recovering  the  same, 
**  as  any  defendant  or  defendants  may  have  for  his  her  or  tbev  coats, 
^  in  any  oapef  by  hm*.'* 


'8ee5I>anii:fcEatt,535.  lBMt,95S.  oT Jii^ praeedu«»  9 But, Id^ 

/"cy&Ceited.  •i^ 

*  nil  •ctaTpwliinBfnt  took  cftotfion  <  }  5. 

tWaoihaf  «;^lm*w  18iM),  and  noifhm  •  }  IS. 
tbe  pMHBf  of  the  act,  which  WIS  on  Um  9lh 
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This  act  of  parliament  has  been  construed  to  extend  to  an  action  of 
debt  for  less  ihtiu  Jive  pounds,  on  the  judgement  of  a  superior  court*. 
And  the  court  of  requests  have  jurisdiction  under  it,  over  a  contract 
for  the  retention  of  tithes  by  the  tenant,  the  yalue  of  which  was  under 
5{. ;  and  therefore  if  the  vicar  sue  for  the  same,  and  recover  less  thaa 
5/.  upon  a  count  in  (usumpsit  on  a  quantum  valebant^  the  defendant 
may  enter  a  suggestion  on  the  roll,  stating  that  he  was  a  freeman  and 
inhabitant  of  the  city  of  London^  trading  there  at  the  time  he  was 
served  with  the  writ,  for  the  purpose  of  ousting  the  plaintiff  of  his 
costs^.  The  criterion  in  these  cases  is  the  sum  recovered  by  the 
verdict :  and  if  that  be  under  51.,  the  defendant  is  entitled  to  a  sag^ 
gestion  for  costs,  though  the  action  was  brought  for  the  recovery  of  a 
larger  sum^» 

There  are  some  distinctions  deserving  notice^  between  the  former 
acts  of  parliament,  for  the  xeco very  of  small  debts  in  LondoHj  and  the 

39  &  4iO  Qeo.  III.  c.  civ.  By  the  former  acts,  the  court  of  requests 
had  no  jurisdiction  in  a  suit,  unless  both  the  plaintiff  and  defendant 
were  resident  within  the  city"* ;  but  this  is  not  necessary  under  the  80  & 

40  Geo.  III.  c.  civ.  which  extends  the  jurisdiction  of  the  court  to  debts 
not  exceeding  5l.  due  to  any  person  or  persons,  whether  residing  wUbin 
the  city  or  eUewhere.  It  is  necessary  however,  under  the  latter  act, 
thiit  the  defendant  should  be  a  person  residing  or  inhabiting  within  the 
city  or  its  liberties,  or  keeping  a  house,  &c.  or  seeking  a  livelihood 
there !  and  if  a  party's  residence  be  out  of  the  jurisdiction  of  the  court 
of  requests  for  London,  his  occasionally  underwriting  a  policy  at 
IJoyd^B  coffee-house,  where  be  has  a  seat,  is  not  a  seeking  his  liveli- 
bo6d  within  the  city,  so  as  to  subject  him  to  the  jurisdiction  of  the 
court :  it  roust  be  followed  as  a  trade  or  busmess*.  So,  where  a  de- 
fendant resided  in  Middlenex,  and  kept  a  warehouse  in  the  city  of 
London,  jointiy  with  another  person,  but  told  the  plaintiff  that  be  did 
not  keep  the  warehouse,  and  the  plaintiff,  upon  enquiry  in  the  neigh- 
bourhood where  it  was,  could  obtain  no  intelligence  respecting  bim ; 
the  court  of  Common  Pleas  would  not,  under  the  above  act  of  par- 

•  8  fiot.  Jc  PaU  588.  but  tee  3  Ef p.  Rep.  action  ? 

380.  where  an  action  oT  dM<  was  brooirlit  in  ^5  fiait,  194. 

a  inperior  court,  for  len  than  Jb«  ponods,  «  2  Tannt  169. 

on  a  judgment  oT  the  court  of  requetU  for  '  2  H.  Blac.  920.  I  Chtt.  Rep.  6SS, «.  (•). 

lonimu    Sed  fiutre,  whether  the  plaintiff  •  5  Bip.  Rep.  19.  and  lee  1  Saitk  B. 

would  hare  been  entitled  to  coits  in  nch  334, 
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liinieBt,  exempt  tbe  defendant  from  payment  of  costs,  on  the  ground 
of  the  verdict  being  under  five  pounds,  and  that  he  ought  to  have 
been  sommoned  to  the  court  of  requests*.    So  a  market  gardener 
irho  rented  a  stand  with  a  shed  over  it  in  Fleet  Market,  at  an  annual 
rest,  which  he  occupied  three  times  a  week  on  market  days,  till  ten 
o'clodL  in  the  morning,  after  which,  and  on  all  other  days,  it  was  oc-  - 
copied  by  others,  was  held  not  to  keep  a  stand,  within  the  meaning  of 
the  London  court  of  requests  act,  so  as  to  be  privileged  to  be  sued 
there  for  a  debt  under  ^ve  pounds*'.    And  in  a  late  case,  a  person 
plytogas  a  porter  in  the  city  of  LandoHj  and  resorting  to  a  house  of  call 
there,  hot  not  lodging  in   the  city,  was  holden  not  to  be  a  person 
fleeking  his  livelihood  in  London,  within  the  meaning  of  the  above 
•et^    It  became  a  question  in  one  case^,  which  was  not  decided 
whether  tbe  clerk  of  a  solicitor,  attending  at  his  master's  ofSce  within 
the  city,  during  the  hours  of  business  throughout  the  day,  but  lodgino* 
in  Middieeex,  should  be  said  to  seek  a  livelihood  in  London,  within 
the  meaning  of  the  act :  But  in  a  subsequent  case*,  the  court  held 
that  a  husband  domiciled  in  3tiddte$ex,  where  his  wife  carried  on 
Imsiness,  thmigh  he  was  employed  as  a  clerk  in  the  office  of  solicitors 
IB  London,  is  not  privileged  to  be  sued  only  in  London,  as  a  person 
seeking  his  livefihood  there ;  for  that  means  seeking  the  whole  of  his 
livelihood  within  the  city. 
« 
It  should  also  be  observed,  that  under  the  former  acts,  the  plaintifT 
ienot  only  prevented  from  Tecovering  his  costs,  upon  a  suggestion  that 
the  debt  Is  miet  forty  shillings,  but  shall  pay  costs  io  the  defendant : 
hot  the  statute  SO  &  40  Geo.  III.  c.  civ.  only  prevents  the  plaintiff 
from  recovering  his  costs,  on  a  verdict  in  his  favour  for  less  ihm  five 
pounds,  and  does  not  give  any  costs  to  the  defendant ;  though  if  a 
verdict  be  given  for  tbe  latter,  he  is  entitled  by  the  act  to  double 
costs,  on  the  judge's  certifyrog  that  the  debt  ought  to  have  been  re- 
entered  in  the  court  of  requests. 


*  1  N«»  p«p.  a  p.  ;158.  Bat  wbere  a  slq>t  and  resided  in  SouthworL    5  TaaoL 

pwwn  rented  a  oonntiug  house  io  the  city  648.  1  Marsh.  269.  S.  C 

^  ^«A«,  jointly  with  another  person,  and-  *  8  East,  336. 

Kceifcd  orders  there  for  his  bostsess,  tbe  •  9  Tannt  196. 

•ooii  of  CdartnoD  PleM  Ulld,  that  h«  Was  '  JS  Bast,  161. 

»Hhin  the  jnrftdictto  of  th«  oonrt  of  re-  •  le  East,'  U7.  and  set  15  East,  647.  port, 

qiicMi  for  tbe  city  of  Imdim,  thoogb  h«  970« 
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The  court  of  requests  in  London  haviog  beeo  fouud  extremely 
beneficiftly  courts  of  a  simiUr  nature  were,  towards  the  end  of  theieign 
of  tieo.  II.  established,  by  act  of  parliament,  in  Tarious  dittrieCs,  in  and 
about  the  metropolis ;  as  in  the  town  and  borough  of  Southwark^  &e. 
by  the  22  Geo.  IL  c.  47.  (explained  and  amended  by  the  32  Geo.  II. 
c.  0.) ;  in  the  city  and  liberty  of  lVe$tmin$tery  and  part  of  the  duchy 
of  Lancastevj  by  the  28  Geo.  II.  c.  27.  (explained  and  amended  by 
the  24  Geo.  II.  c.  42.) ;  and  in  the  Tower  hamlets^  by  the  28  Geo. 
II.  c.  80.  The  county  court  of  3iiddle$ex  was  also  put  on  a  dif*- 
ferent  footing,  by  the  23  Geo.  II.  c.  S3.' for  the  more  easy  and  speedy 
recovery  of  small  debts.  And  in  the  late  reign,  the  jurisdietion  of 
these  courts  has  in  several  instances  been  extended  to  sums  not  ex- 
ceeding ^ve  pounds ;  as  in  Londanj  by  the  39  &  40  Geo.  III.  c.  civ. 
before-mentioned;  in  Southw(»rk,  and  the  East  half  hundred  of 
Brixton,  by  the  40  Geo.  III.  c  Ixxxvii. ;  in  Birmmghamf  by  the 
47  Geo.  III.  sess.  1.  c.  xiv. ;  and  in  Manchester^  by  the  48  Geo.  IIL 
G.  xliiL  ;  And  in  the  city  of  Baik  and  its  environs,  thejurisdictioD  of 
the  court  of  requests  has  been  extended  to  sums  not  exceeding  ten 
pounds/  by  the  statute  45  Geo.  III.  c.  Ixvii.*  In  the  construction  of 
the  statutes  22  Geo.  II.  c.  47.  and  40  Geo.  III.  c.  Ixxxvii.  it  has  been 
bolden,  that  if  a  defendant  lodge  within  the  jurisdiction  of  the  court 
of  conscience  act  for  Southwarkf  he  is  entitled  to  the  benefit  of  the 
statutes ;  although  he  carry  on  his  business,  and  the  goods  were  de- 
livered out  of  the  jurisdiction,  and  the  plaintUF  had  no  knowledge  of 
his  lodging  within  it,  till  alter  the  process  was  sued  out^  And  no 
person  to  whom  a  debt  is  owing,  not  exoeeding^oe  pounds,  and  re« 
coverable  by  the  sUtutes  25  Geo.  II.  c.  84.  &  47  Geo.  111.  sess.  1. 
€.  xiv.  from  any  person  resident  within  the  jurisdiction  of  the  Bit* 
mingham  court  of  requests,  can  recover  oosts^  if  be  sue  elsewhere 
than  in  that  court ;  wheresoever  the  plaintiff  may  reside,  or  the  eaiMe 
of  action  accrue"".  Soa  defendanti  residing  within  the  jurisdiction  of 
the  court  of  requests  for  the  city  of  BcUh,  is  entitled  to  be  sued  in  that 
court  for  a  debt  under  ten  pounds,  though  the  cause  of  action  accmed^ 
and  the  plaintiff  resided  out  of  the  jurisdiction ;  and  if  such  an  action 
be  brought  elsewhere,  the  court  on  motion  will  deprive  the  fdnintiff  of 
costs'^. 


•  For  an  alphabeUeal  lUt  of  the  Maet  ^  15  Bstt,  64V. 

of  the  placet  haviiig  coorU  of  coMcience,  •  4  TaMt  150. 1  CUt.  |te|k  656.  «■«§«» 

with  Uiestatatet  by  which  Uiegrarecicstsd,  «  S  Beia.  fc  AkL  SIO.  1  CUt  Rep.  W^ 

■ee  Man.  Ex.  Append*  135yaic  S,  U 
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In  the  aboTe  mcts  of  ptrliament  there  are  exoeptions,  relating  to 
piTticnlwr  caM9e9j  and  perfom,  of  wbiob^  and  oyer  whom  the  courts 
htTeoo  jurisdiction.  Thus,  in  the  3  Jac.  I.  c.  15,  there  is  an  ex« 
oeption  or  proTiso^  that  *'  it  shall  not  extend  to  any  debt  for  rent, 
**  upon  any  lease  of  lands  or  tenements,  or  any  other  real  contracts^ 
^'  nor  to  any  other  debt  that  shall  arise  by  reason  of  any  cause  con* 
^  oemiog  a  testament  or  matrimony,  or  any  thing  concerning  or  pro* 
^  perty  belonging  to  the  eoelesiastioal  court,  although  the  same  be 
*^  under  forty  shillings.'*  And  there  is  a  similar  exception  in  the 
court  tf  eonscience  acts  for  Wesfmifuier^i  the  Tower  Aomlef^,  and 
SatUkwark^ :  and  in  a  later  act  for  Soutkw<Mr¥,  there  is  a  clause, 
thtt  it  shall  not  extend  to  any  debt  for  any  sum,  being  the  balance  of 
IB  secount  on  demand,  originally  exceeding  Jhe  pounds^  The  ex- 
ception in  the  London  act  has  been*  extended  to  an  action  for  use 
ud  occupations ;  and  the  court  of  conscience  act  there  does  not  ex- 
tead  to  oasos  where  the  plaintiff  recovers  less  than  the  limited  sum, 
IB  a  special  action  on  the  case,  for  the  breach  of  an  agreement'' ;  or 
ifl  SB  action  on  the  case  for  negligence,  in  driying  the  plaintiirs 
carriage,  contrary  to  an  implied  astumptifi  :  Nor  does  the  jurisdic- 
tion of  the  courts  of  conscience  extend  to  contracts  made  on  the  high 
Mi^  Also,  it  is  a  constant  and  invariable  rule,  that  none  of  the 
eoort  of  conscience  acts  extend  to  cases,  where  the  sum  rocoveped  is 
redoeed  under  the  limited  amount,  by  means  of  a  set  off  ^  or  tender". 
Asdifadebt,  originally  above  jSoe  pounds,  be  reduced  under  Ihal 
una  by  partial  payments,  it  is  within  the  exoeptbn  of  the  Sovihwork 
Bst".  But  in  general,  where  the  redumioQ  is  made  by  paymonts  in 
part%  or  the  defence  of  infancy^  the  plaintiff  is  not  entitled  to  costs, 
whets  the  damages  are  under  the  limited  amoant.    And  where  a  do* 


•  i  6.  ud  te  tbe  9Utttte  39  &  40  Qeo.  i"  t  Boi.  &  Pul.  S23. 

111.  c.  104.  $  11.  1  Smith  It  S96.  l  2  Str.  1191.  1  WiU.  19.  S.  C.  2  Wilt. 

^nCeo.  IL  c.  47.  §  16.  6S.   Barney  470.  S.  C.  3  Wilf.  48.   Say. 

«  Dotg.  845.  Costs,  65.  S.  C  I  Bos.  fc  P«1. 223.  2  Price, 

^ttOeoilI.  e.47.l(t6.  19. 

•46GM.  til.  c.  JLXXXVII.  m  Doug.  448.  9. 

'  f  1^  ■  1  Tauut.  60. 

f  Dm^.  244.  and  see  IS  Batt,  161.  bat  •  Banim,  353.  4  Bur.  213S.  S  Bast,  2S. 

it  b  ocbfnrise  in  ilfiAflbcr.  8  Bos.  Ic  PuU  347.  8  Price,  19.  but  aee  1  Bu.  ^  M.  ^3. 

99,  $imb,  amlra, 

^5DarataeBa^529.  f  14  East,  301. 
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mand  for  plumber's  work  and  materials,  to  the  amoutft  of  eight 
pounds,  was  reduced  below  Jive  pouuds,  by  the  plaiotiflTs  taUng  tod 
allowiogfor  the  old  lead,  the  court  of  Kiog's  Bench  held,  that  the 
plaintiff  was  not  entitled  to  his  costs  under  the  SoMhwark  act*;  tad 
that  this  was  not  a  demand  reduced  below  five  pounds  by  balaDcing  ' 
an  account,  within  the  exception  of  the  twelfth  section^  80  where 
the  plaintiff  in  assumpsit^  recovered  less  than  Jive  poundsy  upon  the 
balance  of  an  account,  which  contained  items  both  on  the  debet  tad 
credit  sidcj  the  defendant  was  allowed  to  enter  a  suggestion  on  the 
roll,  to  deprive  him  of  his  costs,  on  the  London  act* :  And  it  is  do 
oIjectioB  to  entering  a  suggestion  on  that  act,  that  the  phdntiff  be* 
tieved  he  had  a  cause  of  action  for  more  than  Jhe  pounds'*.  It  is 
not  a  suflSdent  ground  for  refusing  a  suggestion,  under  the  9S  Geo. 
II.  c.  47.  that  a  court  of  conscience  has  no  authority  to  try  a  qoestioa 
of  bankruptcy* :  And  where  a  cause  is  referred  to  arbitration,  sod 
the  costs  are  directed  to  abide  the  event  of  the  suit,  the  plaintiff,  we 
have  seen^,  is  not  entitled  to  them,  if  it  appear  by  the  award  thsl  his 
original  demand  was  under  forty  shilUogs,  and  he  might  havs  re- 
covered it  in  a  court  of  conscienoe. 

The  court  in  one  instance  permitted  a  suggestion  to  be  ottered  ov 
the  roll,  in  an  action  brought  by  an  adminieiratov* :  But  in  an  sctioD 
brought  against  an  executor^  they  refused  it»» ;  sayings  it  eoold  not 
be  meant  to  give  the  court  of  oonscienee  a  jurisdiction  over  execu- 
tors ;  and  that  if  there  was  no  express  exception,  there  was  one  im- 
plied from  the  nature  and  reason  of  the  thing.  An  aHomey,  wbea 
jdaintiff,  is  not  obliged  to  sue  for  a  debt  under  five  pounds,  ifl  the 
court  of  requests  for  London^ ;  and  when  defendant,  is  not  solgeot 
to  the  jurisdiction  of  the  county  court  of  Middleeea^ :  but  in  £oih 
dcm,  Weetmineter,  and  the  Tower  hanUete,  he  is  expressly  sub- 
jected thereto^    And  where  a  person  is  sued  in  a  superior  court,  for 


*  46  Geo.  III.  c  tXXXVH.  Dant  &  East,  535.  id.  599. 

^  14  East,  344.  I  7  East,  47.  3  SmiUi  R.  52. 6.  C. 

«  1  Maule  dc  Sel.  393.  k  2  Will.  43.  Doug.  380.  3  Bac  1589* 

'  6Taant.  458.  SManh.  145.  &  C  «mi6.  eadn;  and  tee  8  Boa.  <b  Pol.  29. 

•  1  Boa.  Ic  Pttl.  lU  I  ji^^ 74.  And  lee  the  caweof  RoHnm 
'  AnU,  863.  p.  yickgrt  «r  wutker,  T.  56  Geo.  III.  K.  B. 
c  Dong.  246.  and  aee  1  Boi.  k,  PoL  18.  ]  Chit.  Rep.  636.  is  moUti  whtreio  tht 
»D(HiS.  863.  But  14 Geo.  ILc  10.  9     eourt  ftayed the proceedioss,  iasa  actioA 
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t  dd»t  ander  forty  sbiUings,  be  ma j  moye  the  ooort  to  |tay  tbe  pro* 
oeediDgs*. 

The  mode  of  taking  advantage  of  these  statutes  is  by  plea,  9Ug^ 
gedion^  or  wuition.    When  there  is  a  prohibitory  clause  in  the  act 
ef  parliament,  declaring  that  ^'  no  action  for  any  debt  under  forty  shU- 
^  lings,  and  recoverable  in  the  court  of  requests,  shall  be  brought 
"  against  any  person  within  the  jurisdiction  thereof,  in  any  other  court 
"  whatsoever,*'  the  proper  mode  of  taking  advantage  of  the  aet  is 
by  pleading  it,  or  giving  it  in  evidence  under  the  general  issue^ : 
And  if  that  mode  be  not  adopted,  the  court,  will  not,  after  verdict, 
eoter  a  9Ugge$tion  on  the  record,  that  the  defendant  lived  within  the 
joriedictbn,  or  stay  the  proceedings'".    The  Tower  kamleU  act  has 
the  same  prohibitory  clause;  and  though  it  give  no  form  of  plea, 
yet  it  may  be  pleaded,  or  the  facts  which  bring  a  case  within  it  may 
be  given  in  evidence  under  the  general  issue,  to  nonsuit  the  plaintiflT', 
or  obtain  a  verdict  against  him*.    In  the  London  act,  as  well  as  in 
the  acts  for  Southwark  and  Middlesex j  there  is  no  such  prohibitory 
dause ;  and  therefore  the  proper  mo<le  of  proceeding  upon  these  acts 
is,  Cor  the  defendant  to  apply  to  the  court  by  affidavit',  for  leave  to 
enter  a  euggestion*  on  the  roll,  of  tbe  facts  necessary  to  entitle  him 
to  the  benefit  of  tbe  act'' :  which  suggestion  may  be  traversed,  or 
demarred  to' :  And  where  the  plaintiff  demurred  to  the  suggestion, 
which  was  adjudged  against  him,  the  costs  of  the  application  wero 
tUowed,  as  well  as  of  the  trial  and  former  proceedings^,  though  not 
strictly  speaking  costs  of  the  defence. 

The  application  for  leave  to  enter  a  suggestion  should  be  made 
be£Ne  final  judgment  signed' :  and  the  affidavit  in  support  of  it  must 


brOQglit  tgftimt  attoraiei,  for  a  debt  under      for  tbe  rale  of  court  for  entering  the  lugget- 
^  pooadf,  OQ  paymtnt  of  the  debt,  without      tion,  sec  id  §  S,  3. 


ff  JtL  Cbsp.  XXXVII.  §  28, 9. 

•ifafr,  5S7,  S.  k  i  str.  47. 50.  3 Str.  1180. 1191.  Banies» 

*  t  H.  Blac  358.  353.  470,  71.  Say.  Kep.  873.  Say.  Corta»  64. 

*  3  Ournf.  k,  Baat,  453.  1  Kast,  354.  fa  J,  S.  C.  8  Will.  68.  liamet,  470.  S.  C  Douf . 
&  Ccited.  Turton  ?.  Ckmbers,  M.  43  Geo.  844. 

in.K.B.  ifiaraet,471.  8B.Blao.354. 

^8H.Blac.358.  ^SStr.  1180. 

•1  East, 358.  ^  8  H.  Blac.  354.  SSaitySdS. 
f  Append.  Chap.  XXXVIIL  (  1.  4.  and 


Digitized  by 


Google 


974  OF  C09TS. 

state  that  the  parties  were  within  the  jurisdictiOD,  when  the  eame  of 
action  arose* ;  and  in  Middle$ex^  it  should  be  sworn,  that  the  de- 
fendant was  liable  to  be  summoned  to  the  court  of  requests^ ;  but  this 
does  not  seem  to  be  necessary  in  London^.  After  judgment  by  de- 
fault, and  damages  assessed  under  fire  pounds  upon  a  writ  of 
inquiry,  a  suggestion  cannot  it  seems  be  properly  entered  on  the 
roli^ ;  but  the  defendant  may  come  into  court,  under  the  London  act, 
and  pore  to  stay  proceedings,  on  payment  of  the  damages  assessed, 
without  costs* :  and  the  distinction  is  said  to  be  this ;  that  where  the 
intent  is  to  call  upon  the  other  party  to  pay  costs,  it  is  necessary  to 
enter  a  suggestion ;  bnt  where  the  intent  is  to  exonerate  the  party 
applying,  and  the  other  party  is  not  entitled  to  costs,  a  motion  is 
sufficient  to  take  them  from  him'.  It  is  howeyer  too  late  for  the  de- 
fendant, in  the  term  after  judgment  signed  and  execution  leTied,  to 
apply  to  enter  a  suggestion  on  the  roll,  to  depriye  the  plaintiff  of  his 
costs,  if  he  could  have  applied  in  the  same  term^.  And  the  defendant 
is  not  at  liberty  to  enter  a  suggestion  on  the  roll,  under  the  Middle^ 
$ex  court  of  conscience  act,  where  a  verdict  is  found  for  one  shilling 
damages,  on  an  issue  iAken  on  a  plea  in  abatement  of  misnomer^. 

By  the  21  Jac.  I.  c.  16.  it  is  enacted,  that  *^  in  all  actions  upou  the 
**  case  for  slanderous  words,  to  be  sued  or  prosecuted  in  any  of  the 
**  courts  of  record  at  We$tmin$ter,  or  in  any  court  whatsoeyer  that  hath 
**  power  to  hold  plea  of  the  same,  if  the  jury  upon  .the  trial  of  the 
'^  issue  in  such  action,  or  the  jury  that  shall  inquire  of  the  damages, 
'*  do  find  or  assess  the  damages  under  forty  shillings,  then  the  plain- 
**  tiff  or  plaintifis  in  such  action  shall  have  and  recover  only  so  niach 
<<  costs  as  the  damages  so  given  or  assessed  amount  untO|  withovt 
^  any  further  increase  of  the  same ;  any  law  statute  or  usage  to  the 
^^  contrary  notwithstanding.''  The  operation  of  this  statute  is  oon* 
fined  to  actions  for  slanderous  wards  spoken  of  the/ieraaii ;  and  does 
not  extend  to  an  aotion  for  a  libeV,  or  for  da«der  of  UUt^p  kc 


•  9  fl.  Btac  220.  a  Taunt  169.  '  1  TtVDi.  397.  per  Bea,  seijenit. 
,     ^H  H.  -aiac.  356.  f  2  Maole  Bt  SeL  348. 

«  2  Taunt.  169.  ^  Wdekgn  o.  Le  P^SOkft,  H.  49  Ow.  IIL 

^  1  Str.  %6.  3  Maule  &  Se).  1^.  4  Maule  K.  B.  1  Chit.  Rep.  696.  m  noftr. 

k,  Sel.  171.  1  Chit.  Rep.  636.  m  nalu.  i  HtMr.  ^anur, T. f4  Geo.  HI.  K.  B. 

•  8  East,  299.  md  aee  8  fl.  Blae.  851.  8  ^  Cfo.  Car.  141. 163.  1  Str.  845. 
Bm.  k,  Pal,  588.  1  Chit.  Rep.  636.  m  Molcf . 
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whereiii  the  speeial  dftmage  is  the  gist  of  the.action :  neither,  for  the 
same  reason,  does  it  extend  to  an  action  for  special  damage,  in  con- 
lequeoce  of  words  not  in  themselves  actionable* ;  though,  where  the 
words  are  actionable  in  themseWes,  a  special  damage  will  not  take 
the  case  out  of  the  statute^  This  statute  extends  to  actions  brought 
is  ioferior  courts,  haying  power  to  bold  plea  to  the  amount  o{  forty 
shillings :  And  though  it  was  holden,  that  courts  baron  and  other 
iaferior  courts,  wherein  the  jury  are  precluded  from  legally  assess- 
ing damages  to  that  amount,  were  not  within  the  meaning  or  intent 
of  the  statute,  but  that  such  courts  bad  still  a  power  of  allowing  full 
costs  in  actions  for  slander  prosecuted  therein,  however  small  the 
fUMtmn  of  damages  found  or  assessed  might  be^ ;  yet  now,  by  the 
statnte  58  Geo.  III.  c.  SO.  %  3.  <'  in  all  actions  or  suits  for  slanderous 
^  words,  to  be  sued  or  prosecuted  in  any  court  whatsoever,  which 
*^  hath  not  jurisdiction  to  hold  plea  to  the  amount  of  forty  shillings 
**  in  such  actions  or  suits,  if  the  jury,  upon  the  trial  of  the  issue  in 
"  soch  action  or  suit,  or  the  jury  that  shall  inquire  of  the  damages, 
"  do  find  or  assess  the  damages  under  thirty  shillings,  then  the 
^  plaintiff  or  plaintifls  in  such  action  or  suit  shall  have  and  recover 
"  only  so  much  costs,  as  the  damages  so  given  or  assessed  shall 
^  amount  to,  without  any  further  increase  of  the  same."  The 
statute  SI  Jac.  1.  c.  16.  also  applies  to  a  writ  of  inquiry ^  as  well  as 
a  (rial,  .where  the  damages  are  under ybr^  shillings^ ;  and  a  jutti/t" 
cation  found  for  the  plaintiff  will  not,  in  that  event,  entitle  him  to 
fall  costs*. 

Bat  the  principal  statute,  made  for  restraining  the  plaintiff's  right 
toeosts,  is  the  22  &  23  Car.  II.  c.  0.  (extended  to  Wale$,  and  the 
coanties  palatine,  by  the  11  &  12  W.  111.  c.  0.)  by  which  it  is 
enacted,  that ''  in  all  actions  of  tre$pa$$,  assault  and  battery,  and 
''  otker  personal  actions,  wherein  the  judge,  at  the  trial  of  the  cause, 
^  shall  not  find  and  certify  under  his  hand,  upon  the  back  of  the 
**  record,  that  an  assault  and  battery  was  sufficiently  proved  by  tha^ 


*  8Ld.  Raym.  831.  1  SM.  206.  7  Mod.  83.  S.  C.  Cbs.  Pr.  C  P.  1S7.  ran/ro. 

1S9.  8.  C.  WiUm,  43B.  Barnes,  132.  S.  C.  «  1  Ld.  Rmym.  181.  and  leo  HaL  Ootts, 

/^  133.  8  H.  Bbc.  331.  38 

*SLd.  RaynoL  1588.   8  Str.  936.  S.  C  '  8  Sir.  934. 

Willei,438.  Baraet,  138.  S.  C  Id.  148.  3  •  Barnes.    188.   Gas.  Pr.  C.  P.  St,    • 

Bsr.  1688.  8  Blac  Rep.  1068.  Say.  Costs,  Wils.  858.  4  Bast,  567. 
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^  plaintiff  against  the  defendaat,  or  that  the  freehold  or  titfe  af  the 
^  hnd  mentioned  in  the  plaintiff^s  deolaration  waa  ehiefly  in  queatioB^ 
^  the  plaintiff,  in  ease  the  jury  shall  find  the  damages  to  beua 
**  the  value  of  yorfy  shilKnga,  shall  not  recover  or  obtain  more 
^  of  suit,  than  the  damages  so  found  shall  amount  uato.'*"  It  seena 
to  have  been  the  intention  of  this  statute,  that  the  plaiatiff  should  have 
no  more  costs  than  damages,  in  any  personal  aciion  whatsoefcer,  if  the 
damages  were  under  forty  shiliings,  except  in  cases  of  batteiy,  or 
freehold  ;  and  not  even  in  these,  %vithout  a  certificate :  and  thie  cob* 
atruction  was  adopted  in  some  of  the  first  cases  thai  arose  upon  the 
statote\  But  a  different  construction  soon  prevailed :  and>  it  is  now 
settled,  that  the  statute  is  confined  to  actions  of  aasaull  and  bettery ; 
and  actions  for  local  trespasses,  wherein  it  is  possible  for  the  judge  to 
certify,  that  the  freehold  or  title  of  the  land  was  chiefly  in  question^. 
Therefore  it  does  not  extend  to  actions  of  cu$umpsitf  debt,  covenant, 
trover%  false  imprisonment,  or  the  Ipke ;  or  to  actions  for  a  mere  as- 
sault^ ;  or  for  criminal  conversation*,  or  battery  of  the  ]>laiiitiff*s 
servant',  per  quod  consortium,  vel  serviHum  amisH, 

In  actions  for  local  trespasses,  the  statute  applies,  wherever  en  in- 
jury is  done  to  the  freehold^,  or  to  any  thing  growing^  upon,  or 
affixed}  to  the  freehold  :  and  in  a  modern  case*",  it  was  carried  still 
further.  That  was  an  action  of  trespass  quare  claum»m  fregii :  the 
first  count  stated,  that  the  defendants  broke  and  entered  the  dose  of 
the  plaintiflb,  and  the  grass  of  the  plaintiffs  there  then  growing,  with 
their  feet  in  walking,  trod  down,  spoiled  and  consumed ;  and  dug  up 
and  got  divers  large  quantities  of  turf,  peat,  sods,  heath,  stones,  soil 
and  earth  of  the  plaintiffs,  in  and  upon  the  place  in  which,  8fc.  €md 


•  8  Keb.  B49.  3  Keb.  121.  347.  Str.  *726.  8  Ld.  Raym.  1444.  S.  C.  6  Donir. 
»T.  Rmym.  847.  T.  Jon.  232.  2  Show.  fc  Ea«t,  281. 

256.  S.  C.  3  Mod.  39..  1  Salk.  208.  1  Str.  i>  J^/ ▼.  iitroM,  M.  iVi.  iVi.  3S(X  BaniCH 

^77.  eUb.  Eq.  Bep.   195.  Baroes^  134.  3  144.7  East,  325. 

Wilt.  322.  S.  C.  1  H.  Blac.  294.  2  East,  i  Birch  ▼.  Drfey,  Bal.   Ni.  Pri.  330.  1 

162.  per  Lamrenu,  Just.  7  East,  388.  Sir.  633.  Cat.  Pr.  C.  P.  86.  Barnes,  12K  6 

«  3  Keb.  31.  1  Salic  208.  Darnf.  &  East,  281.  7  East,  325. 

4  3  Durnf.  Se  East,  391.  but  see  6  Dwmt  b  Doug.  779.  aod  lee  1  Sir.  6S9.  645. 

It  East,  562.  Oilb.  £q.  Rep.  197^  8.  S.  C.  3  Bur.  1809. 

•  2  Blac.  Rep.  854.  3  Wils.  319.  S.  C.  Say.  Costs,  50.  S.  C.  aeeord.  but  see  8  Vciil. 
'3  Keb.  184.  1  Salk.  208.  I  Str.  192.  815.  Skin.  66.  Con.  Rep.  19. 1  SaUt.  208.  1 
ff  2  Vent  48.  Com.  Rep.  19.  1  Salk.  208.  Str.  198.  itmb.  ctninu 

1  SUr,  577.  633.  645.  Gilb.  Eq.  Rep.  195.  8 
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took  and  canhri^d  away  the  tame^  aii4  con  vei^ted  Aid  disposed  of  the 
same  to  their  own  use:  Tbero  W8s  sUnother  county  opon  a  siuiilar 
tre^MlsB  in  another  elose*  The  defendants  pleaded  the  general  issue 
to  the  whole  declaration^  and  two  special  pleas  to  the  tecond  count ; 
aod  on  the  trial,  a  verdict  was  found  for  the  plaintifis  on  the  general 
issnei  with  one  shilling  damages,  and  for  the  defendants  on  the  special 
pless;  and  the  judge  had  not  certified.  Per  Lord  Manifield: 
^  The  question  on  this  record  is,  Whether  the  plaidtifls  are  entitled  to 
<'  tiiy  more  costs  than  damages,  under  the  statute  22  &  23  Car.  II. 
^  e.  9.  ?  There  is  a  puzzle  and  perplexity  in  the  cases  on  this  part 
^  of  the  statute,  and  a  jumble  in  the  reports :  and  as  the  question  is 
'<  a  general  one,  we  thought  it  proper  to  consult  all  the  judges ;  and 
^  they  are  all  of  opinion,  that  this  case  is  within  the  statute,  and 
'*  that  the  plaintiffs  ought  to  have  no  more  costs  than  damages. 
^  You  will  observe,  that  what  has  been  called  an  agportavit  in  this 
^  dedaration,  is  a  mode  or  qualification  of  the  injury  done  to  the 
^  hnd  :  The  trespass  is  hiid  to  have  been  committed  on  the  land,  by 
"  digfiping,  &c.  and  the  agportavit  as  part  of  the  same  act ;  and  on 
**  the  trial  of  the  issue,  the  freehold  certainly  might  have  come  in 
**  question.  This  is  clearly  distinguishable  from  an  caportawt  of 
^  personal  property,  where  the  freehold  cannot  come  in  question,  and 
^  which  therefore  is  not  within  the  act :  Thus,  after  trees  are  cut 
<<  down,  and  thereby  severed  from  the  freehold,  if  a  trespasser  come 
^  ud  carry  them  away,  that  case  is  not  within  the  statute,  because 
^  the  freehold  cannot  come  in  question  ;  here  it  might.'* 

Id  an  action  for  mesne  profits,  if  the  plaintiff  recover  less  than  forty 
flUlGogs  damages,  and  the  judge  do  not  certify  that  the  title  came  in 
qaeition,  the  plaintiff  is  entitled  to  no  more  costs  than  damages^ 
Aid  where,  to  a  dedaration  in  trettpasM  for  throwing  down,  hwhiing 
and  dewtroying  the  plaintiff's  hedge  or  fence,  si&xed  to  the  freehold, 
the  defendant  pleaded  the  general  issu^-and  a  justification  of  throwing 
down  the  hedge,  under  a  right  of  common,  which  was  found  for  him, 
aod  there  was  a  verdict  for  the  plaintiff,  with  twenty  shillings  da- 
mages, on  the  gen^i^al  issue ;  the  court  held,  that  the  facts  stated  in 
the  special'ptea cotild  not  betaken  into  consideration,  to  shew  that 
the  title  to  the  freehold  could  not  come  in  question ;  and  as  it  might 


1 1  E^  Rip.  a5a.  6  Dornf.  ab  EaU,  599. 
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have  been  in  issue  on  the  declaration^  and  the  judge  did  not  oertify, 
the  plaintiff  was  entitled  to  no  more  costs  than  damages*.  But  in 
ireapasa  for  breaking  and  entering  a  free  warren^  the  plaintiff  shall 
have  full  costs,  though  the  damages  be  under  forty  shillings^ 

Where  an  injury  is  done  to  a  pergonal  chattel,  it  is  not  within 
the  statute^ ;  nor  where  an  injury  to  a  personal  chattel  is  laid  in  the 
same  declaration  with  an  assault  and  battery,  or  local  trespass^ :  and 
consequently,  in  these  cases,  though  the  damages  be  under  forty 
shillings,  the  plaintiff  is  entitled  to  full  costs,  without  a  certificate. 
But  then  it  must  be  a  substantive  and  independent  injury  :  for  where 
it  is  laid  or  proved  merely  in  aggravation  of  damages,  as  a  mode  or 
qualification  of  the  assault  and  battery,  or  local  trespa88%  or  there  is 
a  verdict  for  the  defendant  upon  that  part  of  the  declaration  which 
charges  him  with  an  injury  to  a  personal  chattel,  it  is  within  the 
statute.  So  where  a  laceravit,  or  tearing  the  plaintifTs  clothes,  is 
laid  in  the  declaration,  or  found  by  the  jury,  to  be  merely  consequen- 
tial toB,  or  committed  at  the  same  time^  as  an  assault  and  battery,  the 
plaintiff,  recovering  less  than  forty  shillings  damages,  is  not  entitled 
to  full  costs,  without  a  c^tificate.  And  in  a  late  case,  it  was  bolden 
by  the  court  of  Common  Pleas,  that  if  the  plaintiff  declare  in  one 
count  for  assaulting  him,  and  beating  his  horse  on  which  he  was 
riding,  whereby  it  was  injured,  and  the  jury  give  a  verdict  with 
general  damages  under  forty  shillings,  the  plaintiff  shall  have  no  more 
costs  than  damages'. 

The  certificate  required  by  this  statute  need  not,  it  seems,  be 
granted  at  the  trial  of  the  cause*".  And  where  the  defendant  lets 
judgment  go  by  default',  or  justifies  the  assault  and  battery",  or 
pleads  in  such  a  manner  as  to  bring  the  freehold  or  title  of  the  land 
in  question,  on  the  face  of  the  record,  a  certificate  is  holden  to  be  un- 


*  7  East,  395.  ted  vide  pott,  980.  £sp.  Rep.  255. 

^  8  Blac.  Rep.  1151.  •  1  Str.  694.  Anie^  917. 

«3  Keb.  389.  469.  T.  Jon.  832.  1  Salk.  *  '  2  Vent.  180.  195.  Cas.  Pr.  C  P.  118. 

208.  1  Str.  534.  Oilb.  Eq.  Rep.  197.  S.  C  '  Say.  Rep.  91.  1  Ouruf.  h,  Eaat,  655. 

I  Stark.  Ni.  Pri.  55.  >"  1  H.  Blac.  291.  5  Durnf.  k,  Eaat,  488. 

*  3  Mod.  39.  1  Salk.  208.  1  Str.  192. 551.  ^  *  1  Tauut  357. 

Gilb.  Eq.  Rep.  127.  S.  C.  Banies,  119,  20.  Ml  Mod.  198.  PoU,  982. 

134.  3  Wilt.  322.  S.  a  2  Str.  1120.  Say.  »  Bui.  Ni,  Pri,  329. 

Cotts,  39.  1  Stark.  Ni.  Pri.  55.  but  see  1  ■"  G  Daruf.  <c  East,  562. 
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necessary.  So  where,  to  a  declaration  stating  (bat  the  defendant 
made  an  assault  on  the  plaintiflT,  and  beat,  bruised,  wounded  and  ill 
treated  him,  the  defendant  pleaded  the  general  issue,  and  a  justifica- 
tioa  as  to  the  assaulting  and  ill  treating  only,  by  a  plea  of  moUiier 
nuMms  impoBuitf  the  court  of  Conatnon  Pleas  held,  that  the  latter 
plea  admitted  a  battery,  and  that  the  plainiiflT  was  entitled  to  full  costs, 
although  he  had  obtained  a  Yerdict  for  one  shilling  damages  only,  and 
the  judge  had  not  certified  at  the  trial*.  But  the  plaintiff  in  trespass 
quare  clau$umfregii,  recoTering  less  than  forty  shillings  damages, 
is  not  entitled  to  costs  of  increase,  merely  because  a  view  was  granted 
before  trial,  though  upon  the  application  of  the  defendant:  And 
where,  in  an  action  for  an  assault  and  battery,  the  defendant  justifies 
the  assault  only%  or  an  assault  only  is  certified  by  the  judge'',  the 
plaintiff,  recovering  less  than  forty  shillings,  is  not  entitled  to  more 
costs  than  damages  ;  though,  in  the  latter  case,  to  entitle  him  to  full 
costs,  the  judge  may  certify,  on  the  8  &  0  W.  III.  c.  11.  that  the 
assault  was  wilful  and  maliciou8^ 

The  award  of  an  arbitrator  is  not  tantamount  to  a  judge's  certifi- 
cate, under  the  22  &  23  Car.  II.  c.  O'.  Therefore,  where  a  yerdiot 
was  taken  for  101.  in  tretpan,  subject  to  an  award  of  damages,  and 
the  costs  were  directed  to  abide  the  event,  if  the  arbitrator  find  less 
than  forty  shillings  damages,  the  plaintiff  cannot  have  his  costs, 
though  it  be  also  found  that  the  trespass  was  wilful,  and  that  the  de- 
fendant should  pay  the  plaintiff  his  costs  :  for  costs  being  directed  to 
abide  the  event,  means  the  legal  event ;  and  the  authority  of  a  judge 
to  certify  for  costs  under  the  22  &  23  Car.  II.  c.  0.  where  the  tres- 
pass is  wilful,  is  not  transferred  to  the  arbitrator  under  such  a 
rule  of  reference*. 

Where  the  plaintiff  recovered  less  than  forty  shillings  damages, 
and  the  plea  or  issue,  though  special,  was  colUUeral  to  the  question 
rf  freehold  or  title  to  the  land,  as  where  the  defendant  justified  an 
entry  as  bailiff  under  proo^,  and  issue  was  joined  upon  the  doors 


*  7  TaoDt  689.  1  Moore,  4t0.  S.  C.  4  8  Ltv.  108. 

^  n  But,  184.  1  Ld.  Raym.  76.  8  Salk.         •  S  WUs.  386. 
6€5.S.C.(oiKr«.  '3  Dornf.  fc  East,  168.  JnU,  868.  and 

«  3  Ourat  lE  £Mt|  391.  and  Me  1  Taunt;  lee  1  Marib.  833. 
IC*  f  5  Bait,  489, 
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being  9but%  or  wbere^  upon  a  plea  of  a  distress  &r  rent^  tbere  vas  %ik 
SWU0  on  tbe  defendant's  being  bailiff*^!  a  certificate  was  formerly 
hoUen  io  be  necessary  to  entitle  the  plaintiff  to  full  costs :  for  it  was 
considered,  tbat  a  plaintiff  wbo  recovered  less  tban  forty  sbiUiaga 
damages,  io  trespass  quare  clausum  JregiU  was  not  entitle^  to  full 
coets,  ualiess  tbe  freehold  or  title  appepired  to  have  come  in  questiooi 
cillier  by  the  judge's  certificate,  or  by  tbe  pleadings.     But  it  has 
fioce  b^n  determined,  in  several  cases*,  that  if  the  defendant  io  tres- 
pass qwr^  clafurum  fregity  plead  a  licence,  or  other  jusiificatioa 
whieh  does  not  make  title  to  the  land,  and  it  is  found  agauist  him, 
tbe  plc^ntiffie  entitled  to  full  coats,  though  he  do  not  recover  forty 
•billions  dMoages :  The  principle  on  which  these  determinationa  have 
proceeded  is,  that  where  tbe  case  is  such  that  the  judge  who  tries  the 
csuee  cennot  in  any  view  of  it  grant  a  certificate,  it  is  considered  to  be 
ft  cuse  out  of  tbe  statute"^.  So  on  a  plea  of  not  guilty  to  a  new  assign- 
ment  of  earfr«  tnam,  the  plaintiff  obtaining  a  verdict  for  less  than 
forty  shillings  damages,  is  entitled  to  full  costs,  without  a  judge's 
certificate* ;  unless  the*way  pleaded  be  set  forth  by  metes  and  bounds^ 
And  where  the  plaintiff  is  entitled  to  coats  upon  the  new  aaaignmeot, 
be  is  entitled  to  tbe  costs  of  all  the  previous  pleadings^     But  if  a  de« 
fen^^Qt  plefid  a  justifict^tiop  in  tre$pcL$8,  and  the  plaintiff,  without  tra- 
versing it,  pew  assign  a  trespass  not  copcerning  hia  ^tle,  &c.  on 
which  issue  is  joined,  and  found  for  him,  tbe  plaintiff,  obtaining  a  ver- 
diot  fer  less  than  forty  shillings  is  entitled  to  no  more  costs  than 
demngoe^  under  the  «tetute  22  &  93  (Jar.  II.  c.  9^. 

None  of  the  statutes  made  for  restnuning  the  plaintiff's  right  to 
costs,  except  the  21  Joe.  I.  c.  16^  extended  to  actions  brought  in  an 
inferior  court :  And  though  the  defendant  removed  the  cause,  and  a 
Terdiot  was  given  in  the  court  above  for  the  plaintiff,  with  damages 
nnder/orfy  shillings,  yet  it  was  holden,  tbat  the  plaintiff  should  have 
his  full  cosjts ;  because  be  bad  made  bis  election  to  sue  in  the  inferior 
court,  where  he  wopl^  have  bad  such  costs,  and  the  defendant  could 


*  S  Banmrd.  K.  B.  «77.  Costs,  86. 8.  C.  1  Btst,  dSO.  iNit  sm  BprM> 

*  Say,  Rep.  850.  184.  129.  S.  C.  Id-  U9.  Bui.  iVi.  iVi.  330. 
*8H.  Blac  8.  341.   7  Durnf.  k,  East,  conim. 

659.botsee7East,385.  ffm^.caii(f4,  ^  Co^tnU  w.  AHmum^T.  8?  Gko.  lU.  X. 

*  7  Durnf.  k  East,  660.  j^,  Hi&l.  CmU,  86.  &  C.  1  East,  35U 
•8Uf.  894.   8  U.  Rayvn.  1444.   8  i|tr.  f  1  Durnf.  &  East,636. 

786.  S.  C.  Id.  lies.  Say.  R«p.  8ii.  Oxk^  k  4  Taint  98. 

miU T.  MaumhT.  88  Gao.  III.  K.  B,  HpL  UnU,  974. 
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mC  deprfve  bin  df  ttet  adTantege  ky  remmng  Oie  etgM'.  B«i  ho#, 
by  the  stottiie  M  Geo.  III.  o.  S».  §  I.  «  in  all  actions  or  iuita  Of 
**  trespass  far  assault  and  battery,  to  be  eolunieiloed  ia  any  court 
'<  htTifl|(,  or  which  by  his  nlqesty's  writ  of  jmiHcen  may  hate,  juris* 
<*  dictba  td  hdld  pleas  in  actions  or  skits  to  the  amoant  ^f/ofiy  shil- 
^  yogs,  (other  than  his  mqtety's  eouris  at  Westmituterj  the  court 
^  of  Great  Sessions  for  the  prlacipAlity  of  fFoies,  or  the  ooiinty  pata*' 
**  tine  of  CheBiBTf  the  eoart  of  Coomion  Pleas  for  the  county  ptla- 
**  tioe  of  idonciuierf  or  the  court  of  Pleas  for  the  county  palstine  df 
^<  Durkmrn^)  if  the  Ju^y,  apon  the  trial  of  the  isstte  in  such  actiot!,  or 
*'  the  jury  that  shall  inquire  of  the  damages,  do  Arid  or  assess  the 
**  damaf  tt  uoder/orly  shillings ;  or  if  the  action  be  sikisd  or  jprosd- 
^*  cuted  in  any  court  whatsocYeri  which  hath  not  jurisdiction  to  hold 
**  plea  to  the  amount  o( forty  shillings,  if  the  jury,  upon  the  trial  of 
*^  the  issue  in  such  action,  or  the  jury  that  shall  inquire  of  the 
^  damages,  do  find  or  assess  the  damages  under  thirty  shillings  ; 
^  then  the  plaintiff  or  plaintifls  in  such  action  or  suit  shall  haTe  and 
'*  recover  only  so  much  costs,  as  the  damages  so  given  or  assessed 
**  shall  amount  to,  without  any  further  increase  of  the  same."  It  baa 
however  been  holden,  that  the  statute  22  &  23  Car.  II.  c.  O^".  as  well 
as  the  21  Jac.  I.  c.  IQ".  only  restram  the  court  from  awarding  mora 
costs  than  damages ;  but  the  jary,  not  being  restrained  thereby,  may 
give  what  costs  they  please. 

The  reatratat  put  upon  the  plaintiff  *s  general  right  to  costs,  by  the 
K  &  23  Car.  II.  c.  0.  has  been  since  pUrtly  taken  off,  by  subse- 
fient  statutes.  Thus,  by  the  statute  4  &  5  W.  &  M.  c.  28.  §  19. 
sfler  reeiting  that  great  mischiefs  ensue  by  inferior  tradesmen,  ap- 
pnoticea,  and  other  dissolute  persons,  neglecting  their  trades  and 
employments,  who  follow  hunting,  fishing,  and  other  game,  to  the 
rain  of  themselves  and  damage  of  their  neighbours,  it  is  enacted,  that 
**  if  any  such  person  shall  presume  to  hunt,  hawk,  fish  or  fowl,  (unless 
**  in  company  with  the  master  of  such  apprentice,  duly  qualified  by 
^  law,)  such  person  shall  be  subject  to  the  penalties  of  this  act,  and 
^  shall  or  may  be  sued  or  prosecuted  for  his  wilful  trespass,  in  such 
^  Us  eoasmg  on  aay  person's  land ;  and  if  found  guilty  theraofy  the 


•Cat.  Pf.  a  p.  45.  faj.  and  lee  9  Lev.  ^  Cat.  Pr.  C.  P.  45.  Pr.  Kcf.  C.  P.  118. 

1S4  4  Mad.  S78|  ».  1 14.  Baynu  39i«  Hul.      S.  C. 
Cortf,39.45.  «lSalk.807. 
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*'  plaintiflfshall  not  only  recover  bis  damages  thereby  Basttined,  btft 
''  his  full  costs  of  suit ;  any  former  law  to  the  contrary  not  withstand- 
**  ing."  It  has  been  holden,  that  a  clothier  is  an  inferior  tradesman, 
within  the  meaning  of  this  statute* ;  and  it  is  said,  that  the  words 
''  inferior  iradetmeiC*  extend  to  every  tradesman  who  is  not  quali- 
fied to  l&ill  game*:  but  this  was  doubted  in  a  subsequent  case^, 
wherein  the  judges  were  divided  in  opinion  upon  the  question,  whe- 
ther a  surgeon  and  apothecary  should  be  considered  as  an  inferior 
tradesman.  And  in  treiipa$$  (or  hunting,  laid  upon  the  statute  4  & 
6  W.  &  M.  against  the  defendant  as  a  dis$oluie  person,  &c.  if  the 
plaintiff  prove  the  trespass,  but  not  the  circumstances  under  the  sta- 
tute, he  shall  nevertheless  recover  as  in  a  common  action  of  trespass^. 

So,  by  the  8  &  0  W.  III.  c.  11.  §  4.  for  the  preventing  of  wilfiil 
and  malicious  trespasses,  it  is  enacted,  that  '^  in  all  actions  of  tres- 
'^  pass,  to  be  commenced  or  prosecuted  in  any  of  his  majesty's  courts 
*'  of  record  at  Weitminster,  wherein  at  the  trial  of  the  cause  it  shall 
'*  appear,  and  be  certified  by  the  judge  under  his  hand,  upon  the 
<^  back  of  the  record,  that  the  trespass,  upon  which  any  defendant 
*^  shall  be  found  guilty,  was  wilful  and  malicious^  the  plaintiff  shall 
'*  recover  not  only  his  damages,  but  his  full  costs  of  scut;  any  former 
^<  law  to  the  contrary  notwithstanding'.'*  The  certificate  required 
by  this  statute,  need  not  be  granted  at  the  trial  of  the  cause* ;  aod  if 
^  it  appear  on  the  trial,  that  the  trespass,  however  trifling,  was  oom- 
mitted  after  notice,  and  the  jury  give  less  than  forty  shillings  damages, 
it  has  been  usual  for  the  judge  to  consider  himself  bound  to  certify 
that  the  trespass  was  wilful  and  malicious,  in  order  to  entitle  the 
plaintiff  to  his  full  costs'.  The  granting  of  a  certificate  howeTer, 
upon  this  statute,  seems  to  be  discretionary  in  the  judge  before  vrhom 
the  trial  b  had,  who  may  certify  or  not,  according  as  it  appears  to 
him,  under  the  circumstances  proved,  that  the  trespass  was  wilftil  snd 
malicious  :  And  the  judge  having  declined  to  certify,  in  a  case  where 
notice  was  given  by  the  plaintiff's  wife  to  the  defendant,  not  to  eoter 


•Barnes,  195.  and  lee  1  Ld.  Rftym.  149.  •  Smmenon  ▼.  Jmw,  B.  88  G«d.  III.  C 
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Cbe  locMt  Ml  quo  in  bis  cart,  there  being  no  road  tbere»  notwitbatand- 
iDg  which  the  defendant  persisted  in  going  on,  in  the  exercise  of  a 
dispnted  right  of  common  in  an  adjoining  inclosure  of  the  plaintiff, 
which  right  was  found  for  the  defendant  on  a  jastification  pleaded, 
the  court  refused  to  interfere*. 

The  plaintiff's  right  to  costs  is  still  further  abridged,  by  several 
modem  acts  of  parliament.  Thus,  by  the  Welch  judicature  act,  13 
Geo.  III.  0.  61.  §  1.  *<  in  case  the  plaintiff  in  any  action  upon  the 
''  case  for  words,  debt,  trespass  on  the  case,  assault  and  battery,  or 
^  other  personal  action*',  where  the  cause  of  action  shall  arise  in 
^  IFaIe«,  and  which  shall  be  tried  at  the  assizes  at  the  nearest 
"  English  county  to  that  part  of  fFale«  in  which  the  cause  of  action 
^  shall  be  laid  Ur  arise,  shall  not  recover,  by  verdict,  a  debt  or 
^  damages  to  the  amount  of  ten  pounds ;  if  the  judge  who  tried  the 
^  cause,  on  evidence  appearing  before  him,  shall  certify  on  the  back 
^  of  the  record  of  nm  pritM,  that  the  defendant  was  resident  in 
**  Walee,  at  the  time  of  the  service  of  the  writ,  or  other  mesne  pro- 
^  cess  served  on  him ;  on  such  fact  being  suggested  on  the  record  or 
''  judgment  roll,  a  judgment  of  nonsuit  shall  be  entered  against  the 
*^  pkintiff%  and  the  defendant  shall  be  entitled  to,  and  have  like 
^  judgment  and  remedy  to  recover  his  costs  against  the  plaintiff,  as 
**  if  a  verdict  had  been  given  by  the  jury  for  the  defendant ;  unless 
'*  the  judge,  before  whom  the  cause  shall  be  tried,  shall  certify  on  the 
^  back  of  the  record,  that  the  freehold  or  title  of  the  land  mentioned 
''  in  the  plaintiff*s  declaration  was  chiefly  in  question,  or  that  the 
*^  cause  was  proper  to  be  tried  in  such  English  county."  And,  by  § 
2.  ^  in  all  tramitory  actions,  arising  within  the  principality  of  Wcdee, 
*'  which  shall  be  brought  in  any  of  his  miyesty's  courts  of  record  out 
**  of  the  said  principality,  if  the  venue  therein  shall  be  laid  in  any 
<<  county  or  place  out  of  the  said  principality,  and  the  debt  or  da- 
^  magea  found  by  the  jury  shall  not  amount  to  the  sum  of  ten  pounds, 
**  and  it  shall  appear  upon  the  evidence  given  on  the  trial,  that  the 
**  caose  of  action  arose  in  Walee,  and  that  the  defendant  was  resi- 
^  dent  therein  at  the  time  of  the  service  of  any  writ,  &c.  and  it  shall 
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**  be  so.ceriified,  uoder  the  band  of  tbe  judge  who  tried  the  oaoee^ 
<<  upon  the  back  of  the  record  of  nisi  prius ;  oa  such  faots  hAkg 
^  suggested  on  tbe  record  or  judgment  roll,  a  judgment  of  noBsyic 
<<  shall  be  entered  thereon  against  the  plaintiff*,  and  he  shall  pay  to 
"  the  defendant  his  costs  of  suit,  &c. :  and,  in  tbe  taxation  of  costs, 
^  the  proper  officer  shall  allow  to  the  plaintiff,  out  of  the  defendant's 
^  costs,  the  full  sum  given  him  by  Uie  verdict/* 

In  actions  or  prosecutions  on  the  revetme  laws,  it  is  enacted  by  the 
statute  38  Geo.  III.  c.  37.  §  24.  that  '^  m  case  any  bformation  or 
**  suit  shall  be  commenced  and  brobght  to  trial,  on  account  of  tbe 
*^  seizure  of  any  goods,  wares  or  merchandize,  seised  as  forfeitedi  by 
<^  virtue  of  any  act  or  acts  of  parliament  relating  to  his  majesty's 
<<  revenues  of  tusiatnt  or  excUe^  or  of  any  ship,  vessel  or  boat,  or  of 
<^  any  horse,  cattle  or  carriage,  used  or  employed  in  removing  or 
«  carrying  the  same,  wherein  a  verdict  shall  be  found  for  tbe  claimer 
<<  thereof,  and  it  shall  appear  to  the  judge  or  court  before  whom  tbs 
<  same  shall  be  tried  or  heard,  that  there  was  a  probable  cause  of 
**  seizure,  the  judge  or  court  shall  certify  that  there  was  a  probable 
«  cause  for  making  such  seizure ;  and  in  such  case,  the  daimeni 
**  shall  not  be  entitled  to  any  costs  of  suit  whatsoever''.'' 

In  actions  upotkjudgmentSf  it  is  enacted  by  the  statute  43  Geo* 
111.  c.  46.  §  4.  that  <<  the  plaintiflb  shall  not  recover  or  be  entitled  to 
<<  any  costs  of  suit,  unless  the  court  in  which  such  action  shall  be 
'<  brought,  or  some  judge  of  tbe  same  court,  shall  otherwise  order'.** 
Vpon  this  statute,  judgment  signed  and  exooation  taken  oat  for 
oosts,  in  an  action  upon  a  judgment}  without  leave  of  tbe  court  or  e 
judge,  is  irregular^.  But  tbe  statute  does  not  extend  to  an  eotioQ 
brought  by  the  defeedanty  to  recover  the  oosts  of  a  judgSMet  of  eeo^ 
suit,  but  only  to  judgments  recovered  by  plaintifi* :  And  where  e 
defendant^  against  whom  judgment  bad  been  obtaieedi  tfued  eat  • 
writ  of  error,  and  to  an  action  on  the  jadgmeet  pleaded  wmI  IM  r0* 
CQtrdj  the  court  of  Common  Pleas  allowed  the  plebtiff  his  cists  ef  the 
notion  upon  tbe  judgment^    So,  whese  reoogniaanQes  ef  baft 
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Uken  in  tbe  Commoo  Pleas,  mnd  bail  were  saed  in  thit  court  to  judg* 
ment,  but  having  no  property,  aoltons  were  brought  on  tbe  jadgment 
in  the  King's  Bench,  b  order  to  take  their  personsi  coats  were  allowed 
by  tbe  court  nunc  pro  tunc^ ;  And  in  an  action  on  a  judgment,  the 
litter  court  refimed  to  stay  proceedings,  on  payment  of  the  debt 
withoat  costs,  where  there  was  probable  ground  fi>r  the  plaintiff's 
•bo  claiming  iniere$t  on  part  of  the  debt^  In  actions  against  jus- 
iiee$  of  the  peace,  on  aooouni  of  a  conviction,  or  any  thing  done  by 
them  for  carrying  the  same  into  effect,  in  case  such  conviotion  shaU 
hare  been  quashed,  the  plaintiff,  we  have  seen*,  besides  the  value  and 
•moant  of  the  penalty,  in  case  tbe  same  shall  have  been  levied,  shall 
■ot  be  entitled  to  recover  any  costs  of  suit ;  unless  it  shall  be  ez- 
preetly  alledged  in  the  declaration,  that  such  acts  were  done  mali- 
cioody,  and  without  any  reasonable  or  probable  cause ;  nor  in  case  it 
ihali  be  proved  at  the  trial,  that  such  plaintiff  was  guilty  of  the  oflfanoe 
whereof  he  had  been  cosivictedy  or  on  account  of  which  he  had  been 
^iprehended,  or  had  otherwise  suffered,  and  that  he  had  undergone 
DO  greater  punishment  than  was  assigned  by  law  to  such  offence. 

Many  cases  have  occurred  in  both  courts,  independently  of  the 
etatnte  4  Ann.  c.  16.  in  which  the  question  has  been  made,  whether  a 
defendant  is  entitled  to  any  costs,  where,  there  being  several  counts 
in  a  declaration,  the  plaintiff  has  obtained  a  verdict  upon  one  only; 
asd  it  has  been  uniformly  holden,  that  in  such  case  costs  shall  not  be 
taied  for  the  defendant  on  sneh  counts  as  may  have  been  found  for 
huD,  not  only  in  cases  where  the  substantial  cause  of  action  is  the 
same  in  all  the  counts,  and  only  varied  by  the  manner  of  stating  it', 
bat  ako  where,  to  dlflferent  counts  of  a  declaration,  there  have  been 
diflbrent  pleas,  and  issues  on  those  pleas,  and  one  or  more  of  the 
issaes  have  been  found  for  the  plaintifl^  and  tfie  rest  for  the  defendant : 
lasodi  case  it  has  also  been  determined,  that  the  defendant  shall  not 
have  casts  taxed  on  the  issues  found  for  him  :  and  the  practice  ap- 
peals to  have  been  settled  in  both  courts,  that  wherever  a  plaintiff 
SQCoeeds  on  a  trial,  as  to  any  part  of  his  demand,  divided  into  diflferent 
counts  in  his  declaration,  whether  the  defendant  has  pleaded  one  plea 
to  all  the  coimts  jointly,  or  pleaded  to  them  separately,  and  separate 
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issues  have  been  joioed,  on  some  of  which  he  has  sacceeded,  yet  he 
has  never  been  allowed  costs,  on  that  part  of  the  plaintiff's  demand 
which  has  been  found  against  the  plaintiff*. 

There  was  formerly  a  distinction,  as  to  the  costs  on  several  counts, 
between  the  practice  of  the  two  courts :  for  in  the  King's  Bench, 
where  the  declaration  consisted  of  several  counts,  the  plaintiff  was 
only  entitled  to  the  costs  of  such  as  were  found  for  him  ;  and  neither 
party  was  allowed  the  costs  of  those  which  were  found  for  the  de- 
fendant^  But  it  was  otherwise  in  the  Common  Pleas :  for  there,  if 
the  plaintiff  succeeded  upon  any  one  of  the  counts,  he  was  entitled  to 
the  costs  of  his  whole  declaration,  though  the  defendant  succeeded 
upon  the  others'".  This  distinction  however  is  now  abolished  ;  and  it 
is  settled  in  both  courts,  that  neither  party  is  entitled  to  costs  on  those 
counts  which  are  found  for  the  defendant*' :  and  there  being  several 
defendants,  some  of  whom  suffered  judgment  by  default,  makes  no 
difl&rence*. 

So  where  the  defendant  pleaded  several  justifications  to  two  counts, 
for  difierent  trespasses  in  diflkrent  places,  and  on  the  trial  all  the  issues 
were  found  for  him,  except  an  issue  on  not  guilty  to  a  new  assignment, 
which  was  found  for  the  plaintiff;  the  court  on  argument  held,  thai 
the  plainUff  was  entitled  to  one  penny  damages  and  one  penny  costs, 
the  jury  having  found  the  verdict  for  him  with  one  penny  damages, 
and  that  the  defendant  was  not  entitled  to  any  costs'.  So  where  the 
defendant  in  trespass  pleaded  three  different  justifications,  to  three 
diflbrent  counts,  and  on  issue  joined  in  the  Common  Pleas,  had  a 
▼erdict  for  him  on  two,  and  against  him  on  the  third ;  on  motion,  this 
was  holden  not  to  be  a  case  within  the  act,  and  that  the  phuntiff  was 
entitled  to  costs  at  common  law  on  the  whole  declaration'.  So  where 
a  declaration,  in  an  action  on  the  cote,  contained  one  count  in  frwoerj 
and  another  for  ttards^  and  the  defendant  pleaded  not  guilty  to  the 
first  count,  and  a  justification  to  the  second  count,  and  there  was  a 
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Terdict  for  tbe  plaintiff  on  the  count  in  tro^oer^  and  for  the  defendant 
OD  the  other  count,  the  court  held  that  the  defendant  should  not  have 
costs  taxed  on  the  issue  found  for  him :  and  BuUer,  J.  said,  the 
practice  of  the  court  is  uniform,  not  to  allow  the  defendant  costs  in 
ctses  of  this  sort*.  So  where  the  defendant  pleads  non  asiumpBit  as 
to  all  but  a  particular  sum,  and  as  to  that  sum  a  tender;  and  on  the 
trial,  the  fact  of  the  tender  is  found  for  him,  but  that  the  sum  tendered 
was  not  sufficient,  by  which  the  plaintiff  has  a  verdict  on  the  general 
issue,  and  judgment  for  his  damages  and  costs ;  in  such  case,  there  is 
not  an  instance  of  the  costs  of  the  issue  on  the  plea  of  tender,  ever 
having  been  taxed  for  the  defendant^.  So  where,  in  a  similar  case, 
the  issue  on  the  plea  of  tender  was  found  for  the  plaintiff,  and  on  non 
OMiumpiii  for  the  defendant,  the  plaintiff  was  holden  to  be  entitled  to 
the  general  costs  of  the  cause^.  And  accordingly,  in  a  late  case, 
where  in  as$ump^t  against  an  executrix,  the  defendant  pleaded  the 
general  issue  and  the  statute  of  limitations  to  the  whole  declaration, 
and  as  to  a  particular  sum,  that  the  promises  were  made  by  the  de- 
fendant's testator  and  one  A.  B.  jointly,  which  A.  B.  surTived  the 
testator,  and  is  still  living ;  and  this  last  issue  was  found  at  the  trial 
for  the  defendant,  and  the  other  two  issues  for  the  plaintiff,  who 
thereupon  had  judgment  for  the  rest  of  his  damages  and  costs ;  the 
oourt,  after  a  full  investigation  of  the  subject,  held  that  the  defendant 
was  not  entitled  to  have  the  costs  of  the  issue  found  for  her  deducted 
from  the  costs  of  the  trial,  which  the  plaintiff  was  entitled  to  on  the 
issues  found  for  him*'. 

The  same  rule  has  prevailed,  where  a  defendant  has  succeeded  on 
a  demurrer  as  to  part  of  the  plaintiff's  demand*.  Thus,  where  the 
declaration  consisted  of  two  counts,  and  the  defendant  demurred  to 
one,  and  obtained  judgment  thereon,  and  pleaded  to  the  other,  and  on 
trial  of  the  issue  there  was  a  verdict  for  the  plaintiff;  the  court  held, 
that  tbe  plaintiff  was  entitled  to  costs  upon  his  verdict,  and  the  de- 
fendant to  none  upon  his  demurrer :  for  that  the  plaintiff  having  pre- 
vailed upon  one  of  his  counts,  had  a  right  to  have  his  costs  upon  that 
count,  without  any  deduction  on  account  of  tbe  defendant's  having  got 
jttdgment  upon  his  demurrer  to  the  other  counts 

*  Doug.  677.  •  5  East,  264. 
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But  if  there  be  two  diatioci  causes  of  action  in  two  separtte  eoonts, 
and  as  to  one  the  defendant  sufiers  judipBent  to  go  by  de&ult,  and  as 
to  the  other  takes  issue  and  obtains  a  verdict,  be  is  entitled  to  jndg« 
meat  for  bis  costs  on  the  latter  oount,  notwithstanding  the  plaintiff  is 
entitled  to  judgment  and  costs  on  the  first  count*.  So  where  the  de- 
claration in  tregpasB  consisted  of  one  count  only,  to  which  there  were 
several  pleas  of  justification,  on  which  issaes  were  taken,  and  a  new 
assignment^  on  which  judgment  passed  by  default,  and  a  vemre  was 
awarded,  as  well  to  assess  the  damages  on  die  judgment  by  default, 
as  to  try  the  issues ;  all  the  issues  being  found  for  the  defendant,  it 
was  holden  that  he  was  entitled  to  the  costs  of  them^.  And  in  like 
manner,!  where  one  of  the  issues  in  a  similar  case  was  found  for  tbe 
defendant,  be  was  holden  to  be  entitled  to  the  general  costs  of  the 
trial,  tboagh  another  issue  was  found  for  the  plaintiff''.  But  where 
the  defendant,  in  trespass  quare  clausum  fregUy  pleaded  not  guilty, 
and  also  a  justification  under  a  right  of  way ;  and  the  plaintiff  tra- 
versed  the  right  of  way,  and  new  assigned  extra  viam ;  and  issue  was 
taken,  as  well  on  the  new  assignment  as  on  the  right  of  way ;  after 
verdict  for  the  plaintiff,  with  one  shilling  damages  on  the  new  assign- 
ment,  and  for  the  defendant  on  the  justification,  the  plaintiff  was 
hoklen  to  be  entitled  to  full  costs,  deducting,  only  the  defendant's  costs 
on  the  issue  found  for  him"^.  In  the  Exchequer,  where  several  issues 
have  been  directed,  and  some  are  found  for  tbe  plaintiff  and  others 
for  the  defendant,  each  party  will  be  allowed  costs  on  tbe  issues  found 
in  his  favour,  and  must  pay  them  on  those  which  are  found  against 
him% 

An  indosure  act  directed,  that  tbe  parties  who  were  dissatisfied 
with  the  determination  of  the  commissioners,  might  bring  actions  to 
try  their  rights,  adding, ''  that  if  the  verdict  should  be  in  favour  of  the 
*^  commissioners'  determination,  the  costs  should  be  borne  by  tbe 
'^  plaintiff,  and  if  against  such  determination,  then  by  the  proprietors 
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difference  only;  that  the  two  distinct  caosei  9c  Btng.  822.  but  see  m2.  465.  1 1  Batt^  2S3. 

of  action,  which  in  the  former  case  were  Aw«,  989,  90. 

stated  in  two  connts,  were  in  the  latter  com-  f  2  Price,  272. 
prised  in  one  count.  13  East,  193.  (hj. 
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<^  «l  largt  :^'  a  proprietor  draught  an  action,  daimiDp  fitiie  dtatinet 
tigb^  and  reeovared  for  Ukraa  oaly ;  and  the  court  held,  that  lie 
•houkl  oaly  haw  bis  eoeta  on  tboae  issuea  wtiich  were^  found  tor  him, 
•ad  Hiat  the  defeadant  should  haye  hie  costa  of  Hum  ether  isaaes^.  But 
arhest^  by  an  iaelosure  act,  any  person  diesatisfied  wteb  the  determi- 
aatioa  oC  the  eoromissioners  might  brinfl^aa  acdoii  agamt  the  person 
it  whose  Ikvoor  such  detenaiaatien  should  hane  been  onHle,  and  if  it 
should  appear  that  the  party  ckifaiinf  wae  entitled'  t»  a  qualified  or 
kis  iniereat,  the  jury  might  declare  tbc  sanae  on  their*  Yerdiot,  to  be 
iadofssil  on  the  poUea^  in  addidoo  to  the  Tsodiet  gtsen  on  the  issue 
joiaed,  but  the  co$i9of$uck  acHom  $hDwU  abidm  and  be  determined 
hf  ike  verdict  given  upon  the  isime  joined;  and  an  action  was 
brengkt  against  the  defendant,  who  claimed  a  riglit  of  common  in 
respect  of  nimeig  aeres,  and  npem  the  geaerat  issue,  the  d^eehration 
consiislMig  only  of  one  comil,  a  verdict  wasgnren  for  the  platntiflT  aa 
toOMy  aeresy  and  for  the  defendani  aa  to  the  residue,  aad  there 
wts  aa  iadoraemettt  on  the  poeiea^  that  the  jory  found  the  right  of 
coaiaion  in  vespect  of  $ixfy'  acres,  he. ;  the  court  held,  that  the 
plaiatiff  waa  entitled  to  general  cosls^. 

]|  should  be  remembered  however,  that  the  plainlflP  has  in  no  case 
a  right  to  coots,  eacepl  where  be  b  entitled  to  judgment  on  the  whole 
reeosdi:  aad  therafere  where  the  defendant^  in  treepae*  for  breaking 
and  entering  the  plaintiff*s  free  fishery  in  A.,  aad  also  in  B.,  and  also 
in  A.  and  B.,  pleaded  first  not  guilty,  and  secondly,  that  the  said  free 
faberiea»were  parcel  of  a  navigable  harbour,  &o.  common  to  all  the 
king's  aabjects ;  to  whioh  the  plaintiff  replied,  prescribing  for  a  free 
fittbary  in  the  said  place,  in  right  of  bia  manor ;  and  the  defendant 
ngoioed,  taking  issue  on  such  prescription ;  it  waa  hoiden,  that  on 
Ysrdieifer  the  plaintiff  on  the  general  issue,  and  for  the  defendant  on 
tb«t|MMcriptioD>  the>  latter  going  to  the  wimle  dedariKion,  the  plaintiff 
waanetealitled:  te  coets^.  So  where,  in^  treepaee  for  bneaking  and 
eetering'  the  plaintiflPa  clnae  covered  wiHi  water,  and  fishing  in  his 
sesendi  amb  fsee  Uhnyj  the  defendant:  pleaded  the  general  issue  of 
not  gfiHtfi  and  several  apedal  plaaa  of  juatifieation,  on  which  the 
plaintiff  new  assigned,  and  the  defendant  pleaded  thereto  the  general 
issuer  and.  pleas  of  justifiortion ;  and  the  jury  found  for  the  plaintiff 


»  «  Daraf.  it,  But,  599.  ?  11  East,  863.  and  oidr  mlr,  Sa§^ 

^  3  Maalc  k,  Sel.  393. 
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on  the  general  issues,  with  one  shilling  damages  and  forty  shillings 
costs,  and  for  the  defendant  on  the  pleas  of  justification,  which 
covered  the  mhole  of  the  trespasses;  the  court  of  Common  Pleas 
held,  that  the  defendant  was  entitled  to  the  general  costs  of  the  caoae, 
on  the  issues  which  were  found  for  him,  and  the  plaintiff  to  costs  on 
the  other  issues  onlyS  And  where  an  executrix  pleaded  first  non 
cuitumpsiif  secondly,  ne  unqueg  executrix,  and  thirdly,  pleme  ad" 
ministravUi  and  issues  on  the  two  first  pleas  were  found  for  the 
plaintiff,  and  on  the  last  for  the  defendant ;  it  was  holden,  that  the 
last  plea  being  a  complete  answer  to  the  action,  the  defendant  was 
entitled  to  the  general  costs  of  the  trial^. 

It  has  already  been  observed^,  that  no  costs  were  recoverable  by  m 
defendant  at  common  law :  And  the  reason  seems  to  be,  that  if  the 
plaintiff  failed  in  his  suit,  he  was  amerced  to  the  king  pro  fciUo 
cUimore,  which  was  thought  to  be  a  suflBcient  punishment,  witboat 
subjecting  him  to  the  payment  of  costs.  The  first  instance  ot  costs 
being  given  to  a  defendant,  was  in  a  writ  of  right  of  ward,  by  the 
statute  of  Marlberge,  (52  Hen.  III.)  c.  6.  Afterwards,  costs  were 
given  to  the  defendant  in  error,  by  the  3  Ben.  VII.  c.  10.  and  19 
Hen.  VII.  c.  20.  and  in  replevin,  by  the  7  Hen.  VII 1.  c.  4.  and  21 
Hen.  VIII.  c.  10,  &c.  But  in  one  of  these  cases,  the  defendant  is  to 
be  considered  as  an  actor ;  and  in  the  other  of  them,  the  provision  is 
virtually  for  the  benefit  of  the  plaintiff  in  the  original  action^. 

Where  a  defendant  in  replevin  removes  proceedings  by  recordari 
facias  loquelam,  from  a  county  court  into  one  of  the  superior  courts, 
and  signs  judgment  of  non  pros  in  default  of  the  plaintiff^s  appearing, 
he  is  entitled  to  costs' :  And  by  the  7  Hen.  VIII.  c.  4.  §  3.  and  21 
Hen.  VIII.  c.  10.  §  3.  the  defendant,  in  replevin  or  second  deliver- 
ance, making  avowry,  cognisance,  or  justification,  for  rents,  customs 
or  services,  or  for  damage  feasant,  is  entitled  to  costs,  if  the  avowry, 
cognizance,  or  justification  be  found  for  him,  or  the  plaintiff  be 
nonsuit,  or  otherwise  barred ;  which  statutes  extend  to  avowries,  &e. 
made  by  an  executed,  or  for  an  ettrajf^  and,  as  it  should  seem,  for  aA 


•  1  Brod.  k  Bing.  465.  •  1  Doraf.  k  Eait,  371,  AnU,  421. 
l»  1  Bam.  fc  Aid.  854.  f  fi  Rol.  Rep.  457. 

•  AnU^  956.  f  Gro.  Elis.  390. 

•  Say.  CotU,  70. 
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mercem^nt  by  a  o^urt  leel* ;  bat  not  to  pleas  tXprUel  en  awter  lieu, 
iipey  whiola  the  writ  is  abatedS  or  to  pleaa  of  property  in  the  thing 
distrained^  By  the  17  Oar.  II.  c.  7.  §  2.  the  defendant  (Atoiniog 
judgment  thereon,  for  the  arrearages  of  rent,  or  value  of  the  goods 
distriiocd,  is  also  entided  to  bis  full  costs  of  suit :  And,  by  the  11 
Oeo.  11.  c.  1%.  §  22.  if  the  pkiotiflT  ill  an  action  of  repl^ih,  foonderf 
Bpon  a  dUiresB  for  rent,  relief,  heriot,  or  othei*  scrtice,  shall  beeotiii 
aoDstiit,  discoatimie  bis  action,  or  have  judgment  against  him,  (he 
defisndtnt  shall  recover  double  costs  of  snit.  But  this  latter  statdte 
does  not  extend  to  a  distress  for  a  rent  charge"*,  of  seizure  for  a  hericf 
dUftom':  And  where,  by  a  canal  act,  thre  company  were  authorized  to 
take  certain  lands  for  the  purposes  of  the  act,  on  making  certain 
ptymeals,  either  by  annual  rents  or  suras  in  gross,  and  the  pc^rsons 
from  whom  the  land  was  to  be  taken  were  empowered  to  distrain  the 
goods  of  the  company,  even  off  the  premises,  hi  case  of  non-payment 
of  such  sams ;  an  avowant,  slating  a  distress  under  this  act  of  par- 
liament, was  holden  not  to  be  entitled,  on  obtaraing  a  verdict,  to 
doable  costs  under  the  statQte  )I  Oeo.  II.  c.  19.  §  98^  This  statute 
gives  dpnble  costs  against  a  plaintiff  in  r^plmn,  only  in  three  cases ; 
viz.  where  he  is  nonsuit,  discontinues  his  action,  or  has  jtidgnlent 
gtten  against  him  :  And  therefore  where,  in  repteroinf  the  caase  not 
being  then  at  issue,  the  parties  agreed  by  bond  to  submit  the  qikestioll 
to  arbitration,  the  costs  to  abide  the  event,  and  the  arbitrator  after- 
wards  awarded  in  favour  of  defendant ;  it  was  bolden,  that  he  was  n<>t 
estitled  to  double  costs  under  the  statute^* 

By  the  statute  23  Hen.  VIII.  c.  15.  §  1.  it  was  enacted,  that  ^<  id 
"  trespass  upon  the'  statute  5  Rich.  IL  debt,  covenant,  detinue, 
*'  account,  trespass  on  the  case,  or  upon  any  statute  for  an  offence  or 
"  wrong  personal,  immediately  supposed  to  be  done  to  the  plaintiff,  if 
"  the  plaintiff,  after  the  appearance  of  the  defendant,  be  nonsuited,  or 
'^  a  verdict  pass  against  him,  the  defendant  shall  have  judgment  to 
"  recover  his  costs  against  the  plaintiff,  to  be  assessed  and  taxed  by 
**  the  discretion  of  the  judge  or  judges  of  the  court  where  such  action 
**  shall  be  commenced  or  sued ;  and  shall  have  such  process  and  ex- 

*  Cio.  Jac.  5^0.  but  Me  Cro.  Eliz.  300.      2  New  R<p.  C.  P.  56. 

tfmb,  atiftra.  •  Baraet,  14S.  2  Wilt.  M.  Siy.  Costs,  107 

^  Coo.  Rep.  122.  2  Ld.  lUym.  788.  S.  C         '7  Doraf.  fle  BaBt,  50a  and  Ma  1  Boa 

•  Hanli'.  133.  &  Pul.  »3.  S.  P. 

'  Willet.  ^^9. 1  But.  fc  Pol.  814.  and  m«  CI  Bam.  k,  AM.  67(1 

3  S 
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^<  ecatioD  for  the  recovery  of  the  same  against  the  plaintiff,  as  the 
**  plaintiff  should  or  might  have  had  against  the  defendant,  in  case 
^^  judgment  bad  been  given  for  the  plaintiff.*' 


ExecuioTM  and  adminiBtraiors  are  not  particularly  excepted  oot  of 
the  statute  23  Hen.  VIII.  c.  15. ;  yet  as  that  sUtute  only  relates  to 
contracts  made  with,  or  wrongs  done  to  the  plaintifl^,  it  has  been  uni- 
formly holden^  that  they  are  not  liable  to  costs,  upon  a  oonsiut^  or 
verdict,  where  they  necessarily  sue  in  their  representative  character, 
and  cannot  bring  the  action  in  their  own  right ;  as  upon  a  confraici 
entered  into  with  the  testator  or  intestate^,  or  for  a  wrong  done  in  his 
life-time^  So  where  the  plaintiff  sued  as  executor,  and  was  nonsuited 
upon  evidence  being  g^ven  at  the  trial,  that  the  supposed  testator  was 
still  alive^  the  court  refused  to  allow  costs  to  the  defendant ;  it  appear- 
ing from  affidavits  on  both  sides,  to  be  still  at  least  doubtful  whether 
the  supposed  testator  was  living  or  not^:  And  where  a  plaintiff  sued 
as  executor,  for  a  debt  which  appeared  on  the  trial  to  be  claimable,  if 
at  all,  in  the  character  of  surviving  partner  o£  the  deceased,  and  was 
nonsuited ;  the  court  refused  to  refer  it  to  the  master  to  tax  the  de- 
fendant's costs,  it  bdng  doubtful  whether  justice  would  be  done  by 
such  an  order'.  But  where  the  cause  of  action  arises  after  the  death 
of  the  testator  or  intestate,  and  the  plaintiff  may  sue  thereon  in  his 
own  right,  he  shall  not  be  excused  from  the  payment  of  costs,  though 
he  bring  the  action  as  executor  or  administrator ;  as  upon  a  coiitrac<\ 
expn^  or  implied,  or  in  trover^,  for  a  conversion  after  the  death  of 
the  testator  or  intestate :  And  where  a  declaration  in  trover  by  an 
-executor  consisted  of  two  counts,  one  on  a  conversion  in  the  life-time, 
and  another  after  the  death  of  the  testator,  for  which  latter  the  plaintiff 


•  2  Str.  1107- 

^  Cro.  Eliz.  503.  Cro.  Jac.  1229.  2  Bulit. 
861.  1  Salk.  207.  314.  3  Bur.  1586.  Say. 
Costi,  97. 

«  Smith  txeeutor  ▼.  Jftkodts,  T.  26  Geo.  HI. 
S.  B. 

*  T.  Jon.  47.  1  Vent  92.  2  Ld.  Raym. 
1414.  I  Sir.  682.  S.  C.  Ca».  Pr.  C.  P.  157. 
F  .  Reg  118.  S.  C.  Barnes,  141.  1  H.  Blac. 
ISA,  1  Boi.  fc  Put.  445.  2  Bot.  Pul.  253.  2 
Bast,  395.  Cook  md  oihert  execHiart  ▼.  Jbtetttf 
£.  42  Geo.  IIL  cited  in  2  Bast,  398. 

f  Banes,  129. 


f  1  Barn.  &  AU.  386. 

C  3  Bam.  &  Aid.  213.  1  Chit  Rep.  623. 
S.C. 

^  6  Mod.  91.  181.  1  Salk.  207.  S.  C.  1 
Ld.  Raym.  436.  1  Str.  682.  Barnes,  119.  2 
Str.  1 106.  4  Dunif.  &  East,  277.  5  Darut 
&  East,  234.  2  East,  396. 

*  Com.  Rep.  162.  Cas.  Pr.  C  P.  61. 
Barnes,  132.  Cas.  teM^.  Hardw.  204.  7 
Durof.  &  East,  358.  Monkknd  v.  De  Gra^pr, 
M.  41  Geo.  III.  K.  B.  10  East,  293.  S 
Taunt.  1 16.  bat  see  3  Lev.  60.  ttmb.  i 
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tnig^t  hftve  decUred  in  his  own  ricrht^  he  was  holden  to  be  liable  to 
costs  on  a  nonsuit^  The  reason  why  an  executor,  suinj^  in  his  re- 
presentatiTe  character,  shall  not  be  liable  to  costs,  if  he  fail,  is  because 
he  is  supposed  not  to  be  co^izant  of  the  contracts  made  by  his  tes- 
tator ;  but  as  he  must  be  cognizant  of  all  contracts  made  by  himself 
personally,  (hough  in  his  representative  character,  and  as  he  might 
declare  upon  them  in  his  own  right,  there  is  no  reason  why  he  should 
be  exempt  from  costs,  in  case  he  fail  in  his  action^ :  And  for  a  similar 
reason,  executors  or  administrators  are  not  necessarily  exempted  from 
costs,  on  interlocutory  motions*.  But  though  an  executor  or  admi- 
oistraior,  necessarily  suing  as  such  upon  a  contract  entered  into  with 
the  testator  or  intestate,  is  not  made  liable  to  costs  by  the  statute,  and 
DO  costs  can  be  awarded  against  him  on  record ;  yet  in  a  late  case, 
where  the  plaintiff  sued  as  administrator,  upon  a  contract  made  with 
bis  intestate,  and  assigned  by  the  plaintiff  to  J,  8.  for  whose  benefit 
the  action  was  brought,  and  it  appeared  in  evidence  that  the  contract 
had  been  annulled,  with  the  privity  both  of  the  plaintiff  and  «#•  8.  and 
the  former  was  indemnified  by  the  latter ;  a  verdict  being  found  for 
the  defendant,  the  court  of  Common  Pleas  made  a  rule  upon  the 
plaintiff,  to  pay  the  defendant  his  costs,  as  for  a  contempt,  in  fraudu- 
lently  abusing  the  process  of  the  court'.  An  executor  or  adminis- 
trator is  liable  to  costs,  upon  a  judgment  of  fiofi/wt>«*;  And  where  he 
has  knomringly  brought  a  wrong  action,  or  otherwise  been  gnilty  of  a 
mifid  default,  he  shall  pay  costs  upon  a  discontinuance^,  or  for  not 
proceeding  to  trial  according  to  notice* ;  but  otherwise  he  Is  ncft  liable 
to  costs  in  either  of  these  cases^ :  nor  where  he  merely  sues  en  auter 
iroHy  is  he  liable  to  costs,  upon  a  judgment  as  in  case  of  a  nonsuit'. 

Executors  and  administrators,  when  defendants,  have  no  privilege 


>  2  Taaot  1 16.  and  nee  7  Durnf.  Ic  Eait,  C  Cat.  Pr.  C.  P.  157,  8.  Pr.  Reg.  119. 

358.  S.  C.  Barna,  133.  3  Bar.  1585.  1  H.  Blac 

^  6  Baft,  419.  per  Lmrtnu,  J.  817. 

«  Per  Cur.  M.  44  Geo.  III.  K.  B.  ^  9  Str.  871.  Barnes,  133.  4  Bar.  1997. 

*  3  Bot.  k  PttL  115.  Say.  Corts,  96,  7.  S.  C.  Ar  Cm.  T.  44  Geo. 

•  Caa.  Pr.  a  P.  14.  157,  8.  3  Bar.  1585.  III.  K.  B.  fTrigki  t.  Jones,  a  45  Gau.  III. 
6  Domt  it,  East,  654.  1  CbiU  Rep.  698,  9.  K.  B.  9  Smith  R.  960.  S.  C.  1  Chit.  Rep. 

699.  ta  noHi.  Anie,  801. 


'  Caa.  Pr.  C.  P.  79.  3  Bar.  t45l.  1  Blac.  <  4  Bar.  1998.  Per  Cv.  T.  37  Geo.  III. 

Bep.45t.S.C.  9  New  Rep.  C  P.  79. 1  Chit      K.  B.  Bamei,  13a  SH.  Blac  977.  9  East, 
Rep. 699. maofoii  Anie^ 707,  396. 
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with  respect  to  costs* :  And  if  there  be  a  verdict  agniost  tjheer,  f^ 
judgment  is,  that  the  costs  be  levied  of  the  goods  of  the  te^f^tor  or 
intestatCy  if  the  defendant  hath  so  much  thereof  in  h*is  haqds  to  b^ 
administered,  and  if  not,  de  bonis  propriU\    A  bankrupt,  9U^  afi 
executor,  pleaded  a  false  plea,  and  it  being  found  against  bim,  the 
plaintiff  had  judgment  for  the  costs  de  bonis  propriis,  aft^  ^bicb  h^ 
obtained  his  certificate ;  and  the  court  bdd,  that  this  jud^ent  for 
the  costs  was  not  discharged  by  the  certificate*.    But  where  a^a  e^e- 
cutor  or  administrator  pleads  plene  administravitj  or  judgments  out- 
standing and  plene  administravU  prmteVy  and  the  plaintifl^  admit- 
ting the  truth  of  the  plea,  takes  judgment  of  ctssets  in  fmtwrOy  the 
defendant  is  not  liable  to  costs  de  bonis  propriis ;  though  the  plain* 
tiff  may  it  seems  recover  them  de  bonis  testaioruf^ :   And  where  ao 
executor  or  administrator  pleads  several  pleas  to  the  whole  deoUra- 
tion,  as  non  assumpsit  and  plene  administratis  and  oqe  of  thein  in 
found  for  him,  he  is  entitled  to  the  postea  and  costs,  though  the  otb^ 
plea  be  found  against  him^     But  if  the  plaintiff  take  judgment  of 
assets  in  futuro,  upon  the  plea  of  plene  administravii^  and  go  to 
trial  uppn  the  plea  of  non  assumpsit^  he  will  be  entitled  to  costs,  if 
he  obtain  a  verdict;  and  therefore  in  such  case,  unless  the  defendant 
has  a  good  ground  of  defence  upon  non  assumpsit,  it  is  usual  for  him 
to  move  to  withdraw  his  plea,  which  the  court  will  permit  him  to  do, 
upon  payment  of  costs'.    So  where  an  executor  pleaded  non  as- 
sumpsit and  plene  administravit,  on  which  the  plaintiff  took  issue, 
and  a  bond  and  mortgage  outstanding,  and  plene  administramt 
prsBter,  on  which  latter  plea  the  defendant  took  judgment  of  aaseis 
quando  aeciderJHf,  and  there  was  a  verdict  for  the  plaintiff  on  the 
plea  of  noil  assumpsitf  and  for  the  defendant  on  the  issue  of  plene 
adnUnisfyamt ;  Oie  court  held,  that  the  plaintiff,  being  at  all  events 
entitled  to  judgment  of  assets  quando,  and  having  been  compelled 
by  the  defendant's  pleading  non  assumpsit,  to  go  down  to  trial,  was 
entitled  to  retain   the  postea,  and  to  have  the  general  costs  of  the 
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•  ?lowd.  183.  Hat.  69.  79.  Rett.  Eot  383.  8  Co.  134.  8  Stond.  886. 

♦  Dumf,  &  Kau,  648,  7  Dumf.  fc  East,       I  S«d.  448.  S.  C.  Imp.  K.  B.  9  Bd.  534.  im 


•  3  Bur.  1368.  1  Bl»c.  Rep.  400.  S.  C.  •  Gmam  r,  Baketk,  E.  88  Geo.  UI.  K. 

^"^^J^-  B.  Cockion  V.  DrinkwoUr.  T.  23  Oeo.  III. 

Jif  TasUt  V.  AndraiM,  M.  58  Geo.  UL  K.  B.  1  Baro.  &  ^UL  854. 

K.  B.  1  Chit,  Rep.  689,  30.  in  noiit,  but  see  '8  Blac  Rep.  1875. 
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There  beiog  still  mahy  eases,  io'itliich  tbe  defbfldant  was  not  aided 
by  tbe  provisions  of  tbe  before-mentioned  statutes^  it  was  enadted  by 
the  statute  4  Jac.  I.  c.  3.  that  '^  if  any  person  shall  domm^nccf,  iti  any 
'^  court,  any  actiori  of  trespasty  ejectione  JlrnuBf  or*  any*  other  aCtiou 
^  whatsoever,  wherein  the  plaintiff  or  demandant  mi^bt'  ha^e  costs; 
**  in  case  judgment  should  be  given  for  him,  and  the  plaintiff  or  de-* 
**  mandant  shall  i)e  nonsuited  therein,  after  the  appearance  of  tbe 
*^  dderidant,  or  a  verdict  shall  pass'  agpainst  him  by'lai^flit  trial, 'that 
*^  tiJen  the  defendant,  in  every' sudi  action,  stiallhave  judgment  td 
^  recover  his  dosts  against' the  plaintiff  of  d^andatft^  to  be  alftsesSed 
^  and  levied  in  like  manner  ad  upon  the  23  Hen.  VIII.  c.  15/* 
By  the  above  statutes,  the  defetidant  is  entitled  to  costs  on  alionsuit 
or  verdict,  in  all  casefs  where  the  plaintiff  vtould  haTei  been  entitled 
toth^m,if  h^  had  obtained' judgment;  as  in'atstilnpni^y  kc.  And 
though  the  d4c1arati6n  b6  insnffiiienti  so  that  the  pidntiff  cb'uld^ndt 
have  had  costs  thereon,  the  defendant  is  nevertheless  entitled  to  coiii^ 
for  the  unjust  vexation"^ :  Out  th?s  statute,  being'  frameid  upioU  iUe 
model  of  the  23  Aen.  Vllt.  c.  15.  does  not  extend,  ahy  m6re  thalj 
that,  to  actions  brought  by  executors  or  administrators*. 

The  statutes  which  hate  been  hitherto  mentioned,  zi  ^vin^' costs 
to  defendants,  only  relate  to  cases  where  the  plaintiff  is  jibnsuited,  o' 
has  m,  verdict  against  hinn.  Bdt  there  are  other  st&tutes,  by  wbleh/ 
the  defendant  is  entitled  to  costs  upon  a' noUe  proiequi,  noit'prb$l 
discontinuance,  or  demurrer;  or  where  the  plaintiff  does  n6t  recover 
the  amount  of  the  sum  for  which  the  defendant  was  ai^reated,  pro-^ 
vided  it  appear  that  he  had  not  any  reasonable  or  p'robable  cause  fof" 
arresting  him  to  that  amount,  and  the  court  shall  thereupon  make  a 
nle  or  order  for  the  allowance  of  sach  costs. 

By  the  8  Eliz»  c.  2.  "  upon  process  issuing  out  of  the  court  of 
^  King's  Bench,  if  the  plaintiff  do  not  declare  in  three  days  after  bail 


«  12  East,  932.  Hob.  219.  Hat  16.  S.  C.  Cra.  Oaf.  175' 

*  «  Lm.  9.  3  Leon.  9«.  Bui.  M.  /Vi.  334.  bot  lee  Cia  Jac,  158,  9.  ttmb.  cminu 

<^«le,956.  •  out.  C.  P.  871. 
'Moor,  685.  1  Bulft  139.  3  Baltt  248. 
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^  put  Id  ;  or  if,  after  declaration,  he  do  not  prosecute  his  suit  witli 
'^  effect,  but  willingly  suffer  the  same  to  be  delayed  or  discontinued, 
''  or  he  be  nonsuited  therein ;  the  judges,  by  their  discretions,  shall 
'^  award  to  the  defendant  his  costs,  damages  and  charges,  in  that 
'^  behalf  sustained.'*  If  the  plaintiff  enter  a  nolle  prosequiy  as  to  the 
whole  cause  of  action,  the  defendant  is  entitled  to  costs  upon  this 
statute*.  But  it  does  not  extend,  any  more  than  the  former,  to 
actions  brought  by  executors  and  administrators  in  their  represen- 
tative  character^. 

By  the  13  Car.  II.  stat.  2.  c.  2.  §  3  it  is  enacted,  that  ^'  upon  an 
^*  appearance  entered  for  the  defendant  by  attorney,  of  the  term 
'^  wherein  the  process  is  retuniable,  unless  the  plaintiff  shall  put  into 
'^  the  court  from  whence  the  process  issued,  hi3  bill  or  declaration 
'^  against  the  defendant,  in  some  persona]  action  or  ejectment  of  fans, 
**  before  the  end  of  the  term  next  following  after  appearance,  a  non- 
<'  suit  for  want  of  a  declaraiion  may  be  entered  against  him ;  and 
*'  ihe  defendant  ^hall  have  judgment  to  recover  costs  against  the 
i*  plaintiff,  to  be  taxed  and  levied  in  like  manner  as  upon  the  23  Hen, 
*'  Vlll.  c.  15.*'  It  has  been  observed,  that  the  provision  contained 
in  the  statute  8  Eliz,  c.  2.  with  respect  to  the  costs  of  a  defendant, 
where  the  plaintiff  in  the  King's  Bench  disconiiuues  after  declaration, 
is  not  extended  by  the  13  Car.  II.  to  the  case  of  a  similar  discon- 
tinuance in  the  Common  Pleas^.  The  reason  generally  assigned  for 
this  seeming  omission  is,  that  as  a  plaintiff  could  not  discontinue  his 
suit  in  the  Common  Pleas,  without  an  application  to  the  court  for 
that  purpose,  it  was  customary  to  make  the  payment  of  costs  to  the 
defendant  one  of  the  conditions  of  compliance  with  a  motion  for 
leave  to  discontinue ;  and  therefore  it  was  unnecessary  in  such  case, 
to  make  any  provision  by  statute  for  the  costs  of  a  defendanf*. 

And  still  further  to  discourage  the  bringing  of  frivolous  and  vexa- 
tious actions,  it  is  enacted  by  the  statutes  &  0  W.  HI.  c.  11.  §  2. 
that  ^'  if  any  person  shall  commence  or  prosecute  any  action,  in  any 


•  3  Duraf.  k  East,  51 1.  and  8ee  16  Ea»t,  ^  Cro.  Elts.  69.  Cra  Jac.  361. 

1S9.  AiUty  710;  but  it  is  otherwise  wher«  ^Hul.  Quit,  1  Ed.  138. 

the  mikprotequi  is  entered  as  to  a  particular  ^  Id.  ibid,  and  tee  9  CroDp.  2  £d.  463, 

couDt,  or  one  of  several  defenduta.  AiUi,  3«  Say.  Coflti,  S3. 
710, 11. 


Digitized  by  CjOOQ IC 


OF  COSTS,  097 

^  court  of  record,  ivfaemo  upon  demurrer^  either  by  plaintiff  or  de* 
**  fendant,  demandant  or  tenant,  judgment  shall  be  given  by  the  court 
<<  against  the  plamtiff  or  demandant,  the  defendant  or  tenant  shall 
*'  have  judgment  to  recover  his  costs,  and  have  execution  for  the 
^  same  by  capiat  ad  satisfaciendum^  fieri  facias^  or  elegit.^* 
This  statute  does  not  extend  to  demurrers  to  pleas  in  abatement*; 
nor  any  action,  wherein  the  defendant  would  not  have  been  entitled  to 
costs,  upon  a  nonsuit  or  verdict^ 

And  for  the  more  ei^ual  prevention  of  frivolous  and  vexatfous 
trrests  and  suits,  it  is  enacted  by  the  statute  43  Geo.  III.  c.  46.  ^  3. 
that  <'  in  all  actions  to  be  brought  in  England  or  Ireland^  wherein 
^  the  defendant  or  defendants  shall  be  arrested  and  held  to 'special 
"  bail,  and  wherein  the  plaintiff  or  plaintiffs  shall  not  recover  the 
^  amount  of  the  sum  for  which  the  defendant  or  defendants  in  such 
^  actions  shall  have  been  so  arrested  and  held  to  special  bail,  such 
^  defendant  or  defendants  shall  be  entitled  to  costs  of  suit,  to  be 
^  taxed  according  to  the  custom  of  the  court  in  which  such  action 
^  shall  have  been  brought ;  provided  that  it  shall  be  made  appear,  to 
*^  the  satisfaction  of  the  court  in  which  such  action  is  brought,  upon 
^  motion  to  be  made  in  court  for  that  purpose,  and  upon  hearing  the 
^  parties  by  affidavit,  that  the  plaintiff  or  plaintiffs  in  such  action  had 
'^  not  any  reasonable  or  probable  cause  for  causing  the  defendant  or 
^  defendants  to  be  arrested  and  held  to  special  bail  in  8uch  amount 
^  as  aforesaid,  and  provided  such  court  shall  thereupon,  by  a  rule  or 
^  or  order  of  the  same  court,  direct  that  such  costs  shall  be  allowed 
*^  to  the  defendant  or  defendants :  And  the  plaintiff  or  plaintifls  shally 
**  upon  such  rule  or  order  being  made  as  aforesaid,  be  disabled  from 
''  taking  out  any  execution  for  the  sum  recovered  in  any  such  action, 
"  unless  the  same  shall  exceed,  and  then  in  such  sum  only  as  the 
"  same  shall  exceed,  the  amount  of  the  taxed  costs  of  the  defendant 
'*  or  defendants  in  such  action :  And  in  case  the  sum  recovered  in 
^  any  such  action  shall  be  less  than  the  amount  of  the  costs  of  the 
^  defendant  or  defendants,  to  be  taxed  as  aforesaid,  that  then  the  de- 
^'  fendant  or  defendanto  shall  be  entitled,  after  deducting  the  sum  of 


•  1  Ld.  Raym.  337. 1  Salk,  194. 1«  Mod.         »»  Cm.  Pr.  C,  P.  85.  1  H.  Blac.  530.  hat 
195.  Comb.  489.  S.  C.  3  Ld.  Bajrm,  998. 1      see  Cas.  Pr.  C.  P.  4.  contra. 
8ilk.l94.6)So4.88.&C. 


Digitized  by 


Google 


09d  OV  COSTS. 

<^  money  recovered  by  the  plaiDtiSTor  plaiotifib  in  sudi  actioB,  from  ibe 
<<  amount  of  his  or  their  costs,  so  to  be  taxed  as  aforesaid,  to  take  out 
<^  execution  for  such  costs,  in  like  manner  as  a  defevdani  «r  de- 
<<  fendants  may  now  by  law  have  execution  for  costs  in  othet  caiics^.'' 

Upon  this  statute,  the  defendant  was  allowed  bis  e«Bt9>  wkerc  the 
plaintiff  arr^st^  him  for  the  price  of  coab,  considered  as  full  Bieasiire; 
the  plaintiff  having,  previously  to  the  arrest,,  compounded  %  pcaal 
action  for  delivering  the  same  coals,  as  being  short  of  measure**.  And 
where  a  verdict  was  takei^  at  the  trial  for  a  aoroii^l  suai\,  suited  to 
ao  prder  of  veference  for  ascertaining  the  apKHint  of  the  damages,  by 
which  the  coats  were  directed  to  abide  the  event  of  the  awajrd,  and 
the  arbitrator  found  a  less  sum  to  be  due  to  the  plaintiff  than  thali  for 
which  the  defendant  was  arrested ;  tbe  court  held  that  Ijbe  sum  so 
fpund,^  and  for  which  judgment  was  afterwards  given,  was  tp  hecoiK* 
sidered  as  a  sum  recovered,  withii^  the  meaning  of  the  flyct,  so  as  to 
entitle  the  defendant  to  apply  for  cosls^  BjUt  where  the  plaintiff  Md 
holden  the  defendant  to  bail,  and  a  verdict  was  taken  foF  him.  at  the 
trial,  subject  to  an  order  of  reforeoce  for  ascertaining  the  amottnd  of 
the  damages,  and  the  arbitrator  awarded  a  less  sum  than  ,/E/iEees» 
popnds;  the  court  of  Common  Pleas,  upon  an  application  iq  allow 
the  defendant  his  costs  pursuant  to  the  above  statale,  held  thai  in 
order  to  entitle  him  to  such  costs,  he  must  shew  that  the  arrest  was 
vexatious  and  malicious^.  This  statute  does  not  extend  to  an.  i|ctio» 
of  (hbt  on  bond,  where  the  plaintiff  obtains  a  verdict  for  nomiaal  da- 
mages, and  takes  his  judgment  for  the  penalty,  exceeding  the  sem' 
for  which  the  defendant  was  arrested*.  And  it  has  been  holden.  ao# 
to  apply  to  cases,  where  the  defendant  pays  into  oourl,  uppa  the 
common  rule,  a  less  sum  than  he  was  arrested  for,  and  the  ptaioliff 
tal^es  it  oujt  of  court^;  and  it  roust  be  a  strong  case  against  an  aaN- 
^cuior^  to  bring  him  within  the  meaning  of  the  act^.    Aq  a^lioatioii' 


»Appeod.  Chap.  XXXVII.  $  31.  And  for  &  Bing.  278. 

the  form  of  Bjieri facias  od  this  statute,  see  *  10  East,  325.  7  Tauot.  251.  2  Manh. 

Append.  Chap.  XXXIX.  §  39.  527.  S-.  C 

l>S  Smith  R.  261.  f  1  Smith  R.  428.  2  Smith.  R.  667.  13 

•  Nwaiey,  Porter,  T.  44  Geo.  III.  K.  B.  East,  90.  3  Moore,  327.  1  Brod.  fc^Bing. 

Burm  ▼.  Po/flifr,  m  Scac,  M.  44  Geo.  III.  66.  S.  C.  hut  see  2  New.  Rep.  C.  ?.  76* 

S.  P.  and  see  1  Moore,  92.  conlrtu 

d  1  Moore,  92.  mod  see  5  Price,  1. 1  Brod«  1 1  Marsh.  21. 
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bt  ooits  under  Ibis  statute,  eaanet  be  suppdrted  by  m  reference  to  the 
notes  of  the  judge,  before  whom  the  cause  was  tried  ;  but  an  affid«^t 
roast  be  made,  shewing  there  was  no  reasonable  or  probable  cause  for 
tbt  arrest* :  And  the  fiourt  will  not  make  an  order  for  costlB  to  be  paid 
i»  tbe  defendaal  upon  this  slatnte,  where  it  a:ppears,  on  shewing 
eaoM,  thai  under  the  eireumtanees,  tie  pfamitiff  had  at  reasoMd)la  or 
pieUUe  canse  for  arresting  the  defendant,  to  the  fall  anoiknt  of  tk% 
sam  Cor  which  he  was  arrested**.  If  a  defendanflB  attorney  apply  Aw 
costs  OA  this  statttte,  withDol  suiBcieiit  grounds,  the  eourt  of  Common 
PksB,  on  dJseharging  the  rnle,  will  nmke  him  pay  theooM  of  the 
sfplicaition^ 

The  plaintiff,  we  may  remember,  is  not  tfntitfed  tb-  costs  hi'  a 
popular  action,  for  the  whole  ur  part  of  the  penalty  gtven  by  statute 
to  a  eofnmOD*  tnfbrrtier,  unites-  l^ey  are'  expressly  giretk  him  by  the 
ststaSe*.  N^or  was  the  dfefenchmt  entitled  to  costs-  in  smch  an  action; 
nntilthe  slaftute  WEiw.  t.  ».  §  S.  (made  perpetual' by  the  27  BHr. 
e.  IOt)i  by  wMsh  il  isi  enwsfed,  that  **  if  any  cdmrnon  mfbrmer  shall 
^  sriBingly  delay  hissuil^  or  shatt"  discontinue,  or  be  nonsuit,  or  simll 
^  have  tbe  nsaitter  pass  agaiinst  hiiti*  therein-  by  verdict  or  jtid^eht  in 
*  hMT,  tie  said  informer  shall- p«y  to  tbe  defendant  hi^  eost^^  charges 
^  aad<  Aimages,  to  be  assignied  by  die*  court  in  Which*  the  suit 
*^  shall  be  attempted  */'  with  a  proTiso,  that  ^  Miis  act  shall  not 
"  extend  to  any  officer,  who  in  respect  of  his  office,  has  heretofore 
^  iiaoaOy'  sued  uponr  penal  laws ;   nor*  to   any  officer,  suing  only 

fiar  BMMeni'  eoaeerning  hb  office*."  This  aoC  of  pariiameat^ 
aUdi  seenas  ta  g|Y»  eoetS'  upoa  aa  anut  of  jodgmeat^,.  oAtendiv  to 
aeliQaa  brought  uponr  a  mA^eqUiMd  statute',  oi»  one  that  i»  re- 
feahd^;  and  alsato  aotionst^at  tmm^  fotparf  of  a  peaaky,.  aswell 
as  whssa  tbe  toAofe  ia  gjfvea. to  a»  oommon)  iufbrmer' :   Bat  it  does  not 


u 


•  ]  Taunt  60.  ^^^  payment  of  cost«,  in  caie  they  be  noo* 
^  I  Smith  R.  5^1.  tnd  see  1  Moore,  92.  Hiitad,  or  a  verdict  pass  against  them  :   See 

*  iTannt.  191.  *(»  '^  Dornf.  k  East,  367. 

**  Ante,  937.  'Otib.  C.  P.'  27l.  bift'tee  Hbl.  ObMa,  ^03. 

•«L1  Raym.  1B33,  Iftifc  M*.  Prt  324;  t  Willed,  398. 440.  1  y^Wkt  1*77. 

and  tee  the  statute  84  Hen.  VIII'.  c:  8:  ^  Hat.  35,  6.  8^^«b;  10«. 

vhich  exempts  pUintiffif,  suing  to  tbe  use  *  Cowp.  366.  Say.  Ca«t»,  IS.  Si  C.  tfid  lee 

«f  the  kiagi  in  any  action  whaUoerer^  firom  t9tt.  1 10^.  S^inS  Abr.  ^t,  %  Si  0. 
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extend  to  actions  brought  by  the  party  grieved,  upon  a  remediaf 
statute*. 

Where  there  are  several  defendants,  who  succeed  in  the  action,  the 
plaintiff  may  pay  costs  to  which  of  them  he  pleases** :  And  if  they 
fail,  each  of  them  is  answerable  for  the  whole  costs :  Thus,  where  an 
ejectment  was  brought  against  several  defendants,  who  defended 
severally,  and  at  the  assizes  one  of  them  confessed  lease  entry  and 
ouster,  and  had  a  verdict  against  him,  but  the  others  did  not  confess  ; 
the  court  upon  application  said,  the  officer  must  tax  the  same  oosts 
against  all  the  defendants ;  and  that  if  the  plaintiff,  after  he  had  sa- 
tisfaction against  one,  should  take  out  execution  against  another^  the 
latter  might  apply  to  the  court^. 

Where  one  of  several  defendants  lets  judgment  go  by  debalt,  and 
the  other  pleads  a  plea  which  goes  to  the  whole  declaration,  and  shews 
that  the  plaintiff  had  no  cause  of  action,  if  this  plea  be  found  for  the 
defendant  who  pleaded  it,  he  shall  have  costs ;  and  being  an  absolute 
bar,  the  other  defendant  shall  have  the  benefit  of  it,  and  not  pay 
costs  to  the  plaintiff^ :  But  where  the  plea  does  not  go  to  the  whole, 
but  is  merely  in  discharge  of  the  party  pleading  it,  there  the  other 
party  shall  not  have  the  benefit  of  it ;  but  shall  pay  oosts,  though  it 
be  found  against  the  plaintiff^. 

Before  the  statute  8  &  0  W.  III.  c.  11.  if  one  of  several  defendants 
bad  been  (Mcquittedj  he  was  not  entitled  to  his  costs ;  the  courts  con- 
struing the  former  acts  to  relate  only  to  the  case  of  a  total  acquittal 
of  all  the  defendants^  This  being  found  inconvenient,  it  was  enacted 
by  the  same  statute,  §  1.  that  ^^  where  several  persons  shall  be  made 
**  defendants  to  any  action  of  trespass,  assault,  false  imprisonment,  ot 
*^  ejectione  firmm^  and  any  one  or  more  of  them  shall  be,  upon  the 
<<  trial  thereof,  acquitted  by  verdict,  every  person  so  acquitted  sbaU 
**  recover  his  costs  of  suit,  in  like  manner  as  if  the  verdict  had  occn 


•1  And.  116.  2  Uoo.  116.  4Leon.  hS.  1372.  1  Str.  610.  8  Mod.  817.  S.  C.  Gas. 

Cro.  Eliz.  177.  Hut  2t.  1  Salk.  30.  Pr.  C  P.  107.  Pr.  Reg.  102,  S.  C  8  H. 

l»  1  Sir.  516. 2  Str.  1203.  Blac.  2S. 

«  Bol.  i^  iH  335,  6.  •  Same  caaesi  1  Wils.  89.  3  DarnC  3; 

<  Ca  Lit.  125.  Cra.  Jac  134. 1  Ler.  63.  East/656. 

ISid.  76.  IKeb.  284,  &  C.  SLd.  Raym*  ;2Str.  1005.  and  see  1  Salk.  INw 
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''  giTen  apiinst  the  ptaintiflT,  and  acquitted  all  the  defendants ;  unletis 
**  the  judf^.  b«'fore  whom  the  cause  is  tried»  shall  immediately  after 
"  the  trial  ihereof,  in  open  court,  certify  upon  the  record  onder  his 
*'  handy  that  there  was  a  reasonable  cause  for  making  such  person  a 
**  defendant/*  This  statute  is  confined  to  the  particular  actions 
mentioned  therein  ;  and  does  not  extend  to  an  action  of  trespass  upon 
the  GcMe*,  nor  consequently  to  an  action  of  trover^ :  neither  does  it 
extend  to  an  action  of  replemn* ;  nor  to  an  action  of  debt  on  hood 
against  executors,  one  of  whom  is  acquitted  on  the  plea  of  plene  ad^ 
mimUtravii  prwter^.  On  a  joint  plea  of  not  guilty  to  tre»pa$g  and 
a$$auUy  if  one  defendant  he  found  guilty,  with  one  shilling  damages 
and  one  shilling  costs,  and  the  other  acquitted,  the  latter  is  not  only 
entitled  to  forty  shillings  costs'. 

When  a  feigned  issue  is  ordered  by  a  court  of  lair,  whether  it  be 
in  a  ctVil  or  criminal  proceeding,  the  costs  always  follow  the  verdict, 
and  must  be  paid  to  the  party  obtaining  it'.  But  when  a  feigned 
issue  is  ordered  by  a  court  of  equUy^  the  costs  do  not  follow  the 
▼erdict,  as  a  matter  of  course ;  but  the  finding  of  the  jury  is  returned 
back  to  the  court  which  ordered  the  issnp,  and  the  costs  there  are  in 
the  discretion  of  the  court'.  When  the  issue  is  ordered  by  a  court  of 
law,  on  a  rule  for  an  information*,  or  motion  for  an  attachment^,  the 
costs  of  (he  original  rule  or  motion  do  not  in  general  follow  the  Terdict, 
but  only  the  costs  of  the  feigned  issue ;  which  costs  are  to  be  reckoned 
from  the  time  when  the  feigned  issue  was  first  entered  and  agreed  to^ 
Yet,  where  it  was  ordered  by  the  consent  rule,  that  the  costs  should 
abide  the  event  of  the  issue,  the  court  directed  the  whole  costs  to  be 
paid  under  it^. 


•  9 Sir.  1005.  (4  Darnf.  &  Esit,  409.)  the  court  strimgly 
^  Baniet,139.  intimated  an  opinion,  that  as  feigned  iMuet 
«3  Bur.   1284.  1  Btac.  Rep.  355.  Say.  were  only  granted  with  the   leave  of  the 

Coft*,  215.  S.  C.  court,  it  would  be  prudent  In  fotura,  when 

•  Duke  •/  Norfolk  ▼.  Antkony  and  another,  they  permitted  foch  iMU<«  to  be  tried,  to 
E,k^  Goo.  til.  K.  B.  compel  the  parties  to  connent,  that  the  coats 

•  3  Maale  &  Sel.  179.  should  be  in  the  discretion  of  the  court. 
'&t(r  and  Hogers,  1  Lil.  Pr.  344.  ffr  Holt,  ff  Say.  Rep.  9S9.  1  Bur.  603.  Say.  Ooits, 

Ch.  J.  Barnes,  130  I  Wilt.  S61.  331.  Say.  144.  &  C. 

Rep.  94.  1  W  Is.  324.  S.  C.  and  see  Burt  k  Ssy.  Rep.  853. 

Prac  Bxcbeq.  S48, 9.  Peake's  Cas.  Ui.  PrL  >  I  Bur.  604. 

«9. 904.  7  Taunt  31    S  Manh.  355.  S.  C.  .      k  ^  Bar.  1091.  and  tee  3  Mauls  k  Stl. 

Batia  tbs  oaie  of  BMnt  t.  lA  Utrkrity^  393. 
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Haviog  thus  shewn,  in  wfaat  cases  the  parties  are  entitled  to  cost^^ 
I  shall  proceed  toconsider,  what  costs  they  are  respei^tively  entiUed , 
to ;  with  the  means  of  taxing  and  recovering  them,  as  b^tWeeil  party 
and  parhf. 

When  the  plaintiff  recovers  $mgle  danoages,  he  is  only  entitled*to 
iingle  cosiM,  unless  more  be  expressly  given  him  by  statute:  And 
»ingle  damages  only  are  recoverable  in  an  action  against' a  tenknt/ to 
i^cover  the  value  of  three  years  improved  rent  of  the  premises,  for 
secreting  an  ejectment,  on  the  statute  11  Geo:  II.  c.  19.  §  1^.  Bat 
if  double  or  treble  damages  are  given  by  a  statute,  subseqtieat  to 
the  statute  of  Gloucester ,  in  a  case  w herein  single  damage?  were  be- 
fore recoverable,  the  plaintiff  is  en  titled*  to  dotiMe  or  treble  costb,  al- 
though the  statute  be  silent  respecting  them^ ;  as  in  an  action  upon 
the  2  Ehn*  IV.  c.  ll.""  &c.  So  treble  costs  are  reooverable  by  the 
plaintiff,  in  an  action  on  the  case  for  treble  damages,  against  thd 
sheriff,'  on  the  statute  29  Elifsv  c«  4.  for  extortion^.  In  sbme  cas^, 
dUnMe  or  treble  costs  are  expriBSsly  given- to  the  pldifttiff ;  as  upon 
the  game  laws,  by  the  statute  2  Geo,  III.  c.  19!  §  5. :  And  wberevib^ 
a  plaintiff  is  entitled  to  double  or  treble  costs,  the  costs  given  by  the 
court  de  incremento  are  to  be  doubled  or  trebled,  as  wdl  as  those  gi?ra 
by  the  jury^  But  double  or  treble  coats  are  not  to  be  undersrlood  to 
mean,,  according  to  their  Uteral  import,  twice  or  thrice  the  anoKHtBt  cf 
single  costal  When  a  statnte  gives  double  costs,  they  are  caldfhtted 
tbtts*:  1.  the  common  costs ;  and  then  half  the  common  costs :  If 
treble  oosiSf  1«*  the  common  costa;  2.  htlf  of '  these ;  and- then  half 
of  the  latter^. 

Double  or  treble  costs  are  also  in  some  cases  expressly  given  to  the 
defendant ;  as  in  actions  against  justices  of  the  peace,  constables,  &c. 
by  the  7  Jac.  I.  c.  5«.  (made  perpetual  by  the  21  Jac.  I.  c.  12;  §'2.)  ; 


•"2  Bi^rn.  &  AW.  669.  (aj,  19.  S.  C.  2  Sir.  1048.  but  see  1  Dumf.  k 

^SAy.  OoHs,  298.  and  see  Unl.  CosU,  East,  252. 

19.  4T5,'  &c.  'Table  of  Costs,  in  princ^.  1  Cbit  Rep. 

«il^,  90a.9ST.  131.  faj, 

^^'Biffi.  h^  AM.  3d3.'  1  Chit:  Re|>.  137.  K  ThU  statute  does  not  extend  to  mctioos 

S.  C .  And  for  tbe  judgment  in  this  caJle,  seft  for  a  oaere  non-feasanee,  bat  only  where  sone- 

Append.  Addend,  p.  164.  thing  is  done  by  the  officers.  2  Lev.  5250.  3 

•  3  Leon.  52.  Cro.  Eliz.  581  3  Xet.  SS 1 .  East,  92.    And  accordingly,  parish  ofileers 
OMtl^  2dn:  331.  1  'Sana:  265.  1  Ld.^-'Raym.   *  or  persons  acting  on  their  behalf,  sure  not 
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fordis^esstfs  for  rents  fiod  ^ornicss,  i)y  the  li  Geo.  II.  c.  M.  §  », 
9/;  where  the  pifHoUff  ^eoQ^t^rs  jieae  than  40«.  damages,  by  the  fiS 
Ceo.  II.  C.33.  §  W.**;  oa  ibe  huliding  act,  U  Geo.  HI,  e.  78. 
§  100.' ;  agaiast  officer^  of  Ibe  exeiae  or  cuatonis,  by  the  23  Oeo.  III. 
c.  70.  §  84.  24  Geo.  III.  aesa.  8.  c.  47.  §  U.  80.  and  28  Oeo.  Ill: 
c.  87.  §  23. ;  agipiinat  persons  hoiding  piiblio  enploymaDts,  &c.  ami 
hafiug  power  to  conuoit  to  safe  cuatQdy,  by  the  42  Geo.  III.  0.,  8S. 
§  0.;  or  against  any  person  or  persons,  for  aay  thing  done  in  pur-^ 
fiuaoce  of  the  act  for  consolidating  the  poosriaioas  of  the  acts  relating 
to  the  duties  under  the  management  of  the  commissioners  for  the 
affairs  qf  taxes,  or  afiy  aot  for  grantiag  duties  to  be  assessed  vacler 
tbe  regul^toas  of  that  aot"* ;  or  in  acUons  on  the  mutiny  aol«,  or  te 
QOD-residence^  Ip  i^beae  and  simikr  cases,  where  it  does  not  apfiear, 
OQ  the  face  of  the  record,  that  the  defendant  is  entitled  to  the  beoefiA 
of  the  act,  (as  where  be  pleads  the  general  issue,)  and  there  is  iia 
pvticolar  mode  aM>«iated  for  recovery  of  the  costs,  the  proper  mode^ 
af(er  a  noosuit  or  verdict  for  the  defendant,  is  to  apply  to  the  Qoivt, 
apon  an  aQidavit  of  the  facts,  for  leave  to  enter  a  sugg^tion  on  tba 
roU>;  which  suggestion  should  be  entered  before  the  entry  of  final 
jadgment** :  And  it  cannot  be  done  by  rule  of  court^  unless  where  the 
plaintiff  moves  for  leave  to  discontinue,  on  payment  of  coals;  in 
w^ch  Qa«^,  tlie  court  may  make  it  pavt  of  the  ruk,  that  be  shall  pay 
iauif^  or  treble  coats'^.  But  wheae  a  particular  mode  is  appointed  by 
statute,  for  tbe  recovery  of  double  or  treble  costs,  as  by  the  oertijkaie 
of  the  judge  who  tried  the  cause,  en  the  7  Jac.  I.  c.  5.  there  thai 
partioubr  mode  most  be  observed' :  so  that  if  the  judge  certify,  Ifaase 
ia  no  need  of  a  suggestion ;  and  if  he  do  not,  it  is  of  no  avaii,  ejuiapt 
wbara  judgmeot  goes  by  de&ult".    Where  a  defendant  is  entitlad  to 


-  iiDder  this  statute  to  dooUe  costs,  '  57  Geo.  HI.  c.  99.  §  45. 

°nPinilsineDtasiBCMex>f  aQonsuitfiDan  >  1  Str.  49,  50.  Cas,  Pr.  C.  P.  16.  Cat. 

actJoA  hnufht  a^io^t  them,  f«r  the  price,  temp,  HarUw.  126.  Id.  138.  8  Str.  1031.  $.Cr 

ii  soodi  lold  and  delivered  to  tbein  for  tbe  Say.  Kep.  214.    3  Wilt.  443.  9  East,  322. 

ttse  of  the  poor.  3  Maule  &  Sel.  131.  Append.  Chap.  XXXVIL  §  25.  28,  9,  30. 

•  TWf  ttatole  does  not  extend  to  a  dis-  *  5  Tauul.  820.   1  Marsh.  382.  8,  a  S 
travfer  jimat  chargB,  or«micr*fi»raheriot  Ifaule  k  Sel.  591. 

«»*?.    4n(g,  991.  *  1  S|r.  50. 

•  3  Maule  &  Sel.  169.  k  2  Str.  974.  Cas.  Ump.  Hardw.  125. 

'  9  East,  322. '  l  2  Vent.  45.   Doug.  307,  8.  7  Durof.  fc 

^  43  Oeo.  IlL  c.  99.  }  70.  East,  448.  but  see  Doug.  308.  n. 

•  5  Taunt  820.  1  Marsh.  382.  8.  a  3  ^  Cas.  tai^.  Hsnhr.  138,  9. 
^•vk  k  Sel.  591. 
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treble  costs,  under  a  statute,  by  a  judge's  certificate,  and  judgment  m 
entered  up  for  treble  costs  generaUy^  without  stating  on  what  ground 
the  defendant  is  entitled  to  tbenii  this  is  a  substantial  defect ;  and 
the  court  of  Common  Pleas  would  not  amend  the  judgment,  by  strik- 
ing out  the  word  '<  treble  :*'  But  the  court  of  King's  Bench,  in  the 
same  case,  allowed  an  amendment  to  be  made  on  the  record,  by  in- 
serting the  certificate  of  the  judge  who  tried  the  cause,  allowing  the 
plaintiff  treble  costs,  which  had  been  omitted  by  the  clerk  in  entering 
judgment  in  the  Common  Pleas^. 

Costs  are  taxed  by  the  master  in  the  King's  Bench,  or  prothono- 
taries  in  the  Common  Pleas,  upon  a  bill  made  out  by  the  attorney  for 
the  preyailing  party ;  or  more  frequently  without  a  bill,  upon  a  Yiew 
of  the  proceedings;  and  if  there  have  been  any  extra  expences, 
which  do  not  appear  on  the  face  of  the  proceedings,  there  should  be 
an  affidavit  made  of  such  expences,  to  warrant  the  allowance  of  them ; 
which  is  called  an  affidavit  of  increased  costs^.  In  country  causes, 
such  an  affidavit  is  generally  made;  and  if  sworn  before  a  com- 
missioner, it  must  be  filed  with  the  clerk  of  the  rules  in  the  King's 
Bench,  or  secondaries  in  the  Common  Pleas :  and  in  the  former  court, 
the  clerk  of  the  rules  makes  a  copy  of  it  for  the  master ;  but  in  the 
latter  court,  it  is  usual  for  the  secondaries,  on  being  paid  for  a  copy, 
to  mark  the  affidavit,  and  permit  the  original  to  be  taken  to  the  pro- 
thonotartes,  who  keep  it  till  the  costs  are  taxed,  and  then  send  it  to 
the  secondaries  to  be  filed.  It  is  also  usual  to  give  notice  to  the 
opposite  attorney,  of  the  time  when  the  costs  are  intended  to  be 
taxed ;  but  in  order  to  enforce  it,  there  must  be  a  side-bar  rule  to  be 
present  at  taxing  costs'' :  which  rule  is  obtained  from  the  clerk  of  the 
rules  in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas,  and 
a  copy  of  it  should  be  duly  served ;  after  which,  if  the  costs  are  taxed 
without  notice,  the  taxation  is  irregular,  and  the  attorney  liable  to  an 
attachment.  If  either  party  be  dissatisfied  with  the  allowance  of  costs, 
be  may  apply  to  the  court,  for  a  rule  to  shew  cause  why  the  master  or 
prothonotaries  should  not  review  their  taxation*:  And  where  an 
attorney  had  charged  for  a  declaration  as  containing  morefolioB  than 
it  really  contained,  and  this  charge  was  allowed  by  the  master,  the 


•  5  TauDt  820.  1  Marsh.  389.  &  C.  <&  /dL  §  5,  6. 

^  3  Maule  &  Sel.  591.  f  5  Taunt.  66a 

«  Append.  Chap.  XXXVIII.  §  7. 
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Wirt  of  nog's  Bench  held  it  to  be  a  good  ground  for  reviewing  the 
taxation' :  But  the  affidavit,  in  support  of  the  rule,  must  be  confined 
to  the  objections  alledged  against  the  taxation,  and  not  enter  into  the 
merits  of  the  caase**. 


The  means  of  recoTering  costs,  as  between  party  and  party,  are  by 
exeemHon  or  aciiany  upon  a  judgment  obtained  for  them ;  or  by  ot- 
iaekmcmi,  upon  a  rule  of  court^.  Thus  in  e;eclmefif ,  where  there  is 
a  Terdict  and  judgment  against  tho  tenant,  execution  may  be  taken 
out,  or  an  action  brought  thereon,  for  the  costs^ :  but  where  the  plain- 
tiff is  nonsuited,  for  the  defendant's  not  confessing  lease  entry  and 
•oster,  the  lessor  of  the  plaintiff  must  proceed  by  attachment,  upon 
die  consent  rule*.  And  so  where  the  nominal  plaintiff  is  nonsuited 
apon  the  merits,  or  has  a  Terdiet  and  judgment  against  him,  the  only 
remedy  is  by  attachment,  against  the  lessor  of  the  plaintiff  ^ 

In  proceeding  by  aiiackmenif  a  copy  of  the  rule,  with  the  officer's 
(iUocatmr  thereon,  should  hepermmaUj^  served  on  the  party  liable  to 
the  payment  of  costs ;  and  at  the  same  time  the  original  rule  should 
be  shewn  to  him**,  and  a  demand  of  payment  made* :  And  where  the 
costs  are  ordered  to  be  paid  to  the  attorney,  the  demand  may  be  by 
the  acting  attorney  in  the  cause,  although  he  act  in  the  name  of 
another  attorney^.  If  the  costs  be  not  paid,  the  court,  upon  an  affida- 
vit of  the  circumstances^,  will  grant  an  attachment"' ;  the  rule  for 
which  is  absolute  in  the  first  instance",  and  may  be  moved  for  on  the 
last  day  of  term"".  In  the  Exchequer,  the  defendant,  after  a  personal 
demand  and  refusal,  may  proceed  against  the  plaintiff  by  Mubpwmt 
and  attachment,  for  non*payment  of  costs  on  a  non  prot^  or  for  not 
proceeding  to  trial^". 


s  1  Cbit  Rep.  544.  *  HMwd  v.  Hortonf  H.  36  Geo.   IIL 

b  id.  321.  K.  B. 

€  S  H.  Blac.  848.  ^  Say.  Rep.  95. 

4  Run.  Eject.  4l5.  >  Append.  Chap.  XXXVIII.  §  8. 

«  /(<.  iM  I  Salk.  «59.  Banie«,  415.  "  M  §  9,  lO. 

'Ron.  Eject.  415, 16.  r%  and  Boii^-,  M.  ■  Ptr  BuUtr,  Ju»t  M.  84  Geo.  III.  K.  B. 

6  Geo.  II.  3  Tannt.  485.  1  Boi.  h  Pal.  477.  AnU,  491,  8, 3. 

>  3  Donir.  k  Bast,  351.   B^  r.  SmUh,  o  5  Bar.  8686. 

K.B.perCKr,  p  Append.  Chap.  XXXVUI.  $  n»  U, 

h/<i{.iM  13,14. 


Digitized  by 


Google 


lOM  CW  OOSTO. 

To  assist  the  parties  io  the  reeovery  of  oOMs,  and  ik  JuKiee 
betpreeR  them,  tiiey  are  alloived  to  deduct  «r  set  •if  the  costs,  or  Mc 
ondeosts,  in  one  aciioDy  «gsio6t  those  ia  aootker.     This  pcoetics, 
however  agreeable  to  natural  justice,  does  not  seem  io  have  obtaiieA 
till  lately,  in  the  court  of  King's  Bench' :   But  io  the  Common  Pleas, 
it  has  been  freq«ieotljr  allowed  ;   and  that,  mU  only  where  Iks  ]Nrties 
have  bee«  the  a€une\  but  also  whene  they  hxwe  been  in  some  messwe 
4iJf€T€nt.    Thus,  a  party  has  been  permitted  to  set  off  a  sspoifato 
demand,  for  eosis  payable  to  himsolf  aloae^  agaiMt  a  joimi  dsinaDd, 
for  oosts  payable  by  himself  asd  others'^ :  aad  he  has  ala»  baea  par- 
BMtted  to  set  off  a  jwtd  demand,  for  costs  payable  ta  hioiadf  aad 
aaoiher,  against  a  $epafuts  demaad,  for  damages  and  oosts  payable 
by  himself  only**.     But  the  court  on  motion  will  not  enable  a  pri« 
$0oer  to  set  off,  in  a  summary  way,  a  debt  for  which  he  has  obtained 
no  judgment,  against  the  plaintiflf's  execvrtion* :    And  where,  in  an 
action  of  trespcLSB  against  four  defendants,  the  plaintiff  obtained  a 
verdict  against  one,  and  the  other  three  were  acquitted,  the  court 
would  not  suffer  the  costs  of  the  three  defendants,  who  were  aocpiilted, 
to  be  deducted  out  of  the  plaintiff's  costs,  against  that  defondaat  who 
was  found  guilty  ;   dedaring  the  motion  to  be  unprecedented^     So  a 
judgment  recovered  by  A.  against  B.  and  C.  cannot  be  set  ofl^  so 
application  to  the  general  jurisdiction  of  the  court,  against  another 
judgment  recovered  against  A.  by  the  assignees  of  B.  under  an  in- 
solvent debtor's  act ;    the  interest  of  third  persons  intervening,  who 
have  peculiar  claims  by  the  statute^.     In  the  King's  Beodi,  we  have 
seen^,  tbe  court  will  not  in  geoeral  suflbr  the  debt  and  costs  in  one 
action  to  be  set  off  against  those  in  another,  until  the  attorney's  UB 
be  first  discharged ;  but  in  the  Common  Pleas,  the  attorney's  lian  Cor 
his  costs,  is  holden  to  be  subject  to  tbe  equitable  claims  that  exist 
between  the  parties  in  the  cause*.     Where  the  application  b  made  by 


•  2  Sir.  891.  1803.   Bui.  NL  Pri,  33fi.   4  T.  24  Geo.  IIL  K.  B.  S.  P.  and  see  1  H. 

Darnf.  k,  East/ 124.  8  Durnf.  k  Kait,  69.  Blac.  2n.  657.  2  H.  Blac.  587. 

^  Barnes,  145.   2  Blac.  Rep.  826.  S69.  3  «  6  Taant.  176. 

Wils.  396.  Say.  Costs,  256.  S.  C,  Bui.  Nu  '  Barnes,  145.  Bal.  M.  Prl  55S.  Imtfee 

Fri.  336.   2  H.  Blac.  440.  587.    2  Bos.  &  1  H.  Blac  23.  217.  657.  2  H.  Blac  587. 

Pul.  28.  4  Taunt  634.  but  sec  1  Nev  Rep.  «  3  East,  149. 

C.P.  311.  ^Ante,lQe. 

«  Barnes,  146.  but  see  Mfl  130.  i  Id.  ihid.  and  see  Lee's  Prac  Die.  1  V.  p» 

<l  Say.  Costs^  254.   2  Blac.  Rep.  827.  S.  108|  9.  340, 41.  4  TaanU  632. 
C  dt^di  CaMonm  ?•  Thon^iton  and  another. 
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the  party  to  whom  the  larger  sum  is  due,  tlie  role  is  for  a  stay  of 
prooeediogSy  od  acknowiedging  satisfaction  for  the  leM  sum* :  but 
where  the  less  sum  is  due  to  the  party  applying,  the  rule  is  to  have  it 
dedacted,  and  for  a  stay  of  proceedings,  on  payment  of  the  balanced 


» Bol.  Ni.  Pri.  336.  8  Durnf.  fc  East,  CO.      Say.  Coits,  854.  and  lee  4  Durnf .  &  Eist, 
1  TaooU  4S6.  1  Maule  &  S«l.  696.  184. 

*3  Bke.  Rep.  869.  8  Wils.  396.  S.  C. 
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CHAP.  XXXIX. 


Of  Execution  by  Fieri  Facias,  Capias  ad  Satisfa- 
ciendum, and  Elegit  ;  and  in  Replevin,  and 
Ejectment. 

T^XECUTIONy  in  civil  actions,  is  the  mode  of  obtaining  the  debt 
or  damagesi  or  other  thing  recovered  by  the  judgment* :  and  it 
is  either  for  the  plaintiff  or  defendant  For  the  former,  upon  a  judg- 
ment in  debt,  the  execution  is  for  the  debt  and  damages,  or  in 
fusumpaitf  covenant,  case,  repleoin,  or  tre9pa$Sy  for  the  damages 
and  costs ;  to  be  levied,  in  an  action  against  an  executor  or  admi- 
niitrator,  of  the  goods  of  the  testator  or  intestate,  in  the  hands  of 
the  defendant,  if  he  hath  so  much  thereof  in  his  hands  to  be  admi- 
nistered, and  if  not,  then  the  damages  or  costs  to  be  levied  de  banU 
propriu/^.  Upon  a  judgment  in  detinue^  the  execution  is  for  the 
goods,  or  their  value,  vfith  damages  and  costs ;  and  in  ejectment, 
for  the  plaintiff  to  have  possession  of  his  term  in  the  tenements  re- 
covered, with  or  without  damages  and  costs.  For  the  defendant, 
upon  a  judgment  in  replevin,  the  execution  at  common  law  is  for  a 
return  of  the  goods^ ;  or  upon  the  statute  17  Car.  II.  c.  7.  for  the 
arrearages  of  rent,  and  costs^ :  and  in  other  actions,  upon  a  judg- 
ment of  nan  pros,  nonsuit,  or  verdict,  it  is  for  the  costs  only. 

In  the  present  chapter,  it  is  proposed  to  consider  the  ordinary  modea 
of  execution  for  the  debt  or  damages  and  costs,  in  debt  or  CLssmmp' 
sit,  &c.  by  Jleri  facias,  against  the  goods  and  chattels  of  the  party 
against  whom  the  judgment  is  given  ;  by  capias  ad  satisfadendmn, 
against  his  person ;  or  by  elegit,  against  his  goods  and  a  moiety  of 


•  Bac.  Abr.  tit  Execution,  A.  Com.  Dig.      pend.  Chap.  XXXIX.  §  8.  16. 
tit  ExtctUim,  A.  1.  c  Append.  Chap.  XLIII.  f  76»  i 

*Cro.  Eli*.  887.   Dyer,  ISH.  fbj.  Ap-  */A§73,4,S. 
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bis  lands  :  for  a  return  of  the  goods  in  replevin,  hyretamo  habendo  ; 
and  for  the  recoTery  of  the  possession  of  the  term  in  ejectment^  by 
habere  facicu  posBessionetn, 

At  common  law,  when  a  subject  sded  execution  upon  a  judgment 
for  debt  or  damages,  be  could  not  have  the  body  of  the  defendant  or 
his  land  in  execution,  unless  it  were  in  special  cases ;  but  could  have 
execution  only  of  his  goods  and  chattels,  and  of  his  com  and  other 
present  profits  of  his  land  :  for  which  purpose  the  law  gave  him  two 
scTeral  writs,  to  be  sued  within  the  year,  one  called  a  fieri  facias, 
which  was  only  of  the  goods  and  chattels,  the  other  a  levari  facias, 
whereby  the  sheriflTwas  commanded,  that  of  the  lands  and  chattels  of 
the  defendant,  he  should  cause  to  be  levied,  &c*.  The  capias  ad 
Matisfaciendum  lay  at  common  law,  in  actions  of  trespass  vi  et  armis 
only ;  but  has  since  been  gi^en  in  other  actions,  by  a  variety  of  sta- 
tutes''. The  writ  of  elegit  was  given  by  the  statute  of  Westm.  2. 
(13  Edw.  1.)  c.  18 :  And  by  this  statute,  he  who  reoovereth  a  debt 
or  damages,  iiay  have  a  writ  of  execution,  for  levying  them  of  the 
hnds  and  chattels  ;  or  that  the  sheriff  shall  deliver  to  him  all  the  chat- 
tels of  the  debtor,  saving  only  his  oxen  and  beasts  of  his  plough,  and 
one  half  of  his  land,  until  the  debt  be  levied  by  a  reasonable  price 
or  extent.  In  replevin,  the  retomo  habendo  is  the  common  law 
writ  of  execution,  for  obtaining  a  return  of  the  goods  distrained,  on  a 
jodgnaent  for  the  defendant :  And  in  ejectment,  it  seems  that  the 
execution  for  the  plaintiff  at  common  law,  was  only  for  damages  and 
costs ;  the  writ  of  possession  not  being  introduced  until  about  the 
rrign  of  Henry  the  sevenths 

After  final  judgment  signed,  and  even  before  it  is  entered  of  record'', 
the  plaintiff  may  in  general,  at  any  time  within  a  year  and  a  day,  and 
whilst  the  parties  to  the  judgment  continue  the  same,  take  out  execu- 
tion by  fieri  facias,  capias  ad  satisfaciendum,  or  elegit,  &c.  pro- 
vided there  be  no  writ  of  error  depending,  or  agreement  to  the  con- 
trary* :  And  if  the  plaintiff  is  apprehensive  of  a  writ  of  error,  he  may 


«  2  lost.  394,  5.  and  see  3  Salk.  286.  But.  Ni,  Pri.  928. 

■»  Hob.  56.  Ante,  145.  •  I  Mod.  80.  Cas.  i€mp»  Htrdw.  53.  Ante, 

*  RuD.  Sject.  4,  5.  Adams  Eject.  10,  ll.  579. 

'GUb.  C.  P.  24.  Law  of  Executions,  43. 
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immediately  sue  out  ezecutiooi  without  waiiiug  to  have  his  costs 
4axed%  which  is  sometimes  done  when  the  debt  is  large  :  And  so,  if 
the  plaintiff,  after  obtaining  a  Terdict  in  ejectment,  sue  out  a  writ  of 
habere  faciaB  posBessionem^  without  waiting  to  tax  his  costs,  the 
defendant's  writ  of  error  will  not  operate  as  a  sypertedeoMK  But  after 
a  year  and  a  day  from  the  time  of  signing  judgment,  the  plaintiff  can- 
not regularly  takeout  execution,  without  reiriving  the  judgment  by 
4cire/acia9f  unless  9^  fieri  faciag  or  capias  ad  tatirfaciendum,  &c. 
was  previously  sued  out,  returned  and  filed,  or  he  was  hindered  from 
auiog  it  out  by  a  writ  of  error*,  &c. :  And  if  a  writ  of  error  be  brought, 
it  is  generally  speaking  a  supersedeas  of  execution  from  the  time  of 
its  allowance,  provided  bail,  when  necessary,  be  put  in  and  perfected 
in  due  time"^. 

Writs  of  execution  sue  judicial  writs,  issuing  out  of  the  court  where 
the  record  is,  upon  which  they  are  grounded* :  and  therefore  when 
a  record  is  removed  into  the  King's  Bench,  from  the  Coounon  Pleas, 
or  an  inferior  court,  by  writ  of  error,  and  the  judgment  affirmed^,  or 
plaintiff  in  error  non-prossed^,  or  when  judgment  is  affirmed  in  the 
Exchequer  Chamber\  or  House  of  Lords',  to  which  a  transcript  only 
is  removed,  the  execution  issues  out  of  the  court  of  King's  Bench. 
•So,  if  proceedings  are  removed  out  of  the  county  court,  or  other  court 
not  of  record,  by  writ  of  false  judgment,  and  the  plaintiff  is  non* 
prossed,  the  execution  shall  issue  out  of  the  court  above^ :  but  in  the 
latter  case,  a  scire  facias  seems  to  be  necessary* :  And  in  like  man- 
ner, we  have  seen",  the  execution  issues  out  of  the  superior  court, 
when  the  record  or  transcript  of  the  proceedings  is  removed  from  the 
courts  in  Wales,  or  the  counties  palatine,  or  from  an  inferior  court, 
by  certiorari,  under  the  statute  10  Geo.  III.  c.  70.  or  33  Geo.  III. 
c.  68. 

The  party  suing  out  execution  for  the  debt  or  damages  and  costs 
recovered,  or  the  costs  only,  may,  at  his  election,  have  a^ert  fadau 

•  5  East,  146, 7.  and  lee  4  Taunt.  289.  *  Palm.  186,  7. 
fc  4  Taunt  839.  I  Cowp.  843. 

«  Arf,  Chap.  XLI.  k  Bro.  Abr.  tit.  ExeaUion,  112.  tit.  Faux 

*  Pad,  Chap.  XLII.  Judgment,  6. 

•aSaund.  27.  58.  (2J.  i  id.  Bro.  Brev.  Jud.  206.  318.  3«a 

'Cowp.  843.  ^jinU,40i,^ 

f3j>anif;jb£ut,657. 
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•gftlost  the  goods,  a  capias  ad  $aiufaciendum  against  the  person^ 
or  an  elegit  against  the  goods  and  moiety  of  the  lands,  of  the  party 
chargeable* :  And  hairing  stted  out  one  writ  of  execution,  he  may, 
before  it  is  executed,  abandon  that  writ,  and  sue  out  another  of  a 
iUferent  sort :   Or  he  may  hate  several  writs  of  the  same  sort, 
running  at  the  same  time,  in  order  to  take  the  defendant,  or  his 
goods,  &c.  in  diflbrent  counties :  And  Where,  in  an  action  against 
two  defendants,  the  plaintiff  sued  out  two  seteral  writs  of  testatum 
fieri  facias  at  the  same  time  into  different  counties,  and  the  sheriff 
under  each  of  them  took  possession  of  the  goods  of  one  of  the  defend- 
ants ;   it  appearing  that  the  plaintiff^s  object  was  merely  to  obtain 
payment  of  his  debt,  and  that  he  was  willing  to  allow  the  defendants 
the  fall  benefit  of  all  monies  levied  under  the  writ  in  one  county,, 
before  he  would  call  on  the  sheriff  to  return  the  writ  issued  into  the 
other,  the  court  of  Exchequer,  under  these  circumstances,  refused  to 
put  the  plaintiff  to  his  election,  which  of  the  writs  he  would  proceed 
under,  and  to  set  aside  the  other  for  irregularity^.     So,  if  nuUa  bona 
be  returned  to  n  fieri  facias^  ot  non  est  inventus  to  a  capias  ad 
satisfaciendum^  or  nihil  to  an  elegit^  the  party  may  afterwards  sue 
oQt  another  writ,  of  the  same  or  a  different  species,  for  the  debt,  &c. ; 
orifpart  only  be  levied  on  a^eriy*acia«,  or  of  the  goods  upon  an 
eUgHf  and  nihil  be  returned  as  to  the  lands%  he  may  have  a  new  writ 
of  execution  for  the  remainder  :  Or,  if  the  capias  ad  satisfaciendum 
be  rendered  ineffectual  by  the  death  or  escape  of  the  party  charg^- 
able,  the  other  party  may  have  a  new  writ  for  the  whole.     So  he  may 
sue  out  and  execute  several  elegitsy  for  lands  in  different  counties  : 
And  on  statutes  merchant,  statutes  staple,  and  recognizances  in  nature 
of  statutes  staple,  the  body  goods  and  lands  being  all  liable  by  the 
several  acts  of  parliament  that  create  these  securities,  the  conusee 
may  take  all  at  once,  or  at  different  times ;  and  if  he  extend  the  lands 
first,  be  may  afterwards  take  the  body"*.      But  after  part  of  the  debt 
and  costs  has  been  levied  on  Si  fieri  facifis^  the  plaintiff  cannot  regu« 
larly  sue  out  another  ^ertyacta«  into  the  same,  or  testatum  inte  a 
different  county,  and  levy  the  residue  under  it,  before  the  return  of 
the  first  writ*.    So,  where  the  sheriff  has  taken  goods  in  .execution 


•Bac.  Abr.  tit.  Execution,  D.  Str.  226.  2  Ld.  Raym.  1451.  S.  P. 

^  CooptT  0.  Ritoe  and  anotier,  T.  51  Geo.  *  Hob.  60.  2  Rol.  Abr.  15,  fiac.  Abr*  tiU 

III.  in  &«•  Extcution,  D, 

f  Iiob.58.  1  Lev,  99.  1  Sid.  184.S.C.  1  f  Baniet,213. 
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under  tijleri/aciaiy  the  plaintiff  cannot  sue  out  a  capioi  ad  mtit^ 
fadendumj  until  the  fieri  facias  has  been  returned ;  though  be 
should  have  withdrawn  the  execution  under  it* :  And  wherever  a 
capias  ad  satisfaciendum  is  sued  out,  and  the  defendant  taken  under 
it,  the  plaintiff  cannot  afterwards  have  9,  fieri  facias  or  elegit^  unless 
the  defendant  die  in  execution,  or  escape,  or  be  rescued.  So,  if  lands 
be  e^itended  on  an  elegUy  and  delivered  to  the  plaintiff,  he  cannot 
afterwards  have  a  fieri  facias^  or  capias  ad  satisfaciendum^  :  And 
though  be  take  but  an  acre  of  land  in  execution,  yet  it  is  deemed  a 
satisfaction  of  the  debt,  be  it  never  so  great,  because  it  may  in  tUQ^ 
come  out  of  the  profit^^. 

There  are  some  cases  however,  in  which  execution  cannot  be  taken 
out  without  leave  of  the  court ;  as  where,  in  actions  on  a  policy  of 
assurance,  there  is  a  verdict  for  the  plaintiff  against  one  of  several  un- 
derwriters, and  the  rest  have  entered^into  the  consolidation  rule,  and 
agreed  to  be  bound  by  it**.  And  it  seems,  that  on  a  writ  of  error  coram 
nobisj  execution  taken  without  leave  of  the  court  is  irregular** 
So  where  in  ejectment^  the  landlord  is  admitted  to  defend  on  the 
tenant^s  non-appearance,  and  judgment  is  thereupon  signed  against 
the  casual  ejector,  with  a  stay  of  execution  till  further  order,  and  the 
plaintiff  is  afterwards  nonsuited  at  the  trial,  on  account  of  the  land- 
lord's not  confessing  lease  entry  and  ouster,  the  lessor  of  the  plaiotiflT 
roust  apply  to  the  court,  for  leave  to  take  out  execution  against  the 
casual  qjector^  The  rule  for  this  purpose  is  a  rule  to  shew  cause,  in 
the  King's  Bench^ ;  but  in  the  Common  Pleas,  it  is  absolute  in  the 
first  instance*" :  And  where  there  is  a  verdict  against  the  landlord,  on 
his  appearing  at  the  tri^tl,  and  confessing  lease  entry  and  ouster, 
judgment  may  be  entered  up  thereoq,  and  execution  issued  against 
him,  without  applying  to  the  court*.  When  a  verdict  is  taken  pra 
forma  at  the  trial,  fur  a  certain  sum,  subject  to  the  award  of  an  ar- 


•  6  Taunt  370.  2  Maritu  78.  S.  a  f  1  Chit.  Rep.  47.  933.  Apperd.  Cbapw 
^  Cro.  Jbc.  338,9. 1  Str.  9S6. 8 Ld.  Raym.  XLIV.  §  81. 

1451.  »  Barnet.  185.  1  Chit.  Rep.  47.  but  we 

0  Bac.  Abr.  tit.  Execution,  D.  id.  233. 

*  Ante,  501.  635.  &c.  *  Per  Cur.  H.  56  Geo.  III.   K.  B.    Std 
«  Say.  Rep.  166.  Barnes,  901.  3  Blac.  quares  it  being  usual  to  apply  to  tbe  court 

Rep.  1067.  for  leave  to  take  out  executioo  against  tbe 

'2  Str.  1241.  2  Bnr.  756,  7.  Barnes,  182.  casual  ejector,  at  weU  after  a  verdict  as  a 

185.  908.  1  Chit.  Rep.  47. 233,  nopsuit. 
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Utrslor,  the  ram  afterwards  awarded  must  be  taken  as  if  it  had  been 
originally  found  by  the  jury ;  and  the  plaintiff  is  entitled  to  enter  op 
judgment,  and  take  out  execution  for  the  amount,  without  first  ap- 
plying to  the  court  for  leave*.  But  the  arbitrator  in  such  case  cannot 
award  a  greater  ^um  than  that  for  which  the  verdict  was  taken^ ;  and 
if  he  do,  the  plaintiff  cannot  take  out  execution  for  the  whole  sum 
awarded^ ;  nor  will  an  cusumptit  arise  by  implication,  to  pay  even  to 
the  extent  of  the  verdicf* ;  thougli  perha]>s  the  court,  on  application, 
would  assist  the  plaintiff  in  recovering  to  that  extent*. 

Where  several  actions  are  brought  against  different  parties  for  the 
same  debt,  as  upon  a  bail  bond,  promissory  note,  or  bill  of  exchange, 
each  party  is  liable  to  execution  lor  the  whole  debt,  and  the  costs  of 
the  action  against  himself;  but  neither  of  them  is  liable  to  the  costs 
of  the  actions  against  the  other  defendants'.  And  in  suing  out  ex* 
ecution  in  actions  upon  a  bail  bond,  we  have  seen,  that  it  is  usual  to 
apportion  the  debt  and  costs  in  the  original  action  amongst  the  dif- 
ferent defendants,  so  as  to  levy  a  part  on  each,  together  with  his  own 
costs*. 

In  an  action  of  debt  on  bond  for  a  penalty,  the  sheriff  may  be  di- 
rected to  levy  the  sum  secured  by  the  condition,  together  with  the 
damages  and  costs  recovered  by  the  judgment,  and  all  subsequent 
costs  of  the  execution,  tic\  ;  which  direction  is  usually  indorsed  on 
the  writ.  But  if  judgment  be  entered  up  for  the  penalty  of  a  bond, 
given  to  secure  an  annuity,  and  the  defendant  taken  in  execution 
thereon,  when  the  warrant  of  attorney,  under  which  such  judgment 
was  entered  up,  only  authorized  the  taking  out  execution  for  the 
arrears^  the  court  will  set  aside  the  execution  in  toto,  and  not  merely 
charge  the  defendant />ro  tanto\ 

By  a  late  act  of  parliament'',  ^'  in  every  action  in  which  the  plaintiff 
**  shall  be  entitled  tp  levy  under  an  execution,  against  the  goode  of 


»1  Eftrt,  401.  1  Bos.  it  Pul.  97.  480.  3  •  Id.  143,4. 

Bot.  if,  Pul.  244.  but  see  1  Salk.  84.  Baroes,  '  Ante,  558. 

38.  flDR/ro.  i  Ante,  327. 

*  Anu,  870.  *  Cat.  Pr.  C.  P.  90.  Pr.  Reg.  213.  S. «. 

« AwMTT.  Charlton,  E.  43  Geo*  III.  K.  B.  '  16  East,  163. 

^  5  Eut,  139.  Ante,  871.  ^  43  Geo.  HI.  e.  46.  §  5. 
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t^  the  defendant,  such  plaiDtiffmay  also  levy  the  poundage,  fees  and 
''  expenses  of  the  execution,  over  and  above  the  sum  recovered  by 
^*  the  judgment."  A  maiuiaiiitts  is  held  to  be  an  action  within  the 
meaning  of  this  act,  where  the  party  pleads,  and  damages  and  costs 
are  given  to  the  prosecutor*-  But  the  act  does  not  seem  to  extend  to 
the  crown^  or  to  apply  to  cases  where  the  levy  is  made  under  an  ex- 
.ecution  against  the  goods  of  the  plainiij^,  for  costs  on  a  judgment  of 
non  pro8%  &c. ;  nor  where  the  defendant  is  taken  in  executioc,  on 
a  capias  ad  satisfaciendum :  And,  independently  of  the  ac4,  it  has 
been  holden,  that  where  the  defendant  suflers  judgment  by  default,  in 
an  action  of  debt  on  simple  contraot,  the  plaintiff  is  not  entitled  to 
levy  the  expenses  of  tlie  execution,  notwithstanding  those  expenses, 
together  with  the  debt  and  costs  of  the  action,  do  not  exceed  the  sum 
confessed  upon  record**.  A  plaintiff  also,  who  levies  the  costs  and 
expenses  of  an  execution,  in  addition  to  the  sum  recovered  by  the 
judgment,  under  the  above  act,  must  at  his  peril  take  care  to  keep 
them  within  a  reasonable  amount ;  and  in  the  Common  Pleas,  if  it 
appear,  on  reference  to  the  prothonotaries,  that  he  has  levied  too  much, 
the  court  will  order  the  excess  to  be  restored,  with  costs  to  be  paid  by 
the  plaintiff^. 

.  A  Jieri  facias,  we  have  seen',  is  a  common  law  execution  :  and, 
except  in  a  county  palatine,  is  directed  to  the  sheriff  of  the  county 
where  the  action  is  laid^;  commanding  him,  that  of  the  goods  and 
chattels  of  the  defendant,  in  his  bailiwick,  the  cause  to  be  made,  or 
levied,  the  sum  recovered,  and  have  it  before  the  king,  or  his  justices, 
at  Westminster^  (or,  in  the  King*s  Bench  by  original,  wheresoever, 
&c.)  on  the  return  day\  In  point  of  form,  it  should  invariably 
pursue  the  judgment ;  and  therefore  it  has  been  holden,  that  a  special 
execution  is  not  warranted  by  a  general  judgment*. 

*  3  Smitb  R.  8.  342. 

^  West,  on  Esienit,  93S.  h  For  thv  fbrmt  or  tbe  writ  of  Jkri  fucias 

«  7  Taunt  ISO.  for  Ihe  plainlif,  in  tbe  differeot  courts,  is 

'  3  Bo^.  &  Pal.  362.  and  see  2  Blac.  Rep.  auumpsit,  see  Append.  Chip.  XXXIX.  §  1, 

760.  Forrest,  33.  fcc.  in  debt,  id.  §  9,  &c.  in  detinue,  idL  $  13. 

•  2  I'aunt.  174.  in  roveuM/,  «).  §  17.  in  eate,  id,%\%,  k,c.  in 
'i^'ii/*,  1009.  repkvin.  Chap.  XLUI.  §  73.  in  tresp^, 
S  A  writ  of  Jieri  faeiat  directed  in  tbe  first  Cbap.  XXXIX.  }  21,  &c.  and  for  the  dr- 

insiance  to  (he  bailiff  of  the  isle  qf  Ely,  oat  fendattt,  on  a  non  prot,  &c.  itf.  §  29,  <ec 
of  tbe  King'H  Bench,  it  erroneous  and  void ;  '  1  Durnf.  k  East,  80.  and  see  6  DvraC 

and  tbe  baisiff  is  guilty  of  a  trespass  in  ex-  &  East,  525.  7  Diuii^  &  Bast,  87. 
fcuting  it.  9  East,  128.  and  fee  9  East, 
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This  writ  sbovM  be  teHed  in  term  time*,  on  a  dty  after  the  judg- 
ment isy  or  may  be  suppoaed  to  have  been  given :  And  as  the  judg- 
ment  relates  in  law  to  the  first  day  of  the  term  wherein  it  is  signed, 
it  seems  that  the^ert  facia»  may  be  tested  on  any  day  in  that  term^ ; 
and  it  shoald  be  made  returnable  in  term  time,  on  a  day  certain  by 
HUj  or  by  origimal^  on  a  general  return  day.  If  it  be  tested®,  or  re- 
turnable^, out  of  term,  or  in  an  action  by  AtU,  if  it  be  returnable  on 
a  general  return  day*,  it  is  ¥oid,  or  at  least  erroneous ;  and  may  be 
quashed  or  set  aside  on  motion,  together  with  the  proceedings  that 
baTe  been  had  under  It.  A  writ  of  fieri  fadoB  need  only  be  sealed, 
in  the  King's  Bench' ;  but  in  the  Common  Pleas,  all  executions  are 
required  to  be  signed  by  the  prothonotary',  and  must  be  so  signed, 
before  they  are  sealed^. 

If  the  fieri  fa€ia$  vary  from  the  judgment,  it  may  be  amended 
thereby,  in  the  body  of  the  writ :  And  where  a  fieri  fadae  is  sued 
out  into  a  different  county  from  that  in  which  the  venue  is  laid,  and 
the  party  suing  it  afterwards  takes  out  a  fieri  facias  into  the  proper 
county,  and  gets  a  return  of  imUa  bona,  in  order  to  warrant  the^ert 
facias  which  Brst  issued,  the  courts  will  permit  the  first  writ  to  ha 
amended,  by  inserting  the  return  of  n¥tta  bona  and  the  testatmm 
clause,  on  payment  of  eosts^  So,  where  ti  fieri  facias  is  improperly 
tesieiff^f  or  made  relurnable  on  a  pariiadar  instead  of  a  general  return 
day^or  on  a  day  out  of  term",  or,  in  the  Common  Pleas,  "  before  us/' 
instead  of  **  our  justices  at  Westminstef^t^  it  may  be  amended  by  the 
award  of  execution  on  the  roll :  And  where  to  a  writ  of  vendiHani 
exponas^  for  goods  already  taken  in  execution,  with  a  clause  of  fieri 
fadae  for  the  residue,  the  sheriff  returned  that  he  bad  made  of  the 
said  goods  £20.^  but  omitted  by  mistake  to  return  nuUa  bona  to  the 
fieri  faciM,  the  court  allowed  him  to  amend  the  return,  and  aet  aside 


•  2  Salk.  700.  »»  R.  M.  1654.  §  6.  C.  P. 

^  1  Cromp.  372.  '3  Durnf.  &  East,  657.  1  H.  Blae.  541. 

c  S  Salk.  700.  ami  see  3  Durnf  &  East,  388.  6  Ournf.  k 

•  Dmoey  w.  HolUi^^mrA  $md  MoUier,  T.      Ba^tt,  450.  jfiUt,  747. 
fi4  Geo.  III.  K.  B.  ^  Say.  Rep.  12, 

•  1  Wils.  515.  <  2  Bos.  It  Pal.  336. 

'Inp.  K.  B.  453.  R.  K.  1659.  K.  B.         •Dtntyw,  HbOiivnwrfi  ftBd  anotbar,  T. 


24Geo.  III.K.B. 

f  R.  B.  13  Joe.  1.  i  3.  C. P.  Imp.  c!p.  »  JrTaant.605. 1  Manb. 237.  &  C. 
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an  attachmeot  issued  against  him  for  not  making  it*.  But  the  court 
of  King's  Bench  refused  to  allow  the  plaintifT  to  amend  a  fieri 
facias^  where  the  defendant  had  become  bankrupt  before  the  goods 
taken  under  it  were  sold*^. 

The  writ  o{  fieri  facias  being  sued  out,  is  delivered  to  the  sheriflT, 
or  other  oflScer  to  whom  it  is  directed,  his  under-sheriff  or  deputy ; 
and  if  directed  to  the  sheriff,  he  (or  more  commonly  his  under-sheriff) 
makes  out  a  warrant  thereon,  which  is  delivered  to  his  officer,  for 
the  execution  of  the  writ.  In  a  county  palatine,  the  oflRcer  to  whom 
it  is  directed,  makes  out  his  writ  or  mandate  to  the  sheriff^  who 
grants  a  warrant  thereon  for  its  exeoution.  And  where,  9l  fieri  facias 
having  been  sued  out,  the  defendant  pays  the  plaintiff's  attorney  the 
debt  and  costs,  without  the  delivery  of  the  writ  to  the  sheriff,  it  is  no 
contempt  of  the  court,  to  attach  the  same  money  in  the  hands  of  the 
plaintiff's  attorney,  for  a  debt  due  from  the  plaintiff  to  the  defen- 
dant^ 

At  common  law,  the  fieri  facias  had  relation  to  its  tesie^  and 
bound  the  defendant's  goods  from  that  time ;  so  that  if  the  defen- 
dant had  afterwards  sold  the  goods,  though  bond  fide  and  for  a  va- 
luable consideration,  they  were  still  liable  to  be  taken  in  execution, 
into  whose  hands  soever  they  came^.  This  relation  being  productive 
of  great  mischief  to  purchasers,  was  taken  away  by  the  statute  29 
Car.  II.  c.  8.  §  16.  which  enacts,  that  *^  no  writ  of  fieri  facias,  or 
^  other  writ  of  execution,  shall  bind  the  property  of  the  goods  of  the 
'^  party,  against  whom  such  writ  of  execution  is  sued  forth,  but  from 
'*  the  time  that  such  writ  shall  be  delivered  to  the  sheriff,  under* 
^  sheriff,  or  coroners,  to  be  executed ;  and  for  the  better  manifesta- 
^^  tion  of  the  said  time,  the  sheriff,  under-sheriff,  and  coroners,  their 
*'  deputies  and  agents,  shall  upon  the  receipt  of  any  such  writ,  (with- 
'^  out  fee  for  doing  the  same,)  indorse  upon  the  back  thereof,  the  day 
^'  of  the  month  or  year  whereon  he  or  they  received  the  same.^'  But 
neither  before  this  statute  nor  since,  is  the  property  of  goods  altered^ 
but  continues  in  the  defendant,  till  execution  executed.    The  mean- 


•  1  Manh.  344.  EUz.  174.  440.  Cro.  Car.  149.  2  Vent.  21 S, 

l»  4  Maule  &  Sel.  339.  7   Duiof.  &  East,  21,  3.  but  see  1  JLer. 

«  4  Taunt.  472.  174. 

*QiIb.  Ex€c  13,  14.   8  Co.  171.  Cro. 
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\ng  of  these  words,  that  *'  no  writ  of  execution  shall  bind  the  pro* 
**  perty,  but  from  the  delivery  of  the  writ  to  the  sheriff;  &c."  is,  tliat 
(fter  the  writ  is  so  delivered,  if  the  defen^lant  make  an  assigonieut  of 
bis  goods,  unless  in  market  overt,  the  sheriff  may  take  them  in  execu- 
tion*. 

This  statute,  being  made  in  favour  of  purchasers,  does  not  alter  the 
law  as  between  the  parties  :  therefore,  if  the  execution  be  tested  in 
the  defendant's  life- time,  it  may  be  taken  out**,  and  executed^  after  his 
death.  And  the  sheriff  deriving  his  authorily  from  the  writ,  it  has 
been  holden,  that  if  the  plaintiff  die  after  a  fieri  facias  sued  out,  it 
may  be  executed  notwithstanding ;  and  his  executor  or  administrator 
shall  have  the  money*^ :  Or  if  the  plaintiff  have  made  no  executor,  or 
administration  be  not  committed,  the  money  must  be  brought  into 
court,  and  there  deposited,  until,  &cS 

The  king  is  not  bound  by  this  statute' :  and  therefore  an  extent  at 
bis  suit  still  binds  from  the  teute^  or  Jlat  of  the  baron  on  which  it 
issues'.  And  as  between  different  plaintiffs,  if  two  writs  of  execution 
be  delivered  to  the  sheriff  on  the  same  day,  he  ought  to  execute  that  first 
which  was  first  delivered^,  except  it  be  fraudulent,  and  then  he  ought 
to  execute  the  other* ;  and  the  court  on  motion  will  not  assist  the 
plaintiff  in  the  second  execution''.  But  if  the  sheriff  levy  goods  in  exe- 
CQtion,  by  virttie  of  the  writ  last  delivered,  and  make  sale  of  them, 
whether  the  last  writ  was  ddivered  upon  the  same  or  a  subsequent 
day,  the  property  of  the  goods  is  bound  by  the  sale,  and  the  party 
eannot  aeue  them  by  virtue  of  his  execution  first  delivered  ;  but  he 


•  2  Eq.  Ca<.  Abr.  381.  aod  lee  1  Ld. 
Kaym.  252.  4  Bast,  539,  40. 

*1  Lrl.'  Rayro.  695-  Com.  Rep.  117. 
Banb.  271.  IS  Mod.  5.  2  Ld.  Rayro.  850. 
1  Mod.  95.  S.  C.  and  tee  3  P.  Wms.  399. 
aod  the  caae  of  Finek  ▼.  the  earl  of  IVin- 
ekeitea^  nL  in  noiu.  Willes,  131.  7  Durnf.  & 
East,  20.  1  Bos.  Ic  PuL  571.  AliUr,  if  tbe 
execQtJoa  be  tested  after  tbe  defendant's 
deatb.  6  Durnf.  &  East,  368. . 

«Oilb.  Exec  15,  16.  Law  of  Ex§c,  ^6. 
Cro.  EKz.  181.  1  Mod.  188.  Comb.  33.  Pr. 
Beg.  215.  7  Durnf.  Ic  East,  20. 


^  Cro.  Car.  459.  1  Sid.  29.  2  Ld,  Raym. 
1073.  1  Salk.  322.  S.  C. 

•Noy,73.  2  Ld.  Rayro.  1073. 

'3Atk.739.  1  Vez.  196. 

f  Bunb.  39.  Gilb.  Rep.  222.  2  Str.  754. 
S.C.  SBIacRep.  1251. 

^  1  Durnf.  fc  East,  729.  and  see  4  Bast, 
539,  40.  7  Taunt.  56.  2  Marsh.  375.  a  C. 

>  1  Wils.  44.  andsee  Peake'sCas.  JVfeiVi. 
66.  4  Bast,  523. 

^  1  Oomf.  St  East,  729.  and  see  4  East, 
539,  40.  7  Taunt.  56.  9  Manh.  375.  &  a 


Digitized  byCjOOQlC 


1*018  OF   EXECUTION, 

in  ay  baTe  his  remedy  against  the  sheriflT^.  If  a  second  JUri  facias 
be :  delivered  to  the  sheriflT,  after  he  has  the  defendant's  goods  in  pos- 
se ssion  under  a  prior  writ,  the  goods  are  bound  by  the  second  execu- 
tic  lO,  subject  to  the  first,  from  the  day  of  the  deliTery  of  the  last  writ 
to  the  sherifi*;  and  that.,  even  without  a  warrant  on  the  second  writ, 
or  further  seizure^  Two  writs  oi  fieri  facicuy  at  the  suit  of  different 
pliiintifl&,  were  issued  against  the  same  defendant,  and  the  goods 
tall  :en  under  them  were  not  more  than  sufficient  to  satisfy  the  first 
exA  scotion ;  the  officer,  under  the  second  writ,  continued  in  posses- 
sia  n  until  the  goods  were  sold  by  the  sheriff,  after  which  the  defen- 
dan  It  obtained  a  rule  for  setting  aside  the  first  execution,  and  pending 
than t  rule,  there  were  conferences  between  all  the  parties:  The  rale 
bou'ever  was  made  absolute,  and  the  sheriff  ordered  to  pay  to 
the  defendant  the  proceeds  of  the  levy :  The  sheriff,  having  so  paid 
the  money,  without  having  applied  to  the  court  for  relief,  and  with- 
out having  given  any  notice  to  the  plaintiff  in  the  second  execution, 
was  held  liable  to  him  for  the  amount,  in  an  action  for  a  fidse  return 
of  m  iUa  bona*". 

By  this  writ,  the  sheriff  has  authority  to  seize  and  sell  every  thing 
that  lis  a  chattel,  belonging  to  the  defendant"*,  except  his  necessary 
weari  ng  apparel :  It  has  even  been  hoJden,  that  if  the  defendant  have 
two  )]^owns,  the  sheriff  may  sell  one  of  them' :  And  he  may  sell 
Iea«e4?,  or  terms  for  years,  undfructu$  trndburtrialeSf  as  corn  growing, 
which  goes  to  the  executor',  or  fixtures  which, may  be  removed  by 
theten^ant':  but  furnaces,  or  apples  upon  trees,  which  belong  to  the 
freehold,  and  go  to  the  heir,  cannot  be  sold  by  the  sheriff  on  this 
writ^.  Also,  by  the  statute  56  Geo.  III.  c.  50.  §  1.  **  no  sheriff  or 
"  other  officer  in  England  or  Wales  shall,  by  virtue  of  any  process 
'*  of  any  court  of  law,  carry  off,  or  se)l  or  dispose  of  for  the  purpose 
^'  of  being  carried  off,  from  any  lands  let  to  farm,  any  straw  threshed 
'<  or  unthresbed,  or  any  straw  of  crops  growing,  or  any  chaff,  oolder» 
^^  or  turnips,  or  any  manure,  compost,  ashes  or  sea-weed,  in  any 


»  1  Ld.  Raym.  253.  1  Salk.  320.  Carth.  «  3  Barn.  &  Aid.  95. 

419.  S.  C.  and  aee  the  case  of  Rybot  v,  Peck^  ^  Gilb.  Extc  19.  3  Co.  12. 

ham,  1  Dant  le  Bast,  731.  m  nolu.  4  East,  •  Comb.  356. 

MS.  i  Gilb.  Exec.  19.  1  Salk.  S6& 

^  7  Tmiiit  56.  a  Mtnb.  315.  S.  C.  and  ri  Salk.  368.  3  Atk.  13. 

fM3Moorep83.  ^6ilb.£Mr.  1% 
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^  cise  whatsoever ;  nor  apy  hay,  grass  or  grasses,  whether  natocal 
*^  or  artificial^  nor  any  tares  or  vetches,  nor  any  ro6ts  or  vegetableSy 
<<  being  prodnce  of  such  lands,  in  any  case  where,  according  to  any 
*^  covenant  or  written  agreement,  entered  into  and  made  for  the 
<'  benefit  of  the  owner  or  landlord  of  any  farm,  such  hay,  grass  or 
"  grasses,  tares  and  vetches,  roots  or  vegetables,  ought  not  to  be 
"  taken  off  or  withbolden  from  such  lands,  or  which,  by  the  tenor  or 
^*  Ssd  of  such  covenants  or  agreements,  ought  to  be  used  or  ex- 
^  pended  thereon,  and  of  which  covenants  or  agreements  such  sheriff 
''  or  other  officer  shall  have  received  a  written  notice,  before  he  shall 
'<  have  proceeded  to  sale.''  And  ^^  no  sheriff  or  other  officer  shall,  by 
^  virtue  of  any  process  whatsoever,  sell  or  dispose  of  any  dover,  rye- 
^*  grass,  or  any  artificial  grass  or  grasses  whatsoever,  which  shall  be 
^  newly  sown,  and  be  growing  under  any  crop  of  standing  corn^ 
^  Provided  that  this  act  shall  not  extend  to  any  straw,  turnips  of 
^  other  articles,  which  the  tenant  may  remove  ft^sn  the  farm,  con- 
^  aistently  with  some -contract  in  writing^." 

Money  found  in  the  defendant's  possession  may,  it  seems,  be  takea 
in  execution'' ;  but  the  court  will  not  order  money  in  the  sheriff's 
bands,  being  the  surplus  of  money  levied  under  a  former  execution 
against  the  defendant's  g^ods,  at  the  suit  of  the  same  plaintiff"^,  or 
damages  recovered  by  the  defendant  against  the  sheriff  in  another 
actions  or  money  levied  under  an  execution  at  tbe  suit  of  the  defen- 
dant against  a  third  person',  to  be  paid  over  to  the  plaintiff,  in  satis- 
Action  of  his  demand.  And  the  sheriff  cannot  take  bank  notes',  &c. ; 
nor  goods  pawned,  or  g^ged  for  debt ;  nor  goods  demised  or  letten 
for  years;  nor  goods  distraine4i\  or  taken  and  in  custody  of  the 
sheriff  upon'a  former  exeoution* ;  nor  any  thing  which  cannot  be  sold, 
as  deeds,  writings'",,  &c«  Bnt  goods,  pawned  may  be  taken  on  an 
execution  against  the  pawner,  upon  satisfaction  of  the  pledged  And 
though  it  be  said,  that  in  the  case  of  a  lease  of  land  and  of  a  stock  of; 


•  §  7.  I  Cm.  Ump.  H««dw.  63.  9East,  48. 

k  {  8.  b  Bac.  Abr.  tit.  Extaiikmt  958.  and  soe. 

•  DoQ^  931.  tent  te«  4  Jtot,  510.  9  Eaft,      WtUai,  13K 

48.  .  ^  Show.  113.  3  Mo4.  236. 

•  4  EmI,  510.  >"  Om.  mp-  Hardw^  53. 

•  2  New  Kep.  C.  P.  376.  ?  Bro.  Abr.  tit.  Piedg^t,  pi.  28. 
f  9  Eait,  48.  Pons.  9Sh  roii/ri. 
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catde  for  a  year,  they  cannot  be  taken  in  execution  during  the  teritf  "^  f 
that  is,  because  the  lessor  himself  could  not  have  dispossessed  hi^ 
tenant  during  the  year,  and  of  course  the  lessor's  creditor  cannot : 
But  subject  to  the  right  of  the  pawnee  or  lessee,  the  goods  may  it 
seems  b^  taken  in  execution^ 

A  mere  equitable  interest  in  a  term  for  years  cannot  be  taken  in 
execution  by  the  sheriff,  under  a  writ  oi  fieri  facias^  at  the  suit  of  a 
judgment  creditor^ :  and  therefore,  where  the  defendant  has  only  an 
equity  of  redemption  in  a  leasehold  estate,  an  execution  will  not  affect 
it,  as  the  legal  estate  is  in  the  mortgagee*^.  The  plaintiff's  only 
remedy  in  that  case,  is  by  6ling  a  bill  in  equity,  to  redeem  the  estate, 
by  paying  off  the  principal  and  interest  due  on  the  mortgage^.  But 
before  he  is  entitled  to  redeem,  he  must  first  take  out  a  writ  of  execu- 
tion against  the  defendanr. 

In  assigning  a  term  for  years,  which  has  been  taken  in  execution, 
it  is  not  necessary  for  the  sheriff  to  state  in  the  assignment,  the  par- 
ticular interest  which  the  defendant  has,  for  he  may  not  be  able  to 
come  at  the  precise  knowledge  of  it ;  but  it  is  sufficient  for  him  to 
state,  that  the  defendant  is  possessed  of  the  premises  for  a  term  of 
years  yet  to  come  and  unexpired^  and  to  assign  all  his  interest 
therein  generally^:  and  it  is  more  prudent  in  the  sheriff  to  state  the 
interest  in  this  way ;  for  if  he  attempt  to  state  it  particularly  and  fait, 
the  Yendee  will  not  haye  a  good  title*.  It  is  said,  that  if  a  sherifl;  onr 
a  fieri/acitiSy  sell  a  lease  or  term  of  a  house,  he  cannot  legally  put 
the  party  out  of  possession,  and  the  vendee  in  ;  but  the  vendee  must 
bring  his  ejectment*^.  This  however  must  be  understood  of  a/orci6Ie 
expulsion  ;  for  it  has  been  determined,  that  under  a  ^ert  faeifu,  the 
sheriff  may  justify  expelling  the  defendant  peaceably^f  or  in  other 
words,  if  the  defendant  will  consent  to  go  out,  the  sheriff  may  put  the 
vendee  in  possession.    If  the  defendant,  subsequent  to  the  delivery  of 


■  Bro.  Abr.  ttt.  fUdget,  pi.  28.  and  id.  tit.  3. 

EMtaUkm^  pi.  107.  •  3  Atk.  800. 

k  8  East.  476.  479.  and  see  15  East,  607.  '  4  Co.  74.  Cro.  Elis.  5S4.  S.  C.  S  OornT* 

«  9  East,  467.  2  Vew  Rep.  C.  P.  461.  k  East,  99S.  8  East,  475. 

S.  P.  and  see  3  Bro.  Chan.  Cas.  480.  I  Ves.  g  Id.  ibid.  5  Durnf.  k,  Bast,  894. 

/an.  431.  h  8  Show.  85. 

*  3  Atk.  800.  739.  and  see  Forrest,  168,  >3  Danif.  U  East,  898» 
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the  writ  to  the  sheriff,  make  an  asaignment  of  a  leasehold  estate,  th% 
judgment  creditor  need  not  bring  a  suit  in  equity  to  come  at  the 
estate,  by  setting  aside  the  assignment ;  but  may  proceed  at  law  to 
sell  the  term,  and  the  vendee,  who  is  generally  a  friend  of  the  plaintiff, 
will  be  entitled  at  law  to  the  possession,  notwithstanding  such  assign- 
ment". And  where  an  outgoing  tenant  had  agreed  to  assign  the  re- 
mainder of.  his  term  to  the  incoming  tenant,  it  was  holden,  that  the 
iberiff,  before  an  actual  assignment  made,  might,  under  an  execution 
against  the  outgoing  tenant,  sell  bis  interest  in  such  remaining  term, 
aad  set  upon  it  the  same  ralue  that  the  incoming  tenant  had  agreed 
to  gi?e  for  it^. 

The  sheriff,  upon  this  writ,  may  take  any  goods  which  have  been 
fraudulently  sold,  or  conyeyed  away  by  the  defendant ;  and  a  principal 
badge  of  fraud  is  the  defendant's  continuing  in  possession'' :  For  if 
a  man  sell  goods,  and  still  continue  in  possession,  as  visible  owner 
of  them,  such  sale  is  fraudulent  and  void  as  against  creditors**.  In 
cases  of  this  nature,  the  notoriety  of  the  change  of  possession  is  the 
quotion  on  which  the  validity  or  invalidity  of  the  transaction 
dqiends* :  Therefore,  if  an  assignment  be  made  of  household  fur- 
niture, and  the  assignor  continue  in  possession,  it  is  not  protected 
against  an  execution  at  the  suit  of  one  of  his  creditors,  unless  the  as- 
signment were  notorious^  So,  if  a  creditor  by^rj  fadan  seize  the 
goods  of  bis  debtor,  and  suffer  them  to  remain  long  in  the  debtor's 
hands,  and  another  creditor  obtain  a  subsequent  judgment  and  execu- 
tion^ it  has  been  determined  often,  that  this  is  evidence  of  fraud  in 
the  first  creditor,  and  the  goods  in  the  hands  of  the  debtor  remaia 
liable*.  So  where  it  was  proved,  in  an  action  for  a  false  return,  that 
the  warrant  upon  ^  fieri /acias  was  directed  to  three  persons  as 
special  bailifls ;  that  the  plaintiff's  attorney  was  present  at  the  time 
of  executing  it,  and  ordered  one  of  the  persons  to  use  the  defendant 
kindly,  and  not  to  take  any  of  his  household  goods,  for  that  his  landlord 
would  soon  be  in  the  country,  and  pay  the  debt ;  and  thereupon 


•  3  Atk.  73f .  i2;  3.  C.  3  Taunt.  «56.      ' 

*  I  Marah.  10.  d  Prec.  in  Chan.  286,  7. 

«  OUh.  £mc  15.  and  tee  Twyni^t  casis,  3  « 1  Gow,  34,  5.  per  DaUoi,  Ch.  J. 

Co.  SI.  Oodb.  161.  .2  Dunif,  k.  East,  A?7.  '  /<f.  33. 

I  Bsp*  S05.  357,  8.    8  Durof.  &  East,  82.  I  Prec.  io  Chan,  286, 7.  1  Ve2. 245. 456. 

^^1.  but  Mt  a  Boi.  k,  Pal.  59.  3  £»p.  R^p.  and  see  3  Taunt.  400. 
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nnother  of  the  persons  rode  ronod  the  farm  and  grounds,  and  said 
**  I  ieize  all  this  corn  and  caiile^'^  and  took  some  account  thereof, 
for  the  use  of  the  plaintiff;  afterwards  the  landlord  sued  out  njieri 
/ados,  and  tljie  sheriff's  baiiiflSi  not  being  in  possession  of  the  goods 
under  the  former  writ,  nor  having  left  any  body  for  them,  he  got  his 
execution  executed  ;  and  there  was  no  proof  that  he  promised  to  pay 
the  plaintiff:  it  was  left  to  the  jury,  upon  this  evidence,  whether  the 
first  execution  was  intended  to  be,  or  was  really  executed  ;  and  the 
jury  thought  it  was  not,  and  gave  a  verdict  for  the  sherifi;  which  was 
afterwards  confirmed  by  the  court,  on  a  motion  for  a  new  trial*.  .So 
w^here  a  sheriff's  officer  executed  a  writ  of  fieri  facicUf  by  going  to 
the  house,  and  informing 'the  debtor  he  came  to  levy  on  his  goods, 
and  laying  his  hands  on  a  table,  and  saying,  <'  /  take  ihie  toAIe  ;'* 
upon  which  he  locked  up  his  warrant  in  the  table  drawer,  took  the 
key,  and  went  away,  without  leaving  any  person  in  possession,  and 
after  the  fieri  facias  was  returnable,  but  not  continued,  the  landlord 
distrained  the  goods  for  rent ;  the  court  held,  that  the  sheriff  could 
not  maintain  trespass  against  him^  So  if  the  party  at  whose  suit  a 
fiequestration  out  of  Chancery  is  issued,  take  no  measure  to  compel 
the  execution  of  it  in  due  time,  and  the  sequestrators  do  not  in  fact 
possess  themselves  of  the  goods,  it  is  no  excuse  to  a  sheriff,  to  whom, 
at  a  distance  of  eighteen  months,  a  writ  of^/leriyacicw  is  directed 
against  the  goods  of  the  party  defendant  in  the  suit  in  Chancery,  for 
not  executing  such  writ,  and  selling  the  goods ;  the  plaintiff  in  the 
sequestration  having  at  all  events  lost  his  priority  by  such  laches : 
and  therefore  the  sheriff,  who  had  seized  goods  under  the  ^/fen/acia#, 
having,  on  notice  of  such  supposed  obstacle,  returned  nuUa  bona, 
was  hoiden  liable  to  the  plaintiff,  in  an  action  for  a  false  return^. 

But  if  the  defendant  sell  his  goods  bond  fide,  and  for  a  valuable 
consideration,  before  the  delivery  of  the  writ  to  the  sheriff^  they  can- 
not be  taken  in  execution  :  and  though  he  sell  them  fraudulently,  yet 
if  they  be  afterwards  sold  to  another  bond  fide,  they  are  not  liable  to 
be  taken  in  the  hands  of  the  eeoood  vendee*'.  And  if  A.  indebted  to 
B.  and  C,  after  being  sued  to  judgment  and  execution  bf  B.^  go  to 


■  1  Will.  44.  aod  tee  1  H.  Blac.  543.  *  1  Mtule  k  St^.tlU 

n%W9  Cm,  i«.  JH  e^.  3  Maato  &  Set         •4  East,  353. 
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C.  and  Tolantarily  give  bim  a  warraot  of  aUoroey  to  confess  jadg- 
meDty  on  which  judgment  is  immediately  entered,  and  execution 
levied  on  the  same  day  on  which  B.  would  have  been  entitled  to 
execution,  and  had  threatened  to  sue  it  out ;  the  preference  so  given  by 
A.  to  C  is  not  nnlawful  nor  fraudulent,  within  the  meaning  of  the 
statute  13  EHz.  c.  5*.     So,  where  an  insolvent  debtor,  being  sued  by 
the  plaintiflT,  executed  an  assignment  of  all  his  effects  to  trustees, 
pending  the  suit  and  before  execution,  for  the  benefit  of  all  his  crcdi-^ 
ton,  under  which  possession  was  immediately  taken ;  the  court  of 
King*s  Bench  held,  that  the  assignment  was  not  flraudulent  within 
the  above  statute,  although  made  with  intent  to  delay  the  plaintiiT  of 
his  execution^     So,  where  the  plaintiff^  having  purchased  a  public 
house,  for  which  he  could  not  himself  obtain  a  licence,  pur  B.  an  in- 
solvent person  into  the  house  as  bis  servant,  to  keep  it  for  hitr,  and 
sapplied  him  with  money  to  pay  for  the  licence,  which  was  gnemted 
to  B.,  and  also  purchased  all  the  liquors  and  provisions  that  were* 
consumed  in  the  house ;  a  majority  of  the  judges  of  the  court  of 
Common  Pleas  held,  that  the  sheriff  was  not  entitled  to  take,  under 
SD  ezecation  against  B.,  the  plaintiff's  goods  in  the  house,  committed 
to  B.*s  custody  ;  for  though  B.  was  the  ostensible  owner  of  the  goods, 
yet  that   was  not  deemed  sufficient  to  justify  the  execution  :  If  it 
were,  there  would  have  been  no  occasion  for  the  statute  21  Jac.  I.  c. 
19.  §   11.;   and  it  has  never  yet  been  holden,  (unless  where,  as  in 
Twyne^M  case%  the  original  owner  has  sold  goods  and  retained  the 
possession,  and  except  in  cases  of  bankruptcy  on  the  above  statute,) 
that  a  person  may  not  give  the  possession  of  his  goods  to  another, 
without  subjecting  them  to  an  execution  for  his  debt^.     So,  where  a 
creditor  having  taken  the  goods  of  a  defendant  in  execution,  upon  a 
jadgment  confessed  on  a  warrant  of  attorney,  bought  them  by  public 
auction,  aud  took  a  bill  of  sale  from  the  sheriff  for  a  valuable  conside- 
ration, after  which  he  let  the  goods  to  the  former  owner,  for  a  rent 
which  was  actually  paid  ;  the  court  of  Common  Pleas  held,  that  the 
creditor  had  a  title,  which  could  not  be  impeached  as  fraudulent  by 
other  creditors,  having  executions  against  the  same  defendant%    And 
although  A.  cohabits  with  B.,  and  assumes  his  name,  and  passes  for 
his  wife,  and  permits  him  to  appear  to  be  the  owner  of  the  forot- 

•  J  Dnrnf.  k  East,  'i35.  3  Esp.  U  p  52.  S.  C. 

^  3  Manle  &  Se\.  371.  «  4  Taunt  823.  and  see  4  Campb.  383.  1 

*  3  Co.  81.  Stark.  Ni.  Pru  367.  1  Moore,  189.  1  Gow, 
<3  Taunt,  856,  aod  ice  2  Bos.  k  PuL  59.      35.  o. 
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ture  of  the  house  in  \?hich  they  live,  the  furniture,  being  her  property, 
18  not  liable  to  be  taken  under  an  execution  against  B*. 

In  an  action  against  one  of  two  partners^  the  sheriflTmust  seize  M 
their  joint  property,  because  the  moieties  are  undivided  ;  for  if  he 
seize  but  a  moiety,  and  sell  that,  the  other  will  have  a  right  to  a 
moiety  of  that  moiety ;  but  he  must  seize  the  whole,  and  sell  a  moiety 
thereof  undivided,  and  the  vendee  will  be  tenant  in  common  with  the 
other  partner^  The  goods  being  once  seized,  and  in  custody  of  the 
law,  they  cannot  be  seized  again  by  the  same  or  another  sheriff;  and 
if  they  were  seized  under  a  second  execution,  and  sold  thereon,  the 
bargain  would  be  voids  And  the  sheriff  cannot  sell  more  than  an 
undivided  moiety,  belonging  to  the  defendant ;  for  the  property  of  the 
other  moiety  is  not  affected  by  the  judgment,  nor  by  the  execution^ : 
consequently,  the  interest  or  share  of  his  other  partner  or  partners 
remains,  so  that  a  return  of  nulla  bona  to  an  execution  against  them 
would  be  false,  and  the  sheriff  liable  to  an  action  for  making  it*.  If 
the  sheriff,  under  an  execution  against  one  of  several  partners,  sell 
the  whole  of  the  property,  he  would  it  seems  be  liable  to  ao  action  of 
trover,  or  for  money  had  and  received,  at  the  suit  of  the  rest  And 
where  the  defendant  was  partner  with  another  person,  against  whom 
a  commission  of  bankrupt  had  issued,  but  before  the  bankruptcy,  the 
plaintiff  had  taken  out  execution,  and  levied  on  the  partnership 
effects;  the  bankrupt's  assignees  obtained  a  rule  of  the  court  of 
King's  Bench  to  shew  cause,  why  the  sheriff  should  not  pay 
them  a  moiety  of  the  money  arising  from  the  sale,  of  the  goods 
taken .  in  execution,  upon  an  affidavit  of  the  bankrupt,  that  he 
was  entitled  to  an  equal  share  of  the  jiartnership  effects :  and 
although  the  plaintiff,  in  his  affidavit  on  shewing  cause,  denied 
that  the  bankrupt  had  such  share,  and  stated  that  he  had  ein- 
bezzled  the  joint  stock  to  a  considerable  amount,  the  court  directed 
that  it  should  be  referred  to  the  master,  to  take  an  account  of  the 
share  of  the  partnership  effecte  to  which  tlie  bankrupt  was  entitled, 
and  that  the  sheriff  should  pay  a  part  of  the  money  levied,  equal  to 
the  amount  of  such  share,  to  the  assignees^     But  in  such  case,  the 

•  8  stark.  At.  Pd,  396.  ifme  will  extend  also  to  the  case  of  partners 

k  1  Salk.  392.  and  see  Comb.  217.  Com.  whose  shares  are  untyuaL 

Rep.  277.  1  Vez.  239.  Cowp.  449.  1  East,  ,  i  Show.  169. 

367.  4  Vcs.  Jim.  396.     Id  what  is  stated         d  g  Ld.  Rayni.  871. 

•bove,  it  is  supposed  that  the  partners  bare         •  l  Show.  169. 

«pfa/  shares  of  the  property ;  bat  the  doc-         '  Doug.  650. 
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coart  of  Common  Pleas  would  not,  at  the  request  of  the  partnership 
creditors*  give  the  sheriff  lime  to  return  the  writ,  until  an  account 
could  be  taken  of  the  several  claims  upon  the  partnership  property^ : 
And  a  fieri  fadtu  having  issued  against  the  effects  of  the  defendant, 
wbo  was  jointly  concerned  in  a  manufactory  with  other  persons,  to 
wbom'  he  was  indebted  to  a  greater  amount  than  his  whole  share, 
aod  the  sheriff  having  seised  the  whole  of  the  partnership  property, 
that  court  refused  to  refer  it  to  the  prothonotary,  to  enquire  what 
wu  the  defendant's  interest  in  the  efiects  seized'*.  In  an  action 
against  the  sheriff,  for  not  selling  goods,  the  joint  property  of  A. 
asd  B.,  under  an  execution  against  the  goods  of  A.,  it  seeras  that 
hfdfihe  value  of  the  whole  goods  is  the  proper  measure  of  damages*. 
It  should  also  be  remembered,  as  connected  with  thi9  subject,  that 
where  three  partners  (two  of  whom  resided  abroad,' and  one  in  Eng^ 
bad,)  were  sued  for  a  partnen»hip  debt,  and  the  partner  resident  in 
England  appeared  to  the  action,  but  refuse<l  to  appear  for  the 
partners  who  resided  abroad,  the  sheriff  was  holden  to  be  justified, 
under  a  diitringaa  issuin<^  out  of  the  Common  Pleas  against  the 
two  partners,  in  taking  partnership. efiects,  though  paid  for  by  the 
partner  resident  in  England  alone,  to  whom  the  partnership  was 
largely  indebted ;  and  the  court  of  Common  Pleas  would  not  relieve 
him  from  such  distress**. 

On  a  fieri  faciattf  the  sheriff  is  bound  at  his  peril  to  take  only  the 
goods  of  the  defendant :  and  therefore  if  be  take  the  goods  of  a  third 
person,  though  the  plaintiff  assure  him  they  are  the  defendant's,  he  is 
a  trespasser  ;  for  he  is  obliged  at  his  peril  to  take  notice  whose  the 
goods  are :  and  if  he  doubt  whettier  the  goods  shewn  him  are  the 
defendunt's,  he  may  summon  a  jury  de  bene  eaae,  to  satisfy  himself*. 
This  may  be  given  in  evidence,  to  shew  that  the  sheriff  has  not 
acted  maliciously^;  and  %vill  mitigate  damages  in  an  action  ottrespast 
agalttst  him,  for  taking  the  goods  of  a  third  person* :  And  as  it  is  not 
a  proceeding  immediately  from  the  court,  but  merely  to  indemnify  the 
sheriff  in  making  his  return  to  the  writ,  the  court  will  not  set  aside 
the  inquisition  of  a  jury,  summoned  by  the  sheriff  to  inquire  in  whom 


*3  Bof.  &  Pal.  SS8.  Abr.  tit.  Exeeutki,  352.  4  Dornf.  Bt  Ea«t, 

^  Id.  28Q.  633.  648.  7   Durnf.  &  £ait,  ^7.  3   Msult 

«  2  Slark.  m.  Pn.  218.  k  Sel.  175. 

"^  3  Boi.  &  Pul.  254.  Ante,  129.  '  3  Maule  k  Sel  175. 

•Oalt.  Shcr.  146.  Gilb.  Extc.  21.  Bac. 
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he  properly  of  goods  seized  by  bim  under  a  Jieri  facia$  is  vested'. 
But  this  proceeding  of  the  sberiff  is  not  conclusive  in  any  case ;  for 
inquests  of  office  are  always  traversable :  and  therefore  an  iuqaisitbo 
made  by  the  sheriff's  jury,  to  ascertain  to  whom  the  property  of 
goods  taken  under  9l fieri  facias  belonged,  though  found  in  favour  of 
A.^  is  not  admissible  evidence  in  an  action  of  trover  for  the  goods^ 
brought  by  A.  against  the  sheriff «» :  nor  is  such  an  inquisition  adrats- 
sible  evidence  for  the  sheriff,  in  an  action  on  the  ca»e  against  him, 
for  a  false  return  of  nuUa  bona^. 

As  the  sheriff  cannot  take  the  goods  of  a  third  person,  so  if  the 
defendant  become  bankrupt^  before  the  delivery  of  the  writ  to  the 
sheriff,  or,  as  it  should  seem,  before  it  is  actually  executed'^,  the  sheriff 
cannot  legally  take  or  dispose  of  them,  after  notice  of  the  act  of  bank- 
ruptcy, and  of  a  commission  sued  out,  or  docket  struck :    For,  per 
Holt,  Ch.  J.  "  if  a  writ  of  execution  be  delivered  to  the  sheriff 
against  A.  who  becomes  bankrupt  before  it  is  executed,  the  execution 
is  superseded  ;   consequently,  the  property  of  the  goods  is  not  abso- 
lutely bound  by  the  delivery  of  the  writ  to  the  sheriff* :"    And  there- 
fore, where  goods  are  seized  under  a  fi^ri  facias,  the  same  day  that 
the  defendant  commits  an  act  of  bankruptcy,  evidence  should  be  given 
to  prove  at  what  time  of  the  day  the  goods  were  seized,  and  the  act 
of  bankruptcy  was  committed^     But  if  the  sheriff  seize  and  sell  the 
goods,  before  he  has  notice  of  an  act  of  bankruptcy,  &c.  he  is  ex- 
Guseds ;  and  if  he  sell  them  after  such  notice,  though  he  may  be  sued 
in  trovet^,  yet  he  is  not  liable  to  an  action  of  trespcusK     An  execu- 
tion against  the  goods  of  a  bankrupt,  taken  out  after  his  certificate  is 
signed,  but  before  it  is  allowed,  is  valid'' :  And  where  a  defendant  was 
taken  in  execution  under  similar  circumstances,  and  paid  the  debt  and 
costs  to  the  sheriff,  the  court  on  application  refused  to  relieve  him*. 
But  if  a  fieri  facias,  issued  against  a  bankrupt  before  his  certificate 
obtained^  be  not  executed  till  after,  the  court  will  order  the  goods  to 


•  6  Durnf.  k,  Ea«t,  88.  1 1  bUc.  Rep.  205.  2  Blac.  lUp.  8«a 
*«  H,  Blac.  437.  s,  P. 

«  3  Manle  &  Sel.  175.  h  i  Bur.  20.  1  BUc.  Rep.  65.  S.  C 

•  1  l^^.  173, 4.  I  1  Durnf.  fc  Bast,  475. 

•  1  M.  Raym.  252.  and  lee  2  Eq.  Cai.  *  Id.  361.  and  see  I  Blac.  Rep.  400. 
Abr.38l.  i Neatly   and  Eagltton,  E.  24  Geo.  lU* 

UCampb.  197.  k.  B. 
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lie  restored,  even  though  he  has  not  pleided  the  oertificate* ;  aod  if 
any  thing  be  alleged  to  invalidate  the  efiect  of  the  eertificate,  the 
court  will  direct  a  trial  on  a  plea  of  bankruptcy*". 

On  %  fieri  facias  against  a  hushandy  it  seems  that  the  sheriff  can- 
not take  in  execution  goods  fairly  vested  in  trustees^  under  a  settle- 
ment  before  marriage,  for  the  benefit  of  the  n>ife^ :  Therefore,  where 
a  woman  before  marriage,  with  the  consent  of  her  intended  husband, 
conveyed  all  her  stock  in  trade  and  furniture  to  trustees,  to  enable  her 
to  carry  on  her  trade  separately  ;  it  was  holden,  that  if  the  husband 
did  not  intermeddle  therewith,  and  there  was  no  fraud,  such  effects, 
though  fluctuating,  were  not  liable  to  be  taken  in  execution  for  his 
debts  :'  And  a  settlement  after  marriage  would,  it  seems,  have  the 
same  effect,  if  made  in  consequence  of  a  prior  agreement* ;  or  for  a 
good  and  valuable  consideration,  and  without  frauds  It  is  no  objec- 
tion to  the  settlement  in  these  cases,  that  there  is  no  inventory  of  the 
goods< :  and  the  possession  of  the  husband,  if  consistent  with  the 
deed**,  will  not  subject  them  to  an  execution  for  his  debts,  provided  it 
be  satisfactorily  proved  that  they  were  really  and  bond  fide  conveyed 
to  a  third  person,  as  a  trustee  for  his  wife,  and  possession  taken  by 
such  third  person*.  But  where  the  settlement  is  fraudulent^  or  the 
husband  is  suffered  to  carry  on  the  trade  intended  for  his  wife*,  and 
his  possession  is  not  consistent  with  the  deed",  the  goods  are  not  pro- 
tected :  And  it  is  settled,  that  a  term  vested  in  the  wife  before  mar- 
riage, and  which  the  husband  is  entitled  to  in  her  right,  may  be  taken 
in  execution  for  the  husband's  debt".  On  a  fieri  facia$  against  the 
wife,  who  married  pending  the  action,  it  would  be  irregular  to  take 
the  goods  of  the  husband'' :  And  although  A.  cohabits  with  B.  and 
assumes  his  name,  and  passes  for  his  wife,  and  permits  him  to  appear 
to  be  the  owner  of  the  furniture  of  the  house  in  which  they  live,  the 


»  1  Bot.  &  Put  427.  439.  6  East,  257. 

h  id^  ibid,  ^  Cowp.  43 a.  3  Duruf.  h  East,  620.  in 

c  Cowp.  432.  and  see  Co.  Lit.  551.  a.  d.  notit, 

1 .  but  see  2  Vern.  239.  <  2  Esp.  Rep.  574. 

*  3  Durnf.  &  East,  618.  and  see  id.  620.  ^  6  East,  257. 

«,  8  East,  477.  479.  *  3  Durnf.  &  East,  618. 

•  1  Eq.  Cas.  Abr.  148.  "*  8  Duruf.  &  East,  82. 
'8  Durnf.  Jc  East,  521.  aud  see  6  East,  »  4  Durnf.  «e  East,  638,  9. 

257.  o  3  Maule  &  Sel.  559. 
S3  DnmC  &  East,  618.  but  see  Cowp. 
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furniture,  we  have  8een%  being  ber  property,  is  not  liable  to  be  taken 
under  an  execution  against  B.  It  has  been  determined,  that  a  trades- 
man supplying  a  married  woman,  living  apart  from  her  husband,  with 
furniture  upon  hire,  does  not  thereby  divest  himself  of  the  present 
right  of  property  in  such  goods ;  inasmucli  as  the  married  woman 
was  legally  incapable  of  acquiring  it  by  any  contract ;  and  therefor<», 
if  the  sheriff  take  such  goods  in  execution,  at  the  suit  of  the  husband's 
creditor,  trover  lies  by  the  tradesman^ :  but  if  the  contract  had  beeo 
valid,  the  goods  being  let  to  hire  generally,  without  any  time  limited, 
notice  to  determine  it,  given  to  the  sheriff's  officer,  and  not  to  the 
other  contracting  party,  would  not  have  been  sufficient  to  determine 
the  contract\ 

On  u  fieri  facias  against  an  executory  for  his  own  debt,  the  goods 
of  the  testator,  in  the  hands  of  the  defendant,  .cannot  be  taken  in 
execution*^.  But  if  an  executrix  use  the  goods  of  her  testator  as  her 
own,  and  afterwards  marry,  and  then  treat  them  as  the  goods  of  her 
husband,  she  shall  not  be  allowed  to  object  to  their  being  taken  in 
execution  for  her  husband's  debt^. 

The  sheriff,  on  ^  fieri  f  ados j  may  enter  the  house  of  theefe/enddnl^ 
when  the  outer  door  is  open,  in  order  to  take  the  goods  of  the  de- 
fendant'. So,  on  9l  fieri  facias  against  the  goods  of  an  intestate,  in 
the  hands  of  bis  administratrix  and  her  husband,  the  sheriff  may 
enter  the  house  of  the  husband,  to  search  for  the  goods  of  the  in- 
testate, though  none  be  found  therein;  because  that  is  the  mont 
natural  place  of  custody  for  them^  So,  if  the  defendant  has  goods  in 
the  house  of  a  stranger^  the  sheriff  may  enter  it  on  %fierifaciaSf  for' 
taking  them  in  execution.  But  there  is  this  difference  between  lib 
entering  the  house  of  the  defendant,  and  a  stranger;  that  in  the 
former  case,  his  justification  does  not  depend  on  his  finding,  or  not 
finding  the  defendant's  goods  therein^ ;  but  in  the  latter  case,  he  is  not 
justified,  unless  it  should  turn  out  that  the  defendant  has  goods  in  the 
house,  which  are  liable  to  be  taken  in  execution^.    There  seems  to  be 


•  Anle,  1023, 4.  •  5  Co.  92.  «. 

*  15  East,  607.  '  5  Taunt.  765.  1  Marsh,  333.  S.  C. 

«  4  Durnf.  &  East,  691.  bat  see  id,  625.  s  5  Taunt  769,  70.  Per  GibU,  Cb.  J.  /dL 

faj.  temb.  contra,  765.  1  Martib.  333.  S.  C 

4  1  Bos.  &  Pul.  893.  S  JBsp.  Rep.  65V.  ^  Id,  ibid,  and  see  Palm.  52.  S  Lntv. 

S.  a  1434.  6  Taoot.  246,  1  Marsb,  565.  S.  C. 
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*»)  settled  rule,  as  to  the  len^h  of  lime  the  sberiflf  should  cootinue  in 
the  house  of  the  defeodaut,  or  a  stranger,  upon  a^eri  /cicum  ;  but  as 
his  object  in  entering  is  to  take  the  goods,  he  ought  not  to  stay  there^ 
without  the  consent  of  the  tenant,  longer  than  is  necessary  or  reason- 
able for  that  purpose. 

Id  executing  a  writ  oi  fieri  facUu^  or  other  process  at  the  suit  of  a 
fsommon  person,  the  sheriff isannot  regularly  break  open  the  door  of  a 
dwelling  bouse*.    This  privilege,  which  the  law  allows  to  a  man's 
habitation,    arises   from   the  great  regard  it  has  to  every   man*s 
safety  and  quiet ;  and  therefore  protects  them  from  those  inconve- 
nieoces  which  must  necessarily  attend  an  unlimited  power  in  the 
sheriff  and  his  officers  in  this  respect :  and  hence  it  is,  that  every 
nan's  house  is  called  his  castle^.    It  is  even  said,  that  he  cannot  open 
a  latch'' :  And  where  the  door  was  a  little  opened,  to  see  who  was 
there,  and  the  bailiffii  rushed  in   with  drawn  swords,  they  were 
punished  by  the  court  for  their  misbehaviour''.    This  privilege  of  a 
man's  bouse  however,  extends  only  to  the  owner,  and  shall  not  protect 
the  goods  of  any  person  conveyed  thither  to  prevent  a  lawful  exe- 
cution :  Therefore,  if  ^  fieri  facioM  be  directed  to  the  sheriff  to  levy 
the  goods  of  A.,  and  it  happen  that  A.'s  goods  are  in  the  house  of  B. ; 
if,  after  request  made  by  the  sheriff  to  B.  to  deliver  these  goods,  he 
refuse,  the  sheriff  may  well  justify  the  breaking  and  entering  bis 
house*.    So,  if  the  sheriff's  bailifis  enter  the  house,  the  door  being 
open,  and  the  owner  lock  them  in,  the  sheriff  may  justify  breaking 
open  the  door,  for  setting  them  at  liberty ;  for  if  in  this  case  he  were 
obliged  to  stay  till  he  could  procure  a  homine  rephgiandoj  it  might 
he  highly  inconvenient^     It  has  been  aiyudged,  that  the  sheriff,  on  a 
fierifaciaSf  may  break  open  the  door  of  a  barn,  standing  at  a  distance 
from  the  dwelling  house,  without  requesting  the  owner  to  open  the 
door,  in  the  same  manner  as  he  may  enter  a  closed,  &c :  And  when 
the  officers  are  once  in .  the  bouse,  they  may  break  open  any  inner 
doors,  or  trunks,  for  executing  the  writ*" ;  and,  according  to  a  late 


*  18  Ed.  IV.  4.  pL  19.  5  Co,  93.  Qilb.      52.  S.  C. 

Sicc  17,  18.  Loff^  374.  Cowp.  1.  VI  Sid.  186.  1  Keb.  698.  S.  C.  Bac  Abr. 

^  Bac.  Abr.  tit.  Skgnf^  N.  3.  tit.  Skerif,  N.  3.  but  «ee  9  Vin.  Abr.  198. 

«  Dalt.  350.  pL  6. 

*  Hob.  69.  and  Me  id  963, 4.  k  9  Shoir.  87.  Comb.  17.  Post.  Cr.  Lav, 

*  5  Co.  93.  a.  1  Sid.  186.  319.  Lofit,  374.  Cowp.  1.  Aitiey  and  Prndar, 
'  Cia  Jae.  559.  9  Kol«  Bcp.  137.  Palai.      M,  1  Gm.  III.  /A  7. 
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case*,  they  need  not  demand  entrance  at  the  inner  doora,  before  they 
are  iiroken  o])en.  It  also  seemSy  that  as  goods  may  be  distrained,  so 
they  may  be  taken  in  execution,  through  the  windows  of  a  hoase,  if 
open^. 

A  seizure  of  part  of  the  goods  in  a  house,  by  Tirtue  of  a  fieri 
facia$f  in  the  name  of  the  whole,  is  a  good  aeisure  of  all* :  And  the 
sheriff,  by  the  seizure,  has  such  a  property  in  the  goods,  that  he  may 
maintain  trespass  or  trover  against  the  defendant,  or  a  third  person, 
for  taking  them  away"*.  On  Si  fieri  facias^  it  is  the  duty  of  the  sheriff 
to  sell  the  goods,  if  the  debt  and  costs  are  not  paid  him*;  and  as  he 
cannot  retain  them  to  his  own  use,  on  satisfying  the  debt  of  his  proper 
money^,  so  neither  can  be  deliver  them  to'  the  plaintatf,  in  satisC^tioD 
of  his  debt* :  But  they  may  be  sold  to  the  plaintiff,  though  not  aotually 
delivered  to  him  without  a  sale^ ;  and  the  sheriff  may  sell  them  after 
the  return  of  the  writ,  and  even  after  he  is  out  of  oSce,  without  a 
venditioni  exponas^.  The  sheriff  having  taken  goods  in  eseoation 
under  a  fieri  faciasy  is  not  it  seems  justified  in  selling  them  by 
auction  to  the  highest  bidder,  greatly  under  their  value ;  but  if  he 
cannot  obtain  a  reasonable  price,  should  return  that  they  remaia  in 
Ills  bands  for  want  of  buyers^. 

Before  the  removal  of  the  goods,  the  sheriff  should  take  care,  if  the 
defendant  be  tenant  of  the  premises  on  which  the  goods  are  taken, 
that  the  landlord  be  satisfied  what,  if  any  thing,  is  due  to  him,  not 
exceeding  a  yearns  rent ;  and  also  that  the  arrears  of  king's  taxes,  for 
one  year,  be  paid  to  the  collector.  For,  by  the  statute  8  Ann.  c.  J4. 
§  1.  *'  no  goods  or  chattels  whatsoever,  lying  or  being  in  or  upon  any 
<<  messuage,  lands  or  tenements,  which  are  or  shall  be  leased  for  life 
"  or  lives,  term  of  years,  at  will,  or  otherwise,  shall  be  liable  to  be 
"  taken  by  virtue  of  any  execution,  on  any  pretence  whatsoever, 
"  unless  the  party,  at  whose  suit  the  said  execution  is  sued  out,  shall 


•  4  Taunt.  619.  3  Bos.  &  Pul.  223.  temh  f  Cro.  Eliz.  504.  2  Vent.  95* 

contra,  ^  ComU  452.  1  Ld.  Rayiii.  346. 

l»  1  Rol.  Abr.  671.  *  Cro.  Jac.  7.  1  Salk.  323.  1  Vez.  196.  1 

«  1  Ld.  Raym.  725.  Barn.  &  AM.  230.  but  tee  Tdr.  44.  1  Lntv. 

<l  Gilb.  Exec.   15.  S  Saand.  47.  2  Ld.  589. 

Raym.  1075.  bnt  see  1  Maule  &  Sel.  711.  ^^  3  Campk  521.  botvee  1  Stark.  NL  M 

«  1  Vent.  7.  43. 

'  Noy,  107.  1  Lutw  589. 


Digitized  by  CjOOQ IC 


BY  FIERI  FACIAS.  1031 

^  before  the  removal  of  such  goods  from  off  the  said  premises,  by 
*^  Yirtue  of  such  execution  or  extent,  pay  to  the  landlord  of  the  said 
'^  premises,  or  his  bailiff,  all  such  sum  or  sums  of  money  as  are  or 
*^  shall  be  due  for  rent  for  the  said  premises,  at  the  time  of  the  taking 
*'  such  goods  or  chattels,  by  virtue  of  such  execution,  provided  the 
''  said  arrears  of  rent  do  not  amount  to  more  than  one  year's  rent ; 
^  and  in  case  the  said  arrears  shall  exceed  one  year's  rent,  then  the 
**  said  party,  at  whose  suit  such  execution  is  sued  out,  paying  the 
^  said  landlord  or  his  bailiff  one  year's  rent,  may  proceed  to  execute 
'*  his  judgment,  as  he  might  have  done  before  the  making  of  this 
''  act;  and  the  sheriff,  or  other  officer,  is  thereby  empowered  and 
**  required  to  levy,  and  pay  to  the  plaintiff,  as  well  the  money  so  paid 
^  for  rent,  as  the  execution  money  ;  Provided  always,  that  nothing 
*'  in  this  act  contained  shall  extend,  or  be  construed  to  extend,  to  let 
"  binder  or  prejudice  her  majesty,  her  heirs  or  successors,  in  the 
''  levying,  recovering  or  seizing  any  debts,  fines,  penalties  or  for- 
"  feitures,  that  are  or  shall  be  doe,  payable  or  answerable  to  her  said 
'*  majesty,  &c\" 

And,  by  the  statute  43  Geo.  III.  c.  90.  §  37.  <<  no  goods  or 
'^  chattels  whatever,  belonging  to  any  person  or  persons,  at  the  time . 
"  any  of  the  duties  to  be  assessed  under  the  regulations  of  that  act 
"  became  in  arrear,  shall  be  liable  to  be  taken,  by  virtue  of  any 
'^  execution,  or  other  process,  warrant  or  authority,  or  by  virtue  of 
^  any  assignment,  on  any  account  or  pretence  whatever,  except  at  the 
''  suit  of  the  landlord  for  rent,  unless  the  party  at  whose  suit  the  said 
"  execution  or  seizure  shall  be  sued  out  or  made,  or  to  whom  such 
"  assignment  shall  be  made,  shall,  before  the  sale  or  removal  of  such 
'^  goods  or  chattels,  pay  or  cause  to  be  paid  to  the  collector  or  col- 
^'  lectors  of  the  said  duties  so  due,  all  arrears  of  the  said  duties, 
'*  which  sthall  be  due  at  the  time  of  seizing  such  goods  or  chattels,  or 
'^  which  shall  be  payable  for  the  year  in  which  such  seizure  shall  be 
"  made ;  provided  the  duties  shall  not  be  claimed  for  nH)re  than  one 
"  year ;  and  in  case  the  said  duties  shall  be  claimed  for  more  than  one 
"  year,  then  the  said  party,  at,  whose  instance  such  seizure  shall  have 
'*  been  made,  paying  the  said  collector  or  collectors  the  aforesaid 
"  duties  due  for  one  whole  year,  may  proceed  in  his  seisore,  as  be 
^'  might  have  done  if  no  duties  had  been  so  claimed;  but  in  case  of 

•  §  B. 
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'^  refusal  to  pay  (he  said  duties,  the  said  collector  or  collectors  are 

'^  thereby  authorised  and  required  to  dij^traiu  such  goods  aud  chattels, 

*^  notwithstanding  such  seizure  or  assignment,  and  proceed  to  the 

**  sale  thereof  according  to  that  act,  in  order  to  obtain  payment  of  the 

^^  whole  of  the  said  duties  so  assessed,  together  with  the  reasonable 

^*  costs  and  charges  attending  such  distress  and  sale ;  and  every  such 

^^  collector  so  doing,  shall  be  indemnified  by  virtue  of  this  act." 

The  statute  8  Ann.  c.  14.  §  I.  extends  to  all  manner  of  executions 
for  the  subject,  upon  judgments  for  the  defendant  as  well  as  the  plain- 
tiff^ ;  and  the  landlord  is  entitled  to  his  whole  rent,  without  deduc- 
tion of  poundage*".  But  the  king  not  being  hound  by  this  statute,  the 
landlord  of  premises  on  which  goods  have  been  seized  under  an  ex- 
tent, in  chief  or  in  aid^  is  not  entitled  to  call  on  the  sheriff  to  pay 
him  a  year's  rent,  due  before  the  te$te  of  the  writ.  In  other  cases, 
he  can  only  claim  from  the  party  suing  the  execution,  the  rent  doe 
at  the  time  of  taking  the  goods ;  and  nqt  that  which  accrues  after 
the  taking,  and  during  the  continuance  of  the  sheriff  in  possession^ : 
And  after  he  has  had  one  year's  rent  paid  him,  he  is  not  entitled  to 
another  upon  a  second  execution";  nor  is  the  ground  landlord  within 
the  act,  where  there  is  an  execution  against  the  under-lessee^  The 
goods  of  a  tenant  are  liable  to  a  year's  rent,  notwithstanding  an  out- 
lawry in  a  civil  suit> :  And  where  a  sheriff's  officer,  being  in  posses- 
sion of  the  tenant's  effects  under  an  outlawry,  made  a  distress  for 
rent,  and  sold  the  goods  so  distrained,  and  afterwards  the  outlawry 
was  reversed  ;  it  was  ruled  that  the  otficer  was  liable  to  pay  the  pro- 
duce of  the  goods  to  the  landlord,  in  an  action  for  money  had  and  re- 
ceived*. But  a  commission  of  bankrupt  is  not  considered  as  an  exe- 
cution within  ttiis  statute  ;  and  as  the  landlord  on  the  one  hand  may 
distrain  for  his  whole  rent,  even  after  an  assignment  and  sale  by  the 
assignees,  before  the  goods  are  removed  off  the  premises  ;  so  on  the 
other  hand,  if  he  suffer  the  goods  to  be  removed,  without  distraining, 
be  must  in  general  come  in  for  his  rent  pro  raid  with  the  other  credi- 
tors^.    If  the  sheriff  remove  the  goods,  without  satisfying  the  land- 


»  2  Wilt.  140.  «2Str.  1024. 

»lStr.643.  'id  787. 

e  3  Price,  17.  and  see  Bunb.  5.  269.  «  7  Durof.  k  East,  259.  and  see  Baak 

West,  ou  ExteoU,  1 13.  194.  accord,  but  see  id  5.  <eiii&.  eonin, 

*  1  Maule  &  SeL  245.  and  see  1  Price,         k  1  Atk.  103,  4^  15  East,  230. 
274. 
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lord,  he  is  liable  to  a  special  action  on  the  case,  which  may  be  brought 
bj  an  executor  or  adminbtrator* ;  but  in  order  to  maintain  an  action, 
there  must  be  a  demand  made  of  the  rent,  before  the  goods  are  re- 
iDOfedi*;  for  a  sheriff  is  not  bound  to  find  out  what  rent  is  due,  9nd 
pay  it  to  the  landlord,  unless  he  give  him  notice* :  Or,  instead  of 
bringing  an  action,  the  landlord  may  move  the  court,  that  he  may  be 
ptid  what  is  due  to  him,  out  of  the  money  levied,  if  sufficient  for  the 
purpose,  or  otherwise  so  mudi  as  it  will  satisfy"*.  But  an  action  for 
money  had  and  received  cannot  be  maintained  by  a  landlord,  to  re- 
cover the  amount  of  a  yearns  rent  against  the  sheriff,  who  has  sold  his 
teoant*8  goods  under  an  execution'. 

Od  the  return  day  of  the  ^fieri  facias^  the  sheriff  may  be  called 
upon  by  rule,  to  return  the  writ ;  and  if  he  do  not  return  it,  or  offer  a 
Ktsooable  excuse,  the  courts  will  grant  an  attachment  against  him': 
And  where  the  sheriff  seizes  goods  under  a  fieri  /adas^  and  keeps 
possession  at  the  defendant's  desire,  to  enable  him  to  pay  the  debt  and 
costs  without  sale ;  the  defendant,  after  such  payment,  may,  in  the 
Common  Pleasj  rule  the  sheriff  to  return  the  writs.  But  that  court 
will  not,  on  the  motion  of  the  defendant,  compel  the  sheriff  to  give  a 
specific  return  of  the  particulars  and  proceeds  of  goods  sold  under  a 
Jierifacioi,  on  the  ground  that  his  officer  has  wasted  the  goods'* : 
Aad  after  an  action  brought  against  the  sheriff  of  Che$ier,  for  not 
levying  under  a  writ  oi  fieri  founae  issued  out  of  the  court  of  Great 
Session,  the  court  of  King's  Bench  refused  to  grant  a  rule  for  the 
sheriff  to  give  the  plaintiff  inspection  of  the  writ,  in  order  to  frame  his 
declaration,  although  the  writ  was  in  the  sheriff's  possession^ 

If  the  property  of  the  goods  be  disputed,  which  frequently  happens 
on  a  commission  of  bankrupt,  &c.  the  courts,  on  the  suggestion  of 
a  reasonable  doubt,  will  protect  the  sheriff,  by  enlarging  the  time 
for  making  his  return,  till  the  right  be  tried  between  the  con- 
tending parties,  or  one  of  them  has  given  him  a.  sufficient  iqdem- 


*  1  Str.  819.  f  7  Taont.  5.  9  Martb.  330.  S.  C. 

*  /i  yy.  "»  6  Taunt.  576.  2  Marsh.  393.  S.  C. 

*  3  Taunt  400.  >  1  Chit.  Rep.  476.  Bat  a  rale  was  after- 
'  Cat.  Ump^  Haitlw.  855.  8  Will.  140.  1      warda  granted  in  the  lame  caee,  by  the  conrt 

Cronp.  361.  Willei,  377.  Barnes,  199. 811.  of  Great  Session,  for  ibo  plaintiff  to  inspect 

«3Campb.860.  the  writ. 
f  1  H.  Blac  543.  1  Marfh.  344^ 
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aity* :  And  accordingly,  the  court  of  King^*s  Bench,  upon  Ae  tppli- 
cation  of  the  sheriff,  enlarged  the  time  for  bis  making  a  retani  to  a 
writ  of  fieri  facias^  upon  suggestion  of  a  reasonable  doubt,  whether 
the  goods  seized  under  the  writ  were  not  bound  by  an  extent^  after- 
wards issued  at  the  suit  of  the  crown  for  malt  duties ;  for  the  pur- 
pose of  inducing  the  plaintiff  to  go  into  the  court  of  Excbe<|Qer,  and 
there  contest  the  question  of  right  with  the  crown,  in  a  more  eligible 
manner  than  in  this  courts  So,  where  it  appeared  by  aiBdavit,  that 
writs  of  extent  and  fieri  facioB  had  been  issued  on  the  same  day,  the 
court  of  King's  Bench,  for  protecting  the  sheriff,  refused  to  allow  t 
venditioni  exponas  to  be  issued,  on  the  return  of  the^/leri/acMw,  to 
compel  him  to  sell  the  goods  under  it^.  And  where  an  action  is 
brought  against  the  sheriff,  by  assignees  of  a  bankrupt,  for  taldng 
goods  in  execution  after  a  bankruptcy,  the  courts  will  asmt  the  she- 
riff, by  staying  the  proceedings  until  he  is  indemnified,  on  proper  aad 
equitable  terms'* :  and  the  terms  imposed  by  the  court  of  Ktag*s 
Bench  in  a  late  oase*  were,  the  sheriff's  paying  over  the  money  levied 
to  the  assignees,  with  the  costs  of  the  action  up  to  that  time,  being 
allowed  his  poundage,  and  expences  inounred  in  Che  execution. 

The  returns  commonly  made  by  the  sheriff  to  a  fieri  /cMWt,  sre 
first,^ri/eci,  or  that  the  sheriff  has  caused  to  be  made  of  the  de- 
fendant's goods,  the  whole  or  a  part  of  the  debt,  &c.  which  he  has 
ready  to  be  paid  to  the  plaintiff^;  secondly,  that  he  has  taken  goods 
of  the  defendant,  to  a  certain  amount,  which  remain  ifi  his  4iands  un- 
sold for  want  of  buyers^ ;  thirdly,  nuUa  bona\  which  is  either  gene- 
ral, that  the  defendant  has  no  goods  In  his  bailiwick,  wfaere<rf'  he  can 
cause  to  be  made  the  sum  directed  to  be  levied,  or  any  part  thereof; 
or  special,  with  this  addition,  that  the  defendant  is  a  beneiced  ckrk, 


•  Sempk  V.  LordNewhaven,  M.  24 Geo.  HI.  «  1  Chii.  Rep.  6*3.  /«./  and  tee  1  Oow, 

R.  B.  and  see  8  Mod.  315.   1  Biac.  Rep.  39.  1  Brod.  &  Bing.  310.  &  C, 

«05,  6.  2  Blac.  Rep.  1064*  1181.3  Campb.  d  4  TaanU  585.  7  Taunt.  294.    I  Moore, 

340. 523.  1  Stark.  NL  Pri,  45.  1  Chit.  Rep.  43.  S.  C    1  Chit.  Rep.  577.  Id,  643.  (t)^ 

294.  643.  The  rule  for  this  purpose  mi»tbe  but  see  1  East,  338.   3  Bm.  <c  PuI.  28S. 

a  rule  to  thew  cause.  Id.  294.    Aad  for  the  Ante,  1025. 

form  of  a  condition  of  a  bond  to  indemnify  •  1  Chit.  Rep.  577.  and  we  «f.  643.  fa]- 

the  sberiO;  for  sellinc  goods  on  tijimfaems,  ^Append.  Cbap.XXX[X  $  4?.  44. 

Me  Appawi  Cbap.  XXXIX.  §  41 .  f  /<L  §  47, 6. 

"»  7  Durnt  &  East,  174.    1  Taunt.  120.  »» Id,  §  49.  51. 
oe€ordm 
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having  no  lay  fee  within  his  baiiiMfick* ;  or  being  an  executor  or  ad* 
ministrator,  that  he  has  wasted  the  goods  of  the  testator  or  intestate** : 
fourthly,  that  the  sheriff  has  made  his  mandate  to  the  bailiff  of  a 
liberty,  who  has  given  him  no  answer,  or  returned  nulla  bona!^,  &c« 

If  fieri  feci  be  returned,  the  plaintiff  may  proceed  against  the  she* 
riff  for  the  money,  by  rule  of  court,  or  action  of  debt  foundecl  on  his 
return ;  or  by  action  of  assumpeU  for  money  had  and  received :  and 
the  latter  action  is  maintainable,  without  making  any  previous  demand* 
of  payment*^ :  Or,  though  no  return  be  made,  an  action  of  debt^  ac- 
anmif  or  (Mssumpitit  will  still  lie  against  the  sheriff,  or  his  executors, 
for  the  money  levied* :  And  in  such  an  action,  the  defendant  cannot 
plead  the  statute  of  limitations ;  for  though,  till  the  writ  be  returned^ 
it  is  not  a  matter  of  record,  yet  it  is  founded  upon  a  record,  and  has 
a  strong  relation  to  it^  But  the  sheriff's  return  to  a  writ  of  fieri 
fadcufy  that  he  has  levied  the  money,  is  not  sufficient  evidence  to 
prove  that  he  has  paid  it  over  to  the  judgment  creditor,  so  as  to 
charge  the  latter  with  the  receipt  of  it,  in  an  action  for  money  had  and 
received* :  And  where  the  plaintiff  bad  appointed  a  special  bailiff  and 
agent,  to  manage  the  sale  of  goods  under  9i  fieri  facioBj  it  was  holdea 
that  the  sheriff  was  discharged,  although,  on  being  ruled  to  return  the 
writ,  he  returned  that  he  had  sold,  and  that  he  had  made  deductions, 
which  be  had  no  right  to  make  in  point  of  law^. 

When  the  sheriff  has  taken  the  defendant's  goods  upon  a  fieri 
facioij  to  the  amount  of  the  sum  directed  to  be  levied,  the  defendant 
is  discharged,  and  may  plead  it  in  bar  to  an  action  of  debt,  or  scire 
/octof  upon  the  judgment^ :  But  where  two  persons  aire  jointly  and 
severally  hound,  and  execution  is  had  against  one  of  them,  and  his 
goods  are  seized,  but  not  sold,  this  cannot  be  pleaded  in  an  action  of 
debt  against  the  other  obligor ;  because  it  is  no  actual  satisfaction^. 


■Apptod.  Cbap.  XXXIX.  ^  50.  ^2  Show.  79. 

^Tkts.  Srev.  116,  17.    Append.  Cbap.  C  1  Maule  &  Sel.  599. 

XZXIX.  §  58.  ^  PaliLler  v.  PaUister,  H.  56  Geo.  III. 

•  /A  i  43.  46.  K.  B.  1  Chit.  Rep.  614.  in  noiis. 

'SCanipb.  347.  >  8  Ld.  Raym.  1072.  1  Saik.  392.  S.  C. 

•Cro.  Car.  539.  8  Sliow.  79.  8$1.  Giib.      Bag.  Abr.  tit  ExeaHum,  D. 

Bst€.  85.  ^  Id.  ibid.  2  Show.  394. 
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If  part  of  the  money  only  be  levied,  the  plaintiff  tnay  have  z.Jleri 
/acias\  capias  ad  satisfaciendum^  or  elegit^ ,  for  the  residue :  Or 
be  n)ay  bring  an  action  on  the  judgment  for  the  residue ;  wherein  the 
defendant  may  be  arrested,  if  be  was  not  arrested  in  the  original 
action'.  But  the  first  writ  ^ust  be  returned,  before  a  second  ex- 
ecution can  be  taken  out* ;  for  that  must  be  grounded  on  the  first  writ, 
and  recite  that  all  the  money  was  not  levied  thereon :  though  if  upon 
the  first,  all  the  money  had  been  levied,  the  writ  need  not  have  been 
returned,  for  no  further  process  was  necessary^:  and  if  nothing  be 
levied  on  the  first  writ,  it  need  not  be  recited  in  the  second. 

If  the  sheriff  return  that  he  has  taken  goods,  which  remain  in  his 
hands  unsold  for  want  of  buyers,  the  plaintiff  may  sue  out  a  writ  of 
venditiotn  exponas^  reciting  the  former  writ  and  return,  and  com- 
manding the  sheriff  to  expose  the  goods  to  sale,  and  have  the  monies 
arising  therefrom  in  court,  at  the  return  of  it> ;  or  if  goods  are  not 
taken  to  the  value  of  the  whole,  the  plaintiff  may  have  a  vendUioni 
exponas  for  part,  and  vl  fieri  facias  for  the  residue,  in  the  same  writ^. 
And  it  is  said,  tliat  if  a  sheriff  seize  goods  to  the  value,  and  return  it, 
he  is  bound  to  find  buyers'.  But  where  it  appeared  by  affidavit,  that 
writs  of  extent  v^t^d  fieri  facias  had  been  issued  on  the  same  day,  the 
court  of  King's  Bench,  we  have  seen^,  refused  to  allow  a  venditioni 
exponas  to  be  issued,  on  the  return  of  the  fieri  facias^  to  compel  the 
sheriff  (o  sell  (he  goods  under  it :  And  the  court  of  Common  Pleas 
refused  to  grant  an  attachment  against  the  sheriff,  because  he  had 
returned  to  a  writ  of  venditioni  exponas,  that  part  of  the  goods 
levied  remained  in  his  hands,  for  want  of  purchasers^  If,  on  a  writ  of 
venditioni  exponas  for  goods  already  taken  in  execution,  with  a 
clause  of  fieri  facias  for  the  residue,  the  sheriff  return  that  he  has 
made  a  certain  sum  of  the  said  goods,  but  omit  by  mistake  to  return 
nulla  bona  to  the^eri/actat,  the  court  of  Common  Pleas  will  allow 


*  Append.  Cbap.  XXXIX.  }  53.  406. 

b  Jd.  ^  86.  7.  ^  Tkes.  i?rev.305.  Append.  Chap.  XXXIX. 

«/(/.§  no,  11.  §  56.  And  scse  further,  M  to  the  writ  of  9e». 

d  1  New  Rep.  C.  P.  133.  9  Smith  R.  39.  ditioni  exponoi,  8  Saund  47.  /.  (9). 

S.  C.  ^  Per  Hoti,  Ch.  J.  6  Mod.  393.  2  U. 

•  Barnes,  913.  Raym.  1075.  S.  C. 
f  ]  Saik.  318.  Oilb.  Exec,  96.  ^  Ante,  1034. 

c  Append.  Chai).  XXXIX.  §  55,  Cowf.  >  1  Bos.  &  Pul.  359. 
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the  sheriff  to  amend  Ibe  return,  and  will  set  aside  an  attachment 
isBaed  against  him  for  not  making  it\ 

Where  the  old  sheriff  returns  that  he  has  taken  goods,  which  re^ 
nmia  in  bis  hands  for  want  of  buyers,  the  usual  way  of  proceeding, 
ID  the  King^s  Bench,  is  by  writ  of  di$tringa$  to  die  new  sheriff,  com- 
mandmg  him  to  distrain  the  old  one,  till  he"  sell  the  goods*^,  &c.  Of 
this  writ  there  are  two  sorts ;  the  first,  which  is  the  more  ancient, 
commands  the  sheriff,  to  whom  it  is  directed,  to  distrain  the  late 
sheriff,  so  that  he  expose  the  goods  to  sale^,  and  cause  the  monies 
arising  therefrom  to  be  delivered  to  the  present  sheriff,  in  order  (hat 
sncb  sheriff  may  have  those  monies  in  court,  at  the  return^:  The 
other  writ,  which  is  the  most  usual*,  is  to  distrain  the  late  sheriff,  to 
lell  ihe  goods,  and  have  the  money  in  court  himself.  The  sheriffs  of 
Umdon^  having  taken  the  defendant's  goods  in  execution  under  a 
writ  of  Jieri  faciau^  were  ruled,  on  tbe  8th  of  February  1811,  to 
return  the  writ ;  and  returned  on  the  II th,  that  they  had  the  goods  in 
hand  for  want  of  buyers ;  after  which  the  plaintiff,  without  issuing  a 
writ  of  venditioni  expantu^  lay  by  till  a  commission  of  bankrupt 
issued  against' the  defendant,  founded  on  an  act  of  bankruptcy  prior 
to  the  execution,  and  till  after  the  then  sheriffs  had  delivered  the 
goods  up  to  the  assignees  of  the  bankrupt  on  the  I6th  of  JUarch^  and 
had  gone  out  of  office  in  the  September  following;  and  then,  in 
January  1812,  issued  a  writ  of  distringas  to  the  present  sheriffs,  to 
distrain  the  late  sheriffs,  for  not  selling  the  goods ;  the  court  of  King's 
Bench,  under  these  circumstances,  set  aside  the  last-mentioned  writ, 
ieatiog  the  plaintiff  to  his  remedy  by  action,  if  the  commission  were 
(iraudDlent,  as  alleged  by  hira>.  So  where  the  sheriff,  in  Michael- 
ma$  term,  returned  to  a  writ  of  ^ert  faciaSf  *^  goods  in  hand  for 
^  want  of,  buyers,  value  unknown,"  and  no  further  steps  were  taken 
by  the  plaintiff  till  Trinity  term  following,  and  in  the  mean  time  the 
goods  were  seized  under  an  extent  by  the  crown ;  the  court  would 
not  compel  the  sheriff  to  make  good  the  loss  to  the  plaintiff,  hut 
quashed  a  writ  of  distringas  which  had  been  issued  for  that  purpose. 


•  I  Mmh.  344.  f  Rast.  164.  Thft.  Brfv.  90.  Off.  Bm.  45. 

*  AppeiHl.  Chap.  XXXIX.  §  5S,  9.  Append.  Chap.  XXXIX.   §  59.  ^.  S  Ui, 

•  Oilb.  Exte.  21.  Raym.  1074^  5.  1  Salk.  323.  S.  C.  i  Sjniut 
<  S4  Hen.  VI.  30.  47.  L  (tf ). 

*  6  Mod.  899.  9  15  East,  78. 
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aUhougli  the  plaintiff  had  g^iven  all  the  indulgeiwe  wkh  tiie  adtice 
and  coucurrence  of  the  sheriff's  oflScer*. 

The  return  of  ntUla  bona  is  proper,  wbere  the  defendant  has  no 
goods  or  chattels  in  the  bailiwick  of  the  sheriff,  whereof  he  can  cause 
to  be  made  the  debt  and  costs,  or  damages  recovered ;  but  where  the 
defendant  has  goods,  though  the  sheriff  is  presented  firom  taking 
them  by  the  allowance  of  a  writ  of  error,  he  should  not  return  tiuUa 
bonay  but  the  fact  of  a  writ  of  error  having  been  sued  out  and  al* 
lowed,  as  an  excuse  for  not  taking  them''.  If  the  sheriff  return,  on  a 
fieri  faciasy  that  the  defendant  has  no  goods  in  his  baiUwick,  the 
plaintiff,  if  it  be  true,  may  have  another  writ  ol  fieri  facias  into  the 
same  county,  or  a  testatum  fieri  facias  into  a  different  county,  sug' 
gesting  that  the  defendant  has  goods  there^ ;  which  latter  writ  may  be 
awarded  into  Wales^  or  a  county  palatine^ :  Or  the  plaintiff,  in  that 
case,  may  sue  out  a  capias  ad  satisfaciendum^  or  elegit:  And  a 
testatum  fieri  facias  may  be  either  for  the  whole,  or,  on  the  return  of 
a  partial  levy,  for  the  residue^  In  any  of  these  writs,  there  may  be  a 
clause  of  nan  amittas^ ;  commao;ling  the  sheriff,  that  he  do  not  omit, 
on  account  of  any  liberty  in  his  county,  but  that  he  enter  the  same^ 
&c. :  which  clause  may  be  inserted  in  the  first  process^.  If  the  return 
be  not  true,  the  plaintiff  may  maintain  an  action  against  the  aherii^ 
for  a  false  return ;  in  which  action,  the  sheriff  cannot  go  into  cir- 
cumstantial evidence  to  impeach  the  judgment,  on  the  ground  of  a 
collateral  fraud^ :  And  where  the  sheriff  returns  nuUa  bonOf  and 
there  is  a  recovery  against  him  for  his  false  return,  that  vests  no  pnK 
perty  of  the  goods  in  him  or  the  plaintiff;  but  they  remain  in  the 
defendant,  and  are  liable  to  a  subsequent  execution  for  his  debt^. 
But  an  action  on  the  case  does  not  lie  against  a  sheriff,  who  has  not 
been  ruled  to  return  the  writ,  for  neglecting  to  have  the  money  in 
court  according  to  the  exigency  of  sl  fieri  facial. 

^  The  plaintiff  cannot  regularly  sue  out  9l  fieri  facias^  into  a  diflbrent 

*  3  Barn.  &  Aid.  204.  1  Chit.  Rep.  613.  <  Append.  Chap.  XXXIX.  §  SB. 

S.  C.  f  /d  §  66,  7,  8. 

^  3  Moore,  83.  1  Gow,  66.  S.  C.  t  Id.  ^  40. 

«  Append.  Chap.  XXXIX  §  60,  61.  63,  ^  Ante,  168. 

lie  i2Stark.JVi.JHS18. 

d  Cro.  Jac.  484.  and  see  1  Lev.  256. 891.  ^  8  Vem.  239. 

T.  Raym.  806.  8  Saund.  193,  194.  a.  (2).  >  1  SUrk.  AS.  Pri.  388. 
R.  H.  19  Joe.  1.  K.  B. 
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eottttty  from  that  where  the  action  b  laid^  wilboiit  a  fe^iafitm.^;  nor  a 
teMtatma^  wHboot  a  previous  Jieri  fadcuf*.  Bat  the  award  of  a 
ieBiatwm  on  the  roU,  is  saflideot  to  warrant  a  fieri  /adau  into  a 
Aiflferent  county^ :  or  if  %fi€rifaeia9  be  sued  out  ioto  one  county, 
when  it  should  bate  been  a  iestatwnf  without  any  original  fieri 
facioi^  and  the  plaintiff  afterwards  sue  out  an  original  fieri/acioBp 
the  court  will  permit  the  party  to  amend  the  former  writ,  by  making 
it  a  tegtafymy  on  payment  of  costs'^ ;  and  they  will  not  aside  a  ies" 
tahtMy  sued  out  without  an  original  jCeriyocui*  to  warrant  it,  if  the 
plaintiff  afterwards  sue  out  suoh  original  fieri  fadae^  and  get  it  re- 
toroed  and  filed,  so  as  to  be  able  to  pfoduoe  it  on  shewing  cause% 
though  a  writ  of  error  has  been  previously  brought^  So  where  the 
record  was  produced  in  oonrt,  on  which  an  original  capias  ad  gaiie^ 
faciendum  was  entered,  with  the  sheriff^s  return  thereto^  the  court 
of  King's  Bench  permitted  the  plaintiff  to  sue  out  and  seal  an  original 
eapiae  ad  eaiiefadendum^  to  warrant  a  ieetaium  ioto  a  different 
county' :  And  in'  that  coort|  it  is  said  that  the^en  fadae,  on  which 
the  teeiatum  is  founded,  is  returned  of  oourse  by  the  attornies  them- 
selfes,  as  originals  are^.  In  all  continued  writs,  the  aUae  or  fe«* 
tofnoi  must  be  tested  the  day  the  former  was  returnable* ;  and  if  a 
fieri  fadaa  issue  to  the  sheriff,  returnable  on  a  general  return  day, 
and  he  at  that  day  return  mMa  htma,  a  ieetaium  may  issue  on  the 
day  following,  and  eneoution  thereon  will  be  good ;  for  though,  on 
mesne  process,  there  can  be  no  ieetatum  till  the  qmuio  die  posf,  yet 
it  is  otherwise  in  writs  of  exeoutioo,  for  on  these  the  party  hae  no  day 
in  coort^. 

If  the  sheriff  retnro  fiuUtt  Aoiia,  and  that  the  defendant  is  a  bene* 
ficed  clerk,  having  no  lay  fee,  there  goes  a^^en  or  ienort  facias  to 
the  bishop  of  the  diocese  wherein  the  benefice  is,  commanding  him  to 


»  «  Blao.  Rep.  694.  PaUtr  And  BUison,  *  3  DwnU  ft  £uC,657.  1  H.  B\a9.  ML 

H.  95  Qeo.  III.  K.  B.  3  Darnf.  ft  EmC,  657.  AnU,  1015. 

'  8  Dornf.  &  Batt,  dSS.  «  8  Salk.  589»  90.  Barnes,  800,  SOI.  SOB, 

«  Bames,  196«  7.  and  bm  Prac.  Rfg.  810.  9.  81 1 .  3  Danir.  tn,  £aat»  SdS.  657, 

tl8.    It  if  iKH  tafficwnt,  bow«ver,  to  verify  '  5  Diirof.  U  East,  878. 

IW  ad  of  an  origiiiat>r/./MM#  having  btan  8  6  Darnf.  It  East,  450. 

iwarded,  hf  affidanti    but  tke  plaintiff  ^  8  Salic.  590. 

•Qgfat  to  bato  the  ml)  IB  ooart  Ar  Cur.  U.  ^  Id.  699.  Ante^  110^ 

*2  Geok  UL  K.  B.  *  T.  Jon.  800. 
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make  or  levy  the  sam  reooTered^  of  the  ecdetieuUcal  goods  and 
chattels  of  the  defendant*.  This  writ  is  similar  to  a  common  Jieri 
faeioM ;  and  the  bishop,  who  is  in  nature  of  a  temporal  officer  or  ec- 
clesiastical sheriff,  may  seise  and  sell  the  profits  ^  the  benefice^ :  But 
he  must  return  ^ert  or  levari  feci,  and  not  wequeairari  feci,  upon 
this  writ^  He  may  also,  like  the  sheriff,  be  called  on  by  rule  to 
return  the  writ* ;  and  if  he  makes  a  false  return,  will  be  liable  to  an 
action''.  Upon  this  writ,  the  bishop  or  his  officer  makes  out  a  ^efnes- 
iratian^j  directed  to  the  churchwardens,  or,  upon  proper  security,  to 
persons  of  the  plaintiff's  own  appointment,  requiring  them  to  seques- 
ter the  tKhes,  and  other  profits  of  the  benefice ;  which  sequestration 
should  be  forthwith  duly  published,  by  reading  it  in  church  during 
divine  service,  and  afterwards  at  the  church  door,  and  fixing  a  copy 
thereon :  for  where  a  sequestration  was  made  out,  and  not  published 
while  the  writ  was  in  force,  but  was  stayed  in  the  register's  bands, 
by  desire  of  the  plaintiff's  attorney,  the  court  held  that  it  had  no 
priority,  as  against  other  sequestrations,  afterwards  made  out  and 
duly  published ;  but  that  if  it  had  been  published,  the  execution  would 
have  taken  effect,  and  must  have  been  first  satisfied,  notwithstanding 
It  was  then  returnable^  The  writ  of  jfieri  or  lewir%/acia$  de  bomU 
ecdesiaaticiB  is  a  continuing  executbn ;  and  if  the  sequestration  issue 
and  be  published  before  the  writ  is  returnable,  it  is  sufficient  v  and  the 
plaintiff  is  entitled  to  the  growing  profits  from  time  to  time,  though 
long  after  it  is  returnable,  until  he  is  satisfied  the  sum  indorsed  on 
the  writ^  Yet,  if  it  be  actually  returned,  the  authority  of  the  bishc»p 
is  at  an  end  :  Therefore,  where  such  a  writ  remained  in  the  hands  of 
the  bishop  long  after  it  was  returnable,  who  sequestered  the  profits 
of  the  vicarage,  accruing  as  well  before  the  return  day  as  after,,  and 
being  ruled  to  return  the  writ,  returned  only  the  amount  of  the  sum 


•  Gilb.  Bxee.  26.  Bac.  Abr.  tit  ExmOkm,  •  1  Str.  87. 

960.  Append.  Ckap.  XXXIX.  }  69,  &&  For  '  1  Sid  976.  Gilb.  JBjmc  U.  and  fM  I 

the  hittoiT  of  this  writ,  and  wbat  tamf  be  Salk.  38a  1  U.  Bayoi.  S65.  S.  C. 

taken  ander  it,  lee  3  Bos.  &  Put.  396.  pir  •  Boni'i  JS^det.  Lam,  tit.  SefuUmHtih  ^ 


r,Cb.  J.  Or,  ioflead  of  a/cn  or /coari  V.  317.  Append.  Chap.  XXXIX.  $  75. 
fuiat  de  bomt  ecekskuiku,  a  tefmuirari  faeku  '  Burn'a  £€eUi,  Ln,  tit.  Si^titiiraiim,  3 

may  be   issued;    for  which  see  Append.  V.  317.  X^focndUT.  AiiAspo/JSMicr.B.  SS 

Chap.  XXXIX.  1 7S.  Geo.  III.  1  Cromp.  359.  S  H.  Blac  588. 

^  1  Mod.  860.  2  Mod.  857,  8.  1  Freem.  bni  see  Wood's  IntU  608, 9.  1  Craaip.345. 

830.  S.  a  temb,  caninu 
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levied  up  to  the  kretnrn  day,  the  court  of  Common  Pleas  would  not 
•rder  tlie  writ  and  return  to  be  taken,  off  the  file,  but  would  onljr  per* 
mit  the  return  to  be  amended,  by  inserting  the  sum  levied  up  to  the 
lime  when  the  writ  was  actually  retumed\  The  proper  way  would 
have  been,  to  have  ruled  the  bishop  from  time  to  time,  to  know  what 
he  had  levied**. 

In  an  action  against  an  exea§iar  or  adminutratar^  if  the  sheriff 
return  mUla  bona  to  the  Jieri  facias^  the  plaintiff  must  proceed  by 
wchrejieri  inquiry®,  or  action  of  debt  upon  the  judgment,  suggesting 
a  deva^iavit :  but  if  a  deoattovft  be  returned  by.  the  shertfl^  the 
plaintiff  may  have  execution  immediately  against  the  defendant,  by 
fieri  faci€ui  de  bom9  proprUa^f  or  capiat  ad  9ali»fac%endmm*. 

If  the  sheriff  return,  that  he  has  made  his  mandate  to  the  bailiff 
of  a  liberty,  who  has  given  him  no  answer,  the  bailiff  may  be  called 
upon  by  rule,  to  return  the  mandate^ ;  and  if  he  do  not  return  it,  will 
be  liable  to  an  attachment :  Or  if  he  return  nulla  bwML^  &c.  the 
plaintiff  may  proceed  thereon,  in  like  manner  as  if  the  sheriff  had  re^ 
turned  it :  And  if  the  bailiff  make  an  %n$wffic%ent  return,  he  is  liable 
(0  be  aaoerced  for  it,  and  not  the  sheriff,  by  the  statute  S7  Hen.  VIIL 


After  tb fieri  Jaciai,  if  the  plaintiff  be  not  satisfied,  he  may  have  a 
capicu  ad  satisfaciendum^  against  the  person  of  the  defendant,  or 
an  elegit  J  against  his  goods  and  a  moiety  of  bis  lands^ ;  or  he  may 
sue  out  either  of  these  writs  in  the  first  instance. 

It  has  been  said,  that  where  judgment  is  given  against  one  who 
is  in  view  of  the  court,  or  in  Westminster  hall,  it  may  be  executed 
immediately,  and  the  party  taken  or  sent  for  into  court  and  com- 


•  3  H.  Blac  58«.  '  S  Durnf.  k  Eait,  5: 

»  M  583.  .  f  Oilb.  C.  P.  30.  2  Dumf.  Be  Eui,  18. 

«  LiL  EnL  664.  Appeiid.  Chap.  XLL  ( .  Ani€,  338. 

84.  ^  Appeod.  Cbap.  XXXIX.  i  104,  &c 

'  Tkeu  Brw9,  46,  7.  1S8.  135.  Append.  For  the  hittory  of  this  wrU^  and  the  pro- 

Chap.  XXXIX.  {  76, 7.  ceediogs  under  \i,  lee  8  Wmi.  Saiiiid.'«8. 

•  Append.  Chap,  2KXIX.  §  88.  «.(!).  69.  e.  (8).  69.  o (3). 
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mitted^.  This  however  is  a  ease  that  can  scarcely  occur  id  ctetf 
actions ;  wherein  the  judgement  is  not  c^ven  in  court|  bat  signed,  oi» 
taxing  costs,  in  the  king's  bench  or  proihonotaries  office.  The 
usual  mode  therefore,  of  executing  a  judgment  against  the  person  of 
the  defendant,  is  by  writ  of  capias  ad  MatUfaciendnm :  And  where 
he  is  at  large,  it  commands  the  shcritT,  or  other  officer  to  whom  it  i» 
directed,  to  take  the  defendant,  and  him  safely  keep,  so  that  he  nay 
have  his  body  in  court,  on  the  return  day,  to  satisfy  the  ptaiotiff^ 
Where  the  defendant  is  already  in  custody,  there  is  no  oocasion  for 
this  writ ;  but  if  the  plaintiff  would  proceed  against  his  body,  he  must 
charge  him  in  execution,  as  directed  in  a  former  chapter** 

The  prooesa  of  oapicu  after  judgment  is  not  given  by  the  9Mpnm 
words  of  any  statute,  but  arises  by  consei{uence  of  law ;  it  being  a 
rule,  that  whenever  a  capias  is  allowed  on  me$ne  process  beiDre 
judgment,  it  may  be  had  upon  the  judgment  itself^.  This  process 
therefore  liea  after  judgment,  in  every  instance  where  the  defendant 
was  subject  to  a  capia$  before^ ;  and  it  may  be  taken  out  against  the 
defendant  sued  by  a  wrong  name,  if  he  has  omitted  to  take  advan- 
tage of  the  misnomer^:  but  it  Ues  not  against  peers,  or  membera  of 
the  House  of  ComoDonSy  except  upon  a  statute  merchant  or  statute 
staple*,  or  recognizance  in  nature  of  a  statute  staple';  nor  against 
amba$8ador$,  and  other  public  ministers,  or  their  domestic  servants^; 
nor  the  servants  in  ordinary  of  the  king,  or  queen  regent*;  nor 
against  members  of  corparationt  aggregate,  or  hundredora^  for  any 
thing  done  in  their  corporate  capacity,  or  under  the  statutes  of  hue 
and  cry*^,  &o«  Neither  does  it  lie  against  an  heiVf  on  a  speciai  judg- 
ment, for  the  debt  of  his  ancestor,  to  be  levied  of  the  lands  descended^; 
nor  against  executore  or  administraioraf  unless  a  devaaiavii  be 
returned"".  And,  by  the  statute  57  Geo.  HI.  c«  99,  §  47.  *<  no  penalty 
'<  or  costs  incurred  by  any  apirUuaf  person,  by  reason  of  any  non- 
«<  residence  on  bis  benefice,  shall  be  levied  by  ei^ecution  against  the 
**  body  of  any  stoob  person,  whilst  he  shall  hold  the  same,  or  any 


•.»8mia.  Mil  ff  I  Cromp.  345. 

^  Append.  Chap.  tXXnt.  §  78*  ^  AnU^  Si  6,  17. 

•  Ohap.  XIV*  p.  370,  U^  1  Jti,  815. 

408ftlkwS8&  k«.WS.       . 

•SiOo.  Ui  I  8  Wmi.  SaiiDd.  7. (4)*  Jtitti, 946, % 


Digitized  byCjOOQlC 


BY  CAPIAS  AD  SATI6FA€I£NI>UM.  104l3 

^  ether  bendioe,  eat  of  the  profits  df  whfch  the  Mikie  can  be  levied 
^  hy  eeqtteotirftthitiy  wichie  thfe  tern  of  thrBe  yfetrs }  and  In  cftse  the 
^  body  of  any  wch  spiritutl  peroon  Bfaall  be  taken  in  elecutiou  fot 
**  the  Bsme,  the  court  in  which  the  same  was  recovered,  or  any  judge 
^  thereof,  may  and  shall,  upon  applicaiioo  made  for  that  purpose, 
'^  discharge  the  party  from  such  esecutioii,  in  case  it  shall  be  made 
**  appear  to  the  satisfactioD  of  such  court  or  judge,,  that  such  penalty 
*^  and  costs  can  be  levied  as  aforesaid.^' 

An  infant  seems  to  be  liable  to  this  process*  $  and  it  may  be  taken 
out  against  &ati,  in  the  King*s  Bench,  without  any  previous ,/lerft 
/ociot,  or  return  of  nMa  bona^ ;  but  in  the  Common  Pleas,  or  Et* 
chequer,  &c.  the  hail  are  not  subject  to  a  coptas* :  nor  does  it  lie  on 
a  common  law  recognisance"*,  or  recogniaance  taken  in  the  King's 
Bench,  on  briiiging  a  writ  of  error^ ;  nor  for  damages,  against  tenant 
IB  dower*,  &c.  After  interlocutory  judgment  against  a  feme  upon 
a  eootraet,  she  married  ;  and  the  court  held,  that  the  plaintiff  might 
proceed  to  judgment  and  execution  against  her,  without  joining^e 
husband  by  tcire  frnduB :  and  a  cdptos  ad  Matiffcu:iendum  against 
her,  folkwing  tlie  judgment,  was  at  ail  events  regular,  though  the 
plaintiff  had  notice  of  the  marriage  before'.  In  an  action  against 
Jkuaband  and  fOf/e,  they  may  both  be  taken  in  execution ;  and  it  was 
formerly  holden,  that  the  wife  sfaonld  not  be  discharged,  unless  it  ap- 
peared there  was  fraud  and  collusion,  between  the  plaintiff  aiid 
her  husband,  to  keep  her  in  prison*:  but  it  is -now  the  practice  to 
discharge  her  when  taken  in  execntion,  as  well  as  on  mesne  process. 
It  should  also  be  remembered,  that  vohinteer  9oldier§  and  seamen 
are  not  liable  to  be  taken  in  execntion,  unless  an  affidavit  be  made, 
that  the  original  debt,  in  the  case  of  eoldier$^  aimounted  to  201.  at 
kast,  over  and  above  all  costs  of  suil^,  or,  in  the  case  of  geamen^ 
that  the  debt  or  damage  and  costs  are  of  that  amount ;  and  that  the 
debt  was  contracted  when  the  defendant  did  not  belong  to  any  ship 
in  his  mqesty^s  service^ :   And  where  a  capia$  ad  satisfaciendum 


•  d  Str.  1211.  aod  tee  id.  708.  1  Bot.  &  •  GUb.  Exee.  6.  fiingb.  Bswe.  107. 

?ol.  480.  f  4  East,  591. 

^9Str.  89S.  1139.  SS  Sir.  116T.  1337.   1  Will.  149.  Say.; 

^9  Taunt.  Il3,  14.  2  Marib.  186.  Id.  Rep.  149.  J§iU§,  220. 

m.  (M.J  fiotU  Chap.  XLI.  ^  Ani9,  365. 

^  Gilb.  JSm.  69.  Bioglu  Estt.  106, 7.  '  Id.  334. 
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lie$,  it  caoDot,  we  have  seen^  be  executed  upon  parties  coming  (b, 
atleuding  upon,  or  retumiog  from  courts  of  justice*;  uor  at  the  time^ 
or  place"^,  when  and  where  they  are  privileged  from  arrest. 

In  point  of  form,  the  capioLS  ad  satisfaciendum  must  pursue  the 
judgment^ !  therefore,  on  a  judgment  against  several  defendants,  it 
must  include  them   all*.    If  part  of  the  demand  has  been  already 
levied  under  a  Jieri  facias^  the  capias  ad  satisfaciendum  is  only 
for  the  residue^ :   And  it  may  be  sued  out  against  executors  or  admi- 
nistrators, after  a  devastavit  returned'.     This  writ  need  only  be 
sealed  in  the  King's  Bench^  but  in  the  Common  Pleas  it  must  be 
signed,  as  well  as  sealed' ;  and  it  must  be  tested  and  returnable  in 
tei-m  time,  in  like  manner  as  the  fieri  facial^.     It  was  formerly  ne- 
cessary that  there  shoulil  he  fifteen  days  at. least  between  the  fe»fe 
•and  return  of  the  fi.eri  facias  and  capias  ad  satisfaciendum^  by 
original:  but  as  that  occasioned  great  delay,  it  wan  enacted  by  the 
statute  13  Car.  II.  stat.  2.  c.  3.  §  6.  that  <'  in  all  actions  of  debt^ 
'*  and  other  personal  actions,  and  also  in  all  actions  of  ejectmeniy 
'^^  depending  by  original  writ  in  the  courts  of  Kiitg^s  fiench  and 
^'  Common  Pleas,  after  any  judgment  obtained  therein,  there  need 
^*  not  be  fifteen  days  between  the  teste  and  return  of  any  writ  of 
**  fieri  facias  or  capias  ad  satisfaciendum.;  nor  shall  the  want 
^^  thereof  be  assigned  lor  error.'*     This  statute  however  does  not 
extend  to  any  writ  of  capias  ad  satisfaciendum^  whereon  a  writ  of 
exigent  after  judgment  is  to  be  awarded;  nor  to  any  capias  ad 
satisfaciendum   against  the  defendant,  in  order  tg  make  his  bail 
liable.     The  capias  ad  satisfaciendum  should  regularly  be  return- 
able on  u  general  return  day,  or  day  certainy  in  like  maimer  as  the 
former  proceedings^ ;  and  for  the  purpose  of  charging  the  bail,  there 
ought  to  be  eight  days  between  the  teste  and  return  by  M^^,  and 


*Ant§,^2\,kc  contra, 

»»  Id.  239,  40.  *  Imp.  C.  P.  491. 

«W.  240,41.  ^Ante,  1015. 

^  PhUpoi  V.  MuQerandanoihtr,  T.  23  Geo.  '  But  where  an  attorney,  baying  sne4  by 

^  K.  B.  attacbment  of  privilege,  was  iiousuited*  and 

^  6  Durnf.  tt  East,  526,  7.  afterwards  taken  upon  a  ea,  to,  returnable 

'  Append.  Ctiap.  XXXIX.  §  86,  7.  on  a  general  return,  the  court  of  C'^minnn 

K  /dl  §  88.  Pleas  held  it  to  be  well  enough.  3  Wils.  59. 

>'  Imp.  K.  B.  444.    R.  £.  1659.  E.  B.         «  2  Salk.  §02. 
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J^enhj  erigimat':  but  a  capitis  ad  Matitfacieticbun  reiaraable out 
of  teriDy  18  not  void  ma  against  the  bail,  though  it  may  be  set  aside  by 
Ihe  principal  on  motion,  for  irregularity^ ;  and  there  may  be  an  inter- 
Teoing  term,  between  the  teste  and  return  of  this  writ*".  The  capias 
ad  saHsfaciendum  may  be  amended  by  the  judgment,  in  the  names 
of  the  parties^  if  mistaken,  or  in  the  amount  of  the  sum  recovered% 
ko. ;  or  by  the  award  of  execution  on  the  roll,  where  the  writ  is 
made  returnable  on  a  general  instead  of  a  particular  return  day^» 
or,  in  the  Common  Pleas,  '<  before  us  at  Westminster"  instead  of 
**  before  our  justicesV'  2&c. 

The  common  returns  to  a  writ  of  capias  ad  satisfaciendum  are» 
that  the  sheriff  has  taken  the  defendant,  whose  body  he  baa  ready** ; 
or  that  the  defendant  is  not  found  in  his  bailiwick' :  Or  the  sheriff 
may  return  that  the  defendant  has  become  bankrupt,  and  obtained  his 
certificate,  wherefore  he  forbore  to  take  faim^.  On  the  return  of  nam 
est  ineenius^  the  plaintiff  may  sue  out  another  capias  into  the  aame^ 
or  a  iestatumi^  into  a  different  county ;  or  he  may  have  a  m^n  omittas 
capias  ad  satisfaciendum  into  either" :  And  as  the  de'fendant  can 
only  be  once  taken,  it  seems  there  may  be  several  writs  running 
against  him  at  the  same  time,  in  diflferent  counties"  :  Or,  instead  pf 
suing  out  another  capiat  or  testatum^  the  plaintiff  may,  if  the  action 
was  commenced  by  original  writ,  proceed  at  once  to  autlam  the  de» 
feodant,  by  suing  out  an  exigifacias%  and  process  of  outlawry^. 

The  defendant  being  taken  upon  a  capiois  ad  saHsfade^dmny 
either  satisfies  the  plaintiff's  demand,  or  remains  in  custody.  The 
sheriff,  however,  hath  it  seems  no  power  to  receive  money  of  thecde- 
feadant,  upon  a  capias  ad  satisfaciendum ;  for  his  business  is  only 
to  execute  the  writ ;  and  if  in  such  case  the  defendant  pay  the  sheriff. 


>  13  Car.  n.  8tat.  2.  c  d.  §  C.  tZ  Wils.  58.  and  see  1  Marsh.  837.  AnU, 

*  9  Bar.' 1188.  1015. 

«  2  Salk.  700.  2  U.  Raym.  775.  S.  C.  ^  Append.  Chap.  XXXIX.  §  91. 

^  Barnes,  10»  1 1.  4  Taunt.  392.  *  Id.  §  92. 

•  2  Durnf.  &  East,  737. 5  Durnf.  &  East,  ^  Id.  §  93. 

5*77.  6  Durnf.   &  East,  450.  8  Duriif.  &  ^  Id.  %  96,  &c.  hot  see  4  Taunt.  631. 

SMt,  416.   (a).    1  Chit.  Rep.  349.  Ante,  v^  Id.%  95. 

747.  ^Amte^  1011. 

'8  Blac.  Rep.  836.  and  see  2  Bos.  ft  •  Append.  Chap.  XXXIX.  §  102. 

Pol  336.  Piln/r,  149. 


Digitized  by 


Google 


1040  OF  EXBGUTION, 

and  he  afterv? ardn  become  ioBoIvent,  and  do  no!  pay  the  pkiitiff,  raeb 
payment  shall  not  excuse  the  defendaBi* :  And  accordingly,  npoB  th« 
execution  of  a  writ  of  oapuu  ad  $ati$faciendumy  iasttini^  out  of  the 
King*8  Bench,  which  requires  the  sheriff  to  take  and  keep  the  body, 
so  that  he  may  have  it  on  the  return  day  of  the  writ  at  WeHmmtier, 
to  satisfy  the  plaintifb  of  their  damages,  costs  and  ohargca,  if  tho 
sheriff,  before  the  return  day,  receive  the  money  doc  from  his  prisoner, 
and  thereupon  liberate  him,  before  he  has  paid  it  over  in  satisiaction 
to  the  party  entitled  to  it,  he  is  answerable  as  for  an  escape^ ;  and  his 
return,  under  the  common  rule,  of  cepi  corpus,  and  that  he  detained 
the  prisoner  until  he  satisfied  Attn,  (the  sheriff,)  the  levy  money  in- 
dorsed on  the  writ,  which  he  had  ready  as  commanded,  &c.  is  of  no 
avail^.  If  the  plaintiff  appoint  a  special  bailiff,  or  give  particular  di« 
rections  to  the  ofHcer  with  regard  to  the  receipt  of  money  on  an  ex- 
•cutioD,  be  thereby  discharges  the  sheriff;  and  if  the  sheriff  afterwards 
return  that  be  has  paid  over  the  money  to  the  plaintiff,  he  is  not  liaMe 
lo  an  action  for  a  iplse  return^. 

If  the  defendant,  being  taken  in  exeoHtioo,  do  Ml  satisfy  the 
plaintiff,  he  either  remains  in  custody  of  the  sheriff,  who  may  carry 
him  immediately  to  the  county  gaol^or  is  removed  by  kahewf  corpus 
so  the  King's  Bench  or  Fleet  prison.  In  eitiMr  case,  the  execution  is 
considered,  quoad  him,  as  a  satisfiMlion  of  tho  debt* :  Therefore  a 
judgment  creditor,  who  has  taken  hb  debtor  in  execution,  eannot  af- 
terwards sue  out  a  commission  of  bankrupt  against  him  upon  the  same 
debt';  nor  set  off  the  sum  recovered,  in  an  action  brought  by  the 
debtor,  for  a  cross  demand* :  And  if  the  plaintiff,  having  the  de- 
fendant hi  execution,  consent  to  his  discharge,  though  it  be  on  terns 
which  are  not  afterwards  complied  with^  or  upon  giving  a  fresh  se^ 


*  12  Mod.  230.  per  Holt,  Ch.  J.  and  lee      bave  bo  power  to  ditcbarfe  the  defirodant 
1  Latw.  587.  12  Mod.  385.  Freem.  842.      out  of  execution,  on  the  ground  of  a  < 


Baroet ,  21 4*  Bac  Abr.  tit  Execution,  D.  miiaion  of  bankrupt  baviog  UQce  been  sued 

^  14  East,  468.  oat  against  bim  by  tbe  plaiotiff.  1  Boa.  k 

«  Porter  y.  Finer,  M.  56  Geo.  IIL  ^  B.  1  Pal.  302. 

Cbit  Rep.  613.  (a).  f  5  Maule  &  Sel.  103.  but  see  1  Tamt. 

'  4  Durnf.  &  £a8t,  555.  AnU,  253.  426.  1  Maule  &  Set.  696.  temi,  eontrn.  S 

•Hob.  59.  Taunt.  176. 

'8  Purnf.   &  East,  123.  and  see  1  Str.  i>  4  Bjur.  2482.  6  Duriif.  U  East,  536, 7. 

653.  3  Wils.  271.  retard.    But  tbe  courts  1  Durnf.  k  East,  420. 
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eority,  which  afterwards  becomes  ineffectual^  the  plaintiff  cannot 
resort  to  the  judf^ment  agaiui  or  charge  tlie  defendant's  person  in 
exeeution;  even  though  be  were  discharged  the  first  time  by  the 
pltiotiff's  consent,  upon  an  express  undertaking  that  he  should  be 
liable  to  be  taken  in  execntion  again,  if  be  failed  to  comply  with  the 
terms  agreed  on\  But  a  oapia$  ad  $aHsfaciendum  is  no  actual  sa« 
tisfsction,  so  as  to  bar  the  plaintiff  from  taking  out  execution  against 
other  persons,  liable  to  the  same  debt  or  damages*" :  And  where  a  de« 
fendanty  having  been  taken  under  an  attachment  for  non-payment  of 
money  pursuant  to  an  award,  was  .discharged  by  the  sheriff,  on  his 
consenting  to  retorn  into  custody,  the  court,  on  his  refusal  to  do  so, 
granted  an  aUms  attachment  against  him''.  If  the  plaintiff  consent  to 
dischsrge  one  of  several  defendants,  taken  cm  a  joint  capias  ad 
tatUfiMciendumt  he  cannot  afterwards  retake  him,  or  take  any  of  the 
other  defendants* :  But  if  one  of  two  defendants,  taken  on  a  joint 
writ,  be  discharged  under  an  insolvent  debtor's  aot,  that  will  not 
operate  as  a  discharge  of  the  other ;  the  discharge  of  the  former  not 
being  with  the  actual  consent  of  the  plaintiff^ 

It  was  formerly  doubted  whether,  if  a  person  were  taken  in  eze« 
cution,  and  set  at  liberty  by  privilege  of  either  house  of  parlia- 
ment, the  party  at  whose  suit  such  execution  was  pursued  was  for  ever 
after  barred  and  disabled  from  suing  forth  a  new  writ  of  execution :  For 
the  avoiding  of  any  further  doubt  in  which  case,  it  is  enacted  by  the 
statute  2  Jac.  1.  c  13.  §  2.  that  *^  the  party  at  whose  suit  such  writ 
"  of  execution  was  pursued,  his  executors  or  administrators,  after 
^'  such  time  as  the  privilege  of  that  session  of  parliament  in  which 
*'  such  privil^e  shall  be  so  granted  shall  cease,  may  sue  forth  and 
^'  execute  a  new  writ  or  writs  of  execution,  in  such  manner  and  form 
^*  as  by  the  law  of  this  realm  he  or  they  might  have  done,  if  no  such 
''  ibrmtr  execation  bad  been  taken  forth  or  served*" 


*  I  Danif.  &  £a«t,  551.  debt,  nor  the  bail  to  be  proceeded  against. 

^2£aft»S4d.  Barnes,  905.   Bot  see  tbe  Tbis  statate,  bciog  made  to  continoe  io 

statute  41  Geo.  III.  c.  64.  by  which  any  force  ooly  for  ^Wr  years,  is  now  expired, 

creditor,  at  wboce  suit  a  debtor  was  charged  *  Hob.  59.  and  see  5  Taaiit.  614. 1  Marsh, 

hi  ciaeiitioii,  nigbl  htve  ctMwted  to  Ma  tSa  &  C. 

disebarge,  vitboat  losing  tbe  benefit  of  the  ^  Good  v.  Wiikt^  T.  57  Oea  HI.  K.  B. 

judgment  opon  which  tbe  execution  issued,  •  6  Dumf.  &  Et't,  535. 

except  that  tbe  person  of  the  debtor  was  '5  East,  147. 
not  to  bt  ngtia  liable  to  arrest  far  tbe  same 
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If  a  person  taken  on  a  capias  ad  satisfaciendum  died  in  ezeca- 
tion,  it  was  formerly  holden  that  tbe  plaintiflf  had  no  farther  remedy ; 
because  he  had  determined  his  choice  by  this  kind  of  execution,  which, 
affecting  a  man's  liberty,  is  esteemed  the  highest  and  most  rigid  in  tbe 
law*.  But  now,  by  the  statute  21  Jac.  I.  c.  24.  reciting,  that  for- 
asmuch as  daily  experience  doth  manifest,  that  divers  persons  of  suf- 
ficiency in  real  and  personal  estate,  minding  to  deceive  others  of  their 
just  debts,  for  which  they  stood  charged  in  execution,  have  obstinately 
and  wilfully  chosen  rather  to  live  and  die  in  prison,  than  to  make  any 
satisfaction  according  to  tlieir  abilities ;  to  prevent  which  deceit,  and 
for  the  avoiding  of  such  doubts  and  questions,  it  is  declared,  exr 
plained  and  enacted,  that  "  the  party  or  parties  at  whose  suit,  or  to 
*'  whom  any  person  shall  stand  charged  in  execution,  for  any  debt  or 
**  damages  recovered,  his  or  their  executors  or  administrators,  may, 
''  after  the  death  of  the  person  ,so  charged  and  dying  in  execution, 
**  lawfully  sue  forth  and  have  new  execution,  against  the  lands  and 
**  tenements,  goods  and  chattels,  or  any  of  them,  of  the  person  to 
*^  deceased,  in  such  manner  and  form,  to  all  intents  and  purposes,  as 
<<  be  or  they  or  any  of  them  might  have  had,  by  the  laws  and  statutes 
''  of  this  realm,  if  such  person  so  deceased  had  never  been  taken  or 
^'  charged  in  execution.^' 

**  Provided,  that  this  act  shall  not  extend  to  give  liberty  to  any 
**  person  or  persons,  their  executors  or  administrators,  at  whose  suit 
'<  or  suits  any  such  party  shall  be  and  die  in  execution,  to  have  or 
*'  take  any  new  execution,  against  any  lands,  tenements  or  heredita- 
**  ments  of  such  party  so  dying  in  execution,  which  shall  at  any  time 
'^  after  the  said  judgment  or  judgments,  be  by  him  sold  bond  JUUj 
^^  for  the  payment  of  any  of  bis  creditors,  and  the  money  which  shall 
'*  be  paid  for  the  lands  so  sold,  either  paid  or  secured  to  be  paid  to 
**  any  of  lib  creditors,  with  their  privity  and  consent,  in  discharge  of 
**  his  or  their  due  debts,  or  of  some  part  thereof*.'* 

If  a  party  taken  on  a  capioLS  ad  satisfaciendum  escape,  or  be 
rescued,  though  the  sheriff  is  hereby  liable,  because  be  ought  to  have 
taken  the  posse  comitatuSf  yet  the  plaintiff  may  sue  out  a  new  execu- 


*  Hob.  59.  6  Durnf.  &  East,  i%6.  payment  of  the  debts  of  traders.'*  AitU, 

i»  And  see  tiie  statute  47  Geo.  III.  sees.  S.      945, 6. 
c  74.  "  for  more  effsetiially  seciiriug  the 
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tioo ;  luid  shall  not  be  compelled  to  take  his  remedy  against  the  sheriff, 
vbo  may  he  dead  or  insolvent* :  Or,  if  the  defendant  escape  from  the 
King's  Bench  or  Fleet  Prison,  the  plaintiff,  on  application  to  a  judge, 
miy  hare  an  escape  warrant,  in  order  to  retake  him,  which  shall  be  in 
foroe  througlioat  EnglandK 

If  the  writ  of  execution  be  irregular,  the  defendant  may  move  the 
£ourt  to  set  it  aside,  and  discharge  him  out  of  custody,  if  taken  on  a 
capias  ad  satisffMciendum^  &c. ;  or  that  the  goods  or  money  levied 
jDD  a  Jieri  facias,  &c.  may  be  restored  to  him.  A  third  person, 
whose  goods  are  taken  under  it,  may  also  move  the  court,  to  have 
Ihem  restored.  But  if  the  right  be  not  clear,  the  court  will  leave  him 
to  bis  action  against  the  sheriff;  or  they  will  sometimes  direct  an  issue 
for  trying  it,  and  retain  the  money  in  court,  to  abide  the  event  of  the 
trial.  On  setting  aside  a  judgment  and  execution  for  irregularity,  the 
court  will  restrain  the  defendant  from  bringing  an  action  of  trespass, 
unless  a  strong  case  for  damages  be  sbewn*^, 

Upon  an  erroiieou«  judgment,  if  there  be  a  regular  writ,  the  party 
may  justify  under  it,  till  the  judgment  be  reversed  -,  for  an  erroneous 
judgment  is  the  act  of  the  court"*.  But  if  the  judgment  or  execution 
has  been  set  aside  for  irregularity^  the  party  cannot  justify  under  it, 
for  that  is  a  matter  in  the  privity  of  himself  or  his  attorney*  :  and  if 
the  sheriff  or  officer,  in  such  case,  join  in  the  same  plea  with  the 
party,  he  forfeits  the  benefit  of  his  defence'.  The  sheriff  or  officer 
however,  may  justify  under  an  irregular  judgment,  as  well  as  an  er- 
roneous  one ;  for  they  are  not  privy  to  the  irregularity :  and  so  as 
the  writ  be  not  void,  it  is  a  good  justification,  however  irregular,  and 
the  purchaser  will  gain  a  title  under  the  sheriff;  for  it  would  be  very 
hard,  if  it  should  be  at  the  peril  of  the  purchaser,  under  A^eri  facias, 
whether  the  proceedings  were  regular  or  not>.  Accordingly,  if  the 
sheriff  sell  a  term  under  a  writ  ot  fieri  facias,  which  is  afterwards 
set  aside  for  irregularity,  and  the  produce  of  the  sale  directed  to  be 
returned  to  the  termor,  the  latter  cannot  maintain  an  ejectment,  to 
recover  his  term  against  the  vendee^  under  the  sberifi^.    In  justifying 


•  9  Bac.  Abr.  240.  S44.  35$.  •  Id.  ibid.  15  East,  615.  (ej.  and  tee  9 
^  Sut.  1  Aon.  c.  6.  AnU,  256, 7.  Stark.  Ni.  Pri,  404. 

«  1  Chit.  Rep.  134.  and  tee  id.  238.  Anit,  '  Id.  ibid. 

fiSe.  f  1  Vez.  195. 1  Maale  k  Set  405. 

*  1  Str.  509.  ^  1  Mavle  fc  Sal.  485. 
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under  a  writ  of  execution,  the  ptrty  need  not  set  forth  ill  his  plea, 
that  the  writ  has  been  returned  :  But  a  justification  by  the  iherMT  or 
officer,  under  a  returnable  process,  is  ill,  without  shewing^  a  return  of 
it ;  and  if  the  plaintiff  join  with  the  officer,  there  must  be  judgmeot 
against  both\  Where  the  plaintiff  has  execution,  and  the  money  la 
levied  and  paid,  and  the  judgment  is  afterwards  reversed,  there  the 
party  shall  have  restitution  without  a  Mcirtfac%a$ ;  because  it  appears 
on  the  record  that  the  money  is  paid,  and  there  is  a  certainty  of  what 
was  lost ;  otherwise  where  it  was  levied  but  not  paid,  for  then  there 
most  be  a  scire  facias^  suggesting  the  matter  of  fact,  vnr.  the  sum 
levied,  &c.  If  the  judgment  be  set  aside  after  execution  for  irregu- 
larity, there  needs  no  Bcire  facias  for  restitution^ ;  but  if  it  be  ntyt 
made,  an  attachment  shall  be  granted  upon  the  rule  for  a  contempt. 


An  elegit  is  founded  on  the  statute  Westm.  2.  (13  Edw.  I.)  c.  18. 
by  which  it  is  enacted,  that  '^  when  a  debt  is  recovered  or  ac* 
<<  kno wledged  in  the  king's  court,  or  damages  awarded,  it  shall  be  io  the 
^'  election  of  him  who  sues  for  such  debt  or  damages,  to  have  a  writ 
'*  oi  fieri  facias  to  the  sheriff,  for  levying  the  debt  of  the  lands  aod 


•  2  Str.  1184.  I  Wite.  17.  8-  C.  The 
i;eneral  rule,  as  laid  down  by  Holl^  Ch. 
J.  in  the  case  of  Frreman  v.  Biewtti,  2 
Salk.  409,  10.  is,  that  where  a  principal  of- 
ficer it  to  justify  under  a  returnable  process, 
he  must  :ihew  that  it  was  returned;  for  he 
is  commanded  to  return  the  writ,  and  shall 
not  he  protected,  unless  he  shew  that  he 
paid  a  full  aod  due  obediisnce  in  acting 
under  it;  but  any  subordinate  officer,  as  a 
bailiif,  may :  And  it  is  there  laid,  that  the 
sheriff  cannot  justify  Ander  *JUri  facim,  or 
et^iat,  without  shewing  a  return  :  and  see 
Com.  Dig.  tit.  Phader,  3  M.  24.  6  Dumf. 
Ic  East,  35.  accord.  But  this  seems  to  be  er> 
rooeou?,  as  to  a  ferifneiat  or  capiat  ad  tatiu 
fmiendmm^  The  priiM-ipal  diatioction  is  be- 
tween wtcine  and  fnal  process :  The  former 
ought  always  to  be  returned ;  for  otherwise 
the  arrest  thereon  will  be  wrongful,  and  false 
imprisonment  will  Ue  agnintt  the  sheriff: 


5  Co.  90.  3  Rol.  Abr.  563. 1.  90.  Bat  wbete 
Jmal  process  issues  out  of  a  superior  court, 
upon  which  no  judgment  or  other  proceed- 
ing is  to  be  had,  no  return  is  necessary.  Id. 
ihid.  Cro.  Eliz.  237, 8.  Moor,  468.  1  Salk. 
518.  8  Salk.  TOO.  2  Ld.  Raym.  776;  aod 
see  Cym.  Dig.  tit.  RHon^  F.  t.  Cbittyon 
Pleading,  2  V.  587.  A.  In  the  case  of  Md- 
dkton  ▼.  /Vice,  2  Str.  1184.  1  Will.  17.  S.C. 
(where  a  jostification  by  the  sheriff  vas 
hoMen  iR,  withont  shewing  a  return,)  thede- 
fendaats  juftiBed  under  prooesa  of  an  ta/<nsr 
oonrt ;  and  it  is  a  rule,  that  if  an  officer  of 
an  inferior  court  do  not  return  process  di- 
rected to  him,  false  imprisonment  lies 
against  him.  2  Rol.  Abr.  563.  I.  la 

h  For  the  form  of  n  writ  ofxesiltutifAi  in 
ejtctmenlf  after  setting  aside  a  judgmett  aod 
execution  for  irregnlarity,  ia  the  BMbs)tier» 
see  Append.  Chap.  XLIV.  §  96. 

«  2  Salk.  588. 
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^  chattels,  or  that  the  sheriflT  deliver  to  him  all  the  chattels  of  the 
**  debtor,  (sating  only  his  oxen,  and  beasts  of  his  plough,)  and  a 
^  moiety  of  his  land,  until  the  debt  be  levied,  by  a  reasonable  price 
^  or  extent ;  and  if  he  be  cYicted,  he  shall  recover  by  writ  of  navel 
^  dUteinn,  and  afterwards  by  writ  of  re-disseisin^  if  there  be  oc- 
^  casion.**  The  writ  we  are  now  speaking  of  lies  against  the  de- 
fendant lo  his  life  time,  or  his  heir  and  tertenants  after  his  death* : 
And  it  may  be  bad  against  peers  of  the  realm,^  as  well  as  others  ;  and 
also  had  against  executors  and  administrators,  upon  a  decustavit  re- 
tamed^  But  it  lies  not  against  an  heir,  till  his  fnll  age ;  and  there- 
fore, on  a  scire  facias  brought  against  him,  the  parol  shall  demufi 
because  be  may  have  a  good  plea  to  bar  the  execution,  which  might 
be  mispleaded^.  If  the  plaintiff  had  awarded  an  ele:rit  into  one 
county,  and  extended  the  lands  upon  that  writ,  it  was  formerly 
doubted  whether  he  could,  after  filing  the  writ,  have  sued  out  an 
degii  into  another  county^  :  But  it  seems  to  be  now  settled,  that  on 
a  suggestion  that  the  defendant  has  more  land,  either  in  the  same  or 
toother  county,  the  plaintiff  may  have  a  new  ekgit  for  a  moiety  of 
the  land,  in  whatever  county  it  lies* :  And  he  may  award  elegUs  into 
18  many  different  counties  as  he  pleases,  without  being  under  the 
necessity  of  suing,  out  testatums'. 

Upon  this  writ;  the  sheriff  is  to  impanel  a  jury ;  who  are  to  make 
inquiry  of  all  the  goods  and  chattels  of  the  debtor,  and  to  appraise 
the  same ;  and  also  to  inquire  as  to  his  lands  and  tenements^.  The 
goods  and  chattels  being  appraised,  are  to  be  deliyered  to  the  plaintifl^ 
it  the  price  set  upon  them^ ;  and  in  this  respect,  an  elegit  differs 
from  9L  Jteri  facias^  upon  which  the  sheriff  cannot  deliver  the  goods, 
though  be  may  sell  them,  to  the  plaintiff^.  If  the  goods  and  chattels 
are  sufficient  to  satisfy  the  plaintiff*s  demand  j  the  sheriff  ought  not  to 
extend  the  tands^,  but  otherwise  he  may  extend  them  :  and  he  may 
not  only  extend  a  moiety  of  the  lands  properly  so  called,  but  also  of  a 


«  Append.  Chap.  XXXIX.  $  Ul,  Ik,  Bac.  Abr.  Ut.  Emuliofi, 349. 

^1  Cromp.  346.  ^  Oilb.  Emc.  33.  and  see  1  Sid.  184.  1 

•Gilb.  Bxte.  5S.  Lbf.  98.  1  Keb.  105.  261.  465;  556.  691. 

•  1  Cromp.  346.  35S.  Law  oiSjcte.  887.  S.  C. 

•  t  Wnt.  Saand.  68.  A.  « 1  Ld.  Kaym.  346.  Bac  Abr.  tit  Cxwa- 
'  I  Ctomp.  S46.  358.  Uw  of  Btec  806.  <tpR,  349.  358. 

•  Co.  Ut.  889.  b.  8  toflt  396.  Djer.  100.  k  8  loft  395. 1.  Cromp.  346. 
Cc«.pUs.S84.Com.  JHpttLSmmiisn.C 
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reversion*,  or  rent'^cbarge^.  But  copyhold  lands  are  not  extendibk^  } 
nor  a  rent-seok'^,  advowson  in  gross*,  or  glebe  belonging  to  a  parson^ 
ag^  or  vicarage^.  A  term  for  years  may  be  either  extended,  or  sold 
as  part  of  the  personalty  >:  If  it  be  extended,  the  plaintiff  is  account- 
able for  all  the  profits  he  receives  out  of  the  term,  upon  such  extent ; 
and  if  he  receive  the  debt  out  of  such  term,  before  it  expires,  the  de« 
fendant  shall  be  restored  to  the  term  itself^  -,  but  otherwise  he  shall 
keep  the  term,  and  not  account  for  the  profits  of  it^ 

At  common  law,  if  a  man  was  seised  of  the  legal  estate  in  lands^ 
to  the  fue  of,  or  in  trust  for  another,  against  whom  a  judgment  had 
been  obtained,  or  who  had  entered  into  a  statute  or  recognizance,  these 
lands  were  not  liable  to  execution,  upon  the  judgment  statute  or  re- 
cognizance of  cestui  que  trustK  But,  by  the  statute  of  frauds,. 29 
Car.  II.  c.  3.  §  10.  it  is  enacted^  that ''  it  shall  be  lawful  for  every 
'^  sheriff  or  other  officer,  to  whom  any  writ  or  precept  is  directed,  at 
''  the  suit  of  any  person  or  persons,  of  for  and  upon  any  judgment, 
**  statute  or  recognizance,  to  do  make  and  deliver  execution,  unto 
'*  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements,  recto- 
**  ries,  tithes,  rents  and  hereditaments,  as  any  other  person  •r  per- 
**  sons  are  in  any  manner  seised  or  possessed,  in  trust  for  him 
*^  against  whom  execution  is  so  sued,  like  as  the  sheriff  or  other 
**  officer  might  or  ought  to  have  done,  if  the  said  party,  against 
"  whom  execution  is  so  sued,  had  been  seised  of  such  lands,  &c.  of 
'*  such  estate  as  they  are  seised  of  in  trust  for  him,  at  the  time  of 
*<  the  said  execution  sued ;  which  lands,  &c.  by  force  and  virtue 
<<  of  such  execution,  shall  accordingly  be  held  and  enjoyed,  fireed 
^^  and  discharged  from  all  incumbrance  of  such  person  or  persons 
^'  as  shall  be  so  seised  or  possessed,  in  trust  for  the  person  against 
^^  whom  such  execution  shall  be  sued :  And  if  any  cestui  que  trust 
^^  shall  die,  leaving  a  trust  in  fee  simple  to  descend  to  bis  heir,  thai 
'^  and  in  every  such  case,  such  trust  shall  be  deemed  and  taken,  and 
*^  is  thereby  declared  to  be  assets  by  descent ;  and  the  heir  shall  be 


«GiIb.  £x^.  38.  r  8  Co.  171. 

b  id,  39.  Moor,  32.  b  Qiib.  Ewe  35. 

c  1  Rol.  Abr.  888.  3  Blac.  Com.  419.  >  Id.  33. 

d  Cro.  Eliz.  656.  ^  Co.  X4t«  374.  4.   %  Wmi.  Saimd*  U. 

•  Gilb.  Exec.  39.  '     {17), 

'/(f.40.  3  Bos.  fc  Pol  3^7. 
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"  liable  to,  and  chargeable  with  the  obligation  of  his  ancestor,  for 
^  and  by  reason  of  such  assets,  as  fally  and  amply  as  he  might  or 
<^  onght  to  haye  been,  if  the  estate  in  law  had  descended  to  him  in 
^*  possession,  in  Kls:e  manner  as  the  trust  descended/*  The  words  in 
the  act, ''  at  the  time  of  the  said  execution  eued^*  are  held  to  refer 
to  the  seisin  of  the  trustee ;  and  therefore  if  he  has  conveyed  the 
knds,  by  the  direction  of  cestm  que  trust,  before  execution,  though 
seised  in  trust  at  the  time  of  the  judgment,  the  lands  cannot  be  taken 
in  execution\  An  equity  of  redemption  cannot  be  taken  in  execu- 
tion on  the  above  statute^,  though  it  is  deemed  assets^  ;  and  there- 
fere,  where  the  estate  is  mortgaged,  the  plaintiff*s  remedy  is  by  filing 
a  bill  in  equity  to  redeem,  which  he  is  entitled  to  do,  on  payment  of 
principal,  interest  and  costs'* :  and  it  is  holden,  that  if  a  man  be  cestui 
que  trust  of  a  term,  it  is  not  assets  within  the  statute,  which  extends 
ooly  to  a  trust  of  lands  in  fee*.  But  an  equity  of  redemption  may 
it  seems  be  taken  under  an  extent^. 

No  notice  is  given  of  executing  an  elegit* :  And  if  there  be  no 
lands,  the  sheriff  need  not  return  an  inquisition^;  but  otherwise  an 
inquisition  must  be  taken  and  returned,  describing  the  lands  with 
convenient  certainty* ;  and  after  it  is  taken,  the  sheriff  must  deKver 
a  moiety  to  the  plaintiff,  by  metes  and  bounds^ :  If  he  do  not,  the  re- 
turn is  ill,  and  may  be  quashed  for  uncertainty' ;  or  the  objection 
may  be  taken  at  nisi  prius,  on  the  trial  of  an  ejectment  brought  upon 
the  elegit :  and  if  the  defendant  be  joint-tenant,  or  tenant  in  com- 
moo,  it  ought  to  be  specially  alledged  in  the  return".  But  it  has 
been  adjudged,  that  upon  an  elegit,  the  sheriff  is  not  bound  to 
deliver  a  moiety  of  each  particular  tenement  and  farm,  but  only  cer- 
tain tenements,  &c.  making  in  value  a  moiety  of  the  wbole^  If  he 
deliver  more  than  a  moiety,  the  execution  is  void'. 


*  Com.  Rep.  S96.  Com.  Dig.  tiu  £«rcir-  1 1  Cromp.  369. 
tio«,(a  14).  kSStr.  874. 

^3  Atk.  SOO.  739.  1  Ves.  jtm.  431.  3  '  Moor,  8.  Com.  Dig.  tit.  ExeaUkm^  {p. 

Bra,  Chan.  Cu.  478.  S.  C.  8  East,  467.  8  14).  Append.  Chap.  XXXIX.  $  107. 

N«v  Rep.  C.  P.  461.  ^  Dalt.  Sher.  135. 

*  8  Precm.  1 15.  8  Atk.  290.  l  Carth.  453. 

^  Powell  Mortg.   1    Edit    99.    and  aee  »  1  Barn.  Ic  Aid.  40. 

Ponwt,  162.  •  Hut  16. 

«  3  Vem.  248.  and  lee  2  Sannd.  1 1 .  (17).  «  Doug.  472. 

6Eist,474.  486^  taSdk.563,4.  1  Vent859,&C. 

'  Porrot,  162,  3. 
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It  was  formerly  usual  for  the  sheriff  to  deliver  actual  possession 
of  a  moiety  of  the  lands  ;  but  he  now  only  delif  ers  legal  possession  : 
and  if  the  plaintiff  do  not  enter,  which  it  seems  be  may  do  by  Tirtue 
of  the  elegit^f  he  must,  in  order  to  obtain  aotaal  possession,  pro- 
ceed by  ejectment' ;  in  which  an  examined  copy  of  the  judgment 
roily  containing  the  award  of  the  elegit  and  return  of  the  inquisitioii, 
is  eyidence  of  the  lessor  of  the  plaintiff's  title,  without  proving  a  copy 
of  the  elegit,  and  of  the  inquisition\ 

After  an  elegit^  if  lands  be  duly  extended,  and  delivered  to  the 
plaintiff,  he  cannot  have  any  other  species  of  exeeation,  unless  in 
case  of  eviction ;  when  he  may  proceed,  in  the  method  pointed  out 
by  the  statute  of  Westm.  2.  or  if  he  be  evicted  out  of  all  the  lands, 
he  may  sue  out  a  scire  facoA  upon  the  statute  82  Hen.  VIII.  c.  5. 
to  have  a  new  writ  of  execution,  for  what  remains  unsatisfied  :  But 
if  he  be  evicted  out  of  part  only,  or  of  the  whole  but  for  a  time,  as  by 
a  prior  judgment,  so  that  the  extent  is  still  continuing,  there  is  no 
remedy  by  this  statute^.  If  the  defendant  has  no  lands,  and  the  goods 
are  not  suiiicient  to  satisfy  the  plaintiff,  he  may  have  a  capias  ai 
$atiiffaciendum  after  an  elegit^ :  And  a  void  elegit  or  inquisition, 
being  as  none,  will  not  prevent  the  plaintiff  from  having  »  new 
elegit. 

A  question  having  arisen,  in  the  court  of  Chancery,  whether,  upon 
an  elegitf  the  plaintiff  could  be  allowed  interest,  beyond  the  penalty 
of  a  judgment,  Lord  Hardwicke  was  of  opinion,  that  at  law,  upoa 
a  jiudgment  entered  up,,  the  penalty  is  the  debiium  recuperatumf 
and  the  stated  damages  between  the  parties ;  but  if  the  creditors  do 
not  take  out  an  execution  against  the  person  of  the  debtor,  or  his  per- 
sonal estate,  but  extend  the  lands  by  elegit,  which  the  sheriff  doea 
only  at  the  annual  vakie,  and  much  below  the  real,,  the  creditor  hoId» 
quousque  debitum  saHsfactumJuerit,  and  at  law  the  debtor  cannot, 
upon  a  writ  ad  computandum,  insist  upon  the  creditor's  doing  more 
than  account  for  the  extended  value ;  but  if  the  debtor  come  into  a 


•  6  Taunt.  SOS.  1  Manb.  54S..S.a  8  Wins.  Saand.  69.  c.  amira, 

k  2  £q.  Gas.  Abr.  381.  3  Durnf.  &  East,  ^  Ca  liu  S89r  b.  Gilb*.JSi«.  57,  8. 

895.  •  1  Str.  886.  8  Ld.  SayoK.  1451.  &  P. 

«8  Maale  9t   Sel.  565.   bat  tee  Oilb.  AtiU,WlU 

EM  (by  lifi,)  10,  11.  Ron.  MjtcU  39Qi         '  Qilb.  £xm.54. 
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court  of  equity  for  relief,  this  court  will  give  it  hint),  by  obliging  the 
<Teilitor  to  account  for  the  whole  that  he  has  received ;  and  as  a 
person  who  comes  for  equity  must  do  equity,  will  direct  the  debtor  to 
pay  interest  to  the  creditor,  even  though  it  should  exceed  the  prin- 
cipal: And  he  said,  he  remembered  very  well,  upon  Serjeant 
lVhitaker*€  insisting,  before  Lord  Chancellor  Coirper,  that  this 
would  be  repealing  the  statute  of  Westminster^  his  Lordship  said,  he 
would  not  repeal  the  statute,  but  he  would  do  complete  justice,  by 
letting  the  creditor  carry  on  the  interest  upon  his  debt,  as  he  was  to 
sccount  for  the  wiiole  he  had  received*. 


It  has  been  already  seen^  that  the  execution  for  the  defendant, 
iipn  a  judgment  in  repleviny  is  at  common  law  for  a  return  of  the 
caule  or  goods,  or  upon  the  statute  17  Car,  IL  c.  7.  for  the  arrearages 
of  rent  and  costs.  The  writ  of  retamo  habendo,  in  the  former  case,^ 
shorily  recites  the  proceedings  and  judgment  in  replevin^  and  com* 
roaods  the  sheriff,  to  cause  the  cattle  or  goods  to  be  returned  to  the 
defendant,  to  hold  to  him  irreplevisable  for  ever,  after  judgment  on 
verdicts ^  or  demurrer^ ;  or,  upon  a  non  pros  for  want  of  a  declara- 
tioQ*  or  plea  in  bar^,  or  nonsuit  at  the  trial,  that  he  do  not  deliver 
them,  on  the  complaint  of  the  plaintiff,  without  the  king's  writ,  (of 
second  deliverante^^  which  shall  make  express  mention  of  the  jodg* 
ment.  The  latter  part  of  the  writ  is  founded  on  the  statute  of  West* 
minsfer  II.  (J  3  i^dw.  L)  c.  2.  previous  to  which  the  return  wse 
never  irreplevisable  after  a  nonsuit^  whether  before  the  avowry  or 
after,  or  before  or  after  issue  joined  ;  because,  where  the  defendant 
had  judgment  for  a  return  on  a  nonsuit,  though  after  verdict,  that 
judgment  was  not  founded  upon  the  verdict,  but  on  the  default  of  the 
plaintiff,  in  withdrawing  himself  at  a  continuance  day  after  the  ver« 
dict^.  When  judgment  is  given  on  demurrer^  for  a  return  of  the 
goods,  the  avowant  may  immediately' have  a  writ  of  refomo  habendop 


•3  Atk.  517,  18.  and  tee  Amb.  580,  81.  •  Append.  Chap.  XLIII.  §  T«. 

lEut, 403.436.  ' /i  {  77. 

Mfcfo,  1008.  f /diss,  9. 

•  Appad.  Chap.  XLIIL  {  79«  k  Qilb.  Repl.  I'la. 
^  M  (  78. 
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and  inquiry  of  damages* ;  and  after  verdict^  or  inquiry  executed,  he 
may  have  a  retomo  habendOf  and  fieri  facias  for  the  damages  and 
costs,  in  the  same  ^rit^. 

If  the  cattle  or  goods  be  eloignedj  or  removed  by  the  plaintiff,  so 
that  the  sheriff  cannot  deliver  them  on  the  writ  of  retomo  hahendOf 
the  defendant,  on  the  sheriff's  return  of  elongata^'y  may  either  have  a 
capias  in  foithemam^y  for  taking  other  cattle  and  goods  in  lieu  of 
them,  or  he  may  sue  out  a  scire  facias''  against  the  pledges  for  a 
return  at  common  law ;  or  if  the  distress  was  for  rent,  and  the  sheriff 
has  taken  a  replevin  bond,  under  the  statute  11  Geo.  II.  c.  19.  §  23. 
the  defendant  may  take  an  assignment  of  it,  and  bring  an  action 
thereon  against  the  pledges,  if  sufficient ;  or  if  the  sheriff  has  omitted 
to  take  a  replevin  bond,  or  the  pledges  were  insufficient  at  the 
time  of  taking  it,  he  may  proceed  by  scire  facias^  or  action  on  the 
cctse  against  the  sheriff,  for  neglect  of  duty^  But  if  the  defendant 
proceed  upon  the  statute  17  Car,  II.  c.  7.  for  the  arrearages  of  rent 
and  costs,  he  cannot  have  a  writ  of  retorno  habendo ;  nor  conse- 
quently proceed  against  the  pledges,  on  account  of  the  plaintiff's  not 
making  a  return  of  the  cattle  or  goods,  nor,  as  it  seems,  against  the 
flberiff,  for  taking  insufficient  pledges. 

In  ejecimenty  the  execution  is  a  writ  of  habere  facias  posses* 
sionem,  or  (as  it  is  commonly  called,)  a  writ  of  possession.  This 
vfrit  may  be  issued,  without  a  scire  facias^  at  any  time  within  a  year 
atid  a  day  After  judgment  signed,  whether  it  be  against  the  casual 
ejector  by  default,  or  after  verdict  against  the  tenant.  But  where 
ftbe  plaintiff  is  nonsuited  at  the  trial,  for  want  of  the  defendant's  con- 
feastng  lease  entry  and  ouster,  he  is  not  entitled,  in  the  King's 
Behiob,  to  sig^  judgment  against  the  casual  ejector,  nor  consequently 
iu  issue  execution,  till  the  postea  comes  in,  on  the  day  in  bank^ ; 
Ihoagh  it  seems  to  be  otherwise  in  the  Common  Pleas'" :  And  where 
the  landlord  is  admitted  to  defend  instead  of  the  tenant,  and  judg- 
mtot  is  thereupon  signed  against  the  casual  ejector,  with  a  stay  of 


»  Append.  Chap.  XLHL  §  VS.  f  Qilb.  Repl.  177. 

fc  Id,  §  79.  f  2  Duriif.  &  East,  779. 

•  Id*  §  88.  h  Throgmorlon  ex  dim.  Fairfax  v.  Bndai, 

^Id^^BS.  H.  27  Geo.  III.  C.  P.  2  Durnf.  &  East,  780. 
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^teeution  till  further  order,  and  the  plaintiiT  is  afterwards  nonsuited 
at  the  trial,  on  account  of  the  landlord's  not  confessin(^  lease  entry 
and  ouster,  the  lesHor  of  the  plaintiff,  we  have  seen%  must  apply  to 
the  court,  for  It»ave  to  take  out  execution  a^^ainst  the  casual  ejector'' : 
In  such  case,  if  a  writ  of  error  be  brought  by  the  landlord,  it  may 
be  shewn  for  cause,  and  will  be  a  sufficient  reason  against 
taking:  out  execution^;  but  if  the  landord  omit  the  opportunity  of 
fdiewin^  it  for  cause,  the  execution  is  rei^ular,  and  cannot  be  set 
•side** :  And  if  the  plaintiff',  after  obtaining  a  verdict  in  ejectment^ 
sue  out  ft  writ  of  habere  fucian  poHsettHionem,  without  waitins^  to  . 
tax  his  costs,  the  defendant's  writ  of  error,  we  have  soen%  will  not 
operate  as  a  supersedeuH^,  After  a  year  and  a  day,  if  the  lessor  of 
the  plftintiflT have  previously  nes^lected  to  sue  out  his  writ  of  posses« 
sion,  he  must  revive  the  judgement  by  scire  facias^  as  in  other  cases^; 
and  the  9Ckre  fat  ias,  after  judgment  by  default  against  the  casual 
ejector,  should  go  against  the  tertenaot,  as  well  as  the  defendant^ 

The  writ  of  habere  facias  possessionem  is  directed  to  the  sheriff 
of  the  county  where  the  action  was  laid  ;  and  after  reciting  the  judg- 
ment, commands  itim,  without  delay,  to  cause  the  plaintiff  to  have 
possession  of  his  terra,  (or,  if  there  be  more  than  one' demise,  ^' his 
several  terms,^*}  yet  to  come  of  and  in  the  tenements  recovered': 
And  after  verdict  and  judgment  against  the  tenant,  a  fieri  facias  or 
capias  ad  satisfaciendum  for  the  damages  and  costs,  may  be  in- 
eluded  in  the  same  writ^.  This  writ  is  sued  out,  on  a  prtecipe^  and 
engrossed  on  a  half-crown  stam))*;  and  it  is  made  returnable  on  a 
general  return  day  or  day  certain^  according  to  the  nature  of  tl^ 
proceedings  ;  if  by  original^  on  the  former,  and  if  by  bdl  on  the 
latter :  and  after  being  sii^ned  and  sealed,  it  is  delivered  to  the 
sheriff,  who  makes  out  a  warrant  thereon,  directed  to  his  officer ;  It 


•  Anit,  1012.  and  see  2  Barn.  &  Aid.  773.  1  Chit.  Rep. 
»•  «  Str.  1141.2  Bur.  756, 7.  Barnes,  182.  535.  S.  C.  Pcii/.  Chap.  XLI. 

285.  Append.  Chap.  XLIV.  §  81.  b  1  Salk.  238. 

«  2  Str.  1 141.   Barnes,  208.  I  Append.  Chap.  XLIV  %  83,  fcc. 

•  2  Bur.  756,  7.  k  Id.  S  89,  &c. 

•  Ame^  1010.  »  Stat,  55  Geo.  III.  c.  134.  Sche4.  Part 
'  4  Taunt.  289.  II.  §  III. 

f  1  SAlk.  858.  2  lA.  Raym.  806.  S.  C. 
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is  usual  for  the  lessor  or  the  plaintiff  to  give  the  sheriff  an  indemnitj' 
for  executing  it*. 

Under  this  writ,  the  sheriff  or  his  officer,  by  the  direetion  of  the 
lessor  of  the  plaintiff  or  his  attorney,  delivers  possession  of  the  pre- 
mises recovered  ;  and  as  the  words  of  the  writ  are, ''  that  be  cause 
^*  him  to  have  possession,  &c.^'  there  must  be  a  full  and  actual  pos* 
session  given  by  the  sheriff;  and  consequently,  all  power  necessary 
for  this  end  must  be  given  him  t  therefore,  if  the  recovery  be*  of  a 
bouse,  the  sheriff  may  justify  breaking  open  a  door,  if  he  be  denied 
efitraoce  by  the  tenant,  because  the  writ  cannot  be  otherwise  exe- 
cuted^  If  the  plaintiff  recover  several  nnessuages,  or  lands  in  the 
occupation  of  different  persons,  the  sheriff  must  go  to  each  house,  or 
the  land  occupied  by  each  tenant,  and  deliver  the  possession  thereof, 
by  turning  out  the  tenants;  for  the  delivery  of  one  messuage  or 
parcel  of  land,  in  the  name  of  all,  is  not  in  that  case  a  good  execution 
of  the  writ ;  because  the  possession  of  one  tenant  is  not  the  posses- 
sion of  the  other,  each  having  a  several  possession^.  But  it  seems^ 
that  if  all  the  messuages  or  lands  were  ib  the  occupation  of' erne 
tenant,  it  is  sufficient  to  give  possession  of  one  messuage  or  parcel  of 
land,  in  the  name  of  all^ :  and  this  indeed  seems  to  be  safest  way  for 
the  sherifi^  because  he  executes  the  writ  at  his  peril ;  and  therefore, 
if  he  give  possession  of  any  messuage  of  hind  not  recovered,  and  not 
included  in  the  habere  facias  possessionem^  be  is  a  trespasser*. 
But  the  surest  and  best  way  is  said  to  be,  for  the  sheriff  to  remove 
all  the  tenants  entirely  out  of  each  house  or  parcel  of  land,  and  when 
the  possession  is  quitted,  to  deliver  it  to  the  plaintiff:  for  if  the  sheriff 
turn  out  all  the  persons  he  can  find  in  the  house,  and  give  the  plain* 
tiff,  as  he  thinks,  quiet  possession,  and  after  the  sheriff  \^  gone,  there 
appear  to  be  some  persons  lurking  in  the  bouse,  this  is  no  good  exe- 
cution, and  the  plaintiff  may  have  a  new  writ  of  habere  fadcuT,  If 
the  execution  be  for  20  acres,  it  seems  the  sheriff  must  give  20  acres 
in  quantity,  according  to  the  common  estimation  of  the  county  where 
the  land  lies* :  And  on  a  recovery  of  land,  being  part  of  a  highway,- 


«  Ran.  £j.  434.  «  Rnu.  Ej.  433. 

>  5  Co.  91.  b.  Run.  Ej.  432.  ^  1  Leon.  145.  Run.  Ej.  433. 

«  1  RoT.  Abr.  886.  Run.  Ej.  432, 3.  S  1  Rol.  Abr.  886.  1  Rol.  Ref.  490^  Rn. 

<  /i  i6fd  1  RoL  Rep.  421.  1^.  434. 
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<he  sheriff  should  deliver  posse8§ioD,  subject  to  the  right  of  passage 
over  ity  for  the  king  and  his  people''. 

But  it  is  at  the  lessor  of  the  plaintiff's  peril  to  talce  more,  under 
(he  writ  of  possession,  than  he  is  strictly  entitled  to** ;  and  if  he  take 
more,  the  court  on  motion  will  order  it  to  be  restored^  Thus,  where 
the  plaintiff  in  ejectment^  as  tenant  in  common,  recovered  posses* 
tionaf^pe  eighths  of  a  cottage  with  the  appurtenances,  and  a  writ 
of  possession  was  executed  by  the  sheriff,  who  turned  the  tenant  out 
•f  possession  of  the  whole,  and  locked  up  the  door,  the  court  of 
Common  Pleas  made  a  rule  upon  the  sheriff  and  lessor  of  the  plaintifl^ 
to  restore  the  tenant  to  the  possession  of  three  eiglith  parts  of  the 
premises ;  otherwise  he  would  be  obliged  to  bring  another  ejectment 
for  the  same^. 

If  the  officer  be  disturbed  in  the  execution  of  the  writ,  the  court, 
OQ  an  affidavit,  will  grant  an  attachment  against  the  party,  whether 
he  be  the  defendant  or  a  stranger ;  because  the  writ  is  the  process 
of  the  court,  and  any  disturbance  given  to  the  execution  of  it,  is  a 
oootempt  of  the  authority  of  the  court  from  whence  it  issues,  and  as 
such  will  be  punished  by  the  court*:  And  the  process  is  not  under<i- 
stood  to  be  executed,  nor  the  execution  complete,  until  the  sheriff 
and  officer  are  gone,  and  the  plaintiff  left  in  quiet  possession^  But 
after  possession  given,  either  on  the  habere  facias  or  by  agreement 
of  the  parties^,  the  law  seems  to  make  a  difference,  where  the  plaintiff 
is  turned  out  of'  posseession  by  the  defendant^  and  where  by  a 
airunger.  When  it  is  done  by  the  defendant^  immediately  or  sooa 
after  the  possession  is  delivered,  the  plaintiff  it  seeiis  ijnay  have  a 
new  habere  faciaSi  before  the  former  writ  is  returned'' ;  l  ecajse  the 
defendant  himself  shall  never  by  his  own  act  keep  the  possession, 
which  the  plaintiff  hath  recovered  from  him  by  due  course  of  law' : 
And  if  the  sheriff  give  possession  of  part  only,  be  may  have  a  new 


«  1  Bv.  133.  t  Ron.  Ej.  435.  ilnf^  1058. 

^  M  6«7.  629.  5  Bur.  2W3.  S  1  Keb  779.  765. 

^  id,  ibid.  Run.  Ej.  432.  434.  ^  2  Brownl.  216.  253.  1  Rol.  Kep.  353, 

<>  3  Wils.  49.  and  tee  Barnes,  191.  Palm.  289-  1  Keb.  779. 785,  6.  6  Mod.  27, 

c  6  Mod.  27.  1  Salk.  321.  S.  C.  and  lee      1  Salk.  321.  S.  C. 

2  BrowBl.  253.  1  |Leb.  779.  8  Keb.  245.  8  \  Rub  JQ.  ^5,  6«, 
Blac  Rep.  898. 
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habere  facioM  for  the  rest*.  But  if  the  writ  be  returntd  by  tbe 
sheriff,  though  not  filed,  it  seems  no  new  habere  faciaa  can  issue  ; 
because  when  the  return  is  made,  it  becomes  a  record  which  the 
court  is  entitled  to** :  And  where  the  landlord,  after  the  possemoD 
bat}  been  delivered  above  a  month,  went  down  into  the  country^  ftnd 
prevailed  with  the  tenants,  on  giving  them  security,  to  attoru  to  biiii» 
aad  then  the  plaintiff  in  ejectment  came  and  complained  to  the  court, 
anfJ  moved  for  a  new  writ  of  possession,  the  court  refused  to  relieve 
bim,  there  having  been  a  regular  execution  of  the  fina  writ ;  and 
said,  the  distinction  was,  that  if  immediately  after  tlie  writ  bad  been 
exeeuted,  the  tenants  had  attorned,  there  should  have  been  a  new 
writ,  but  Diot  where  the  possession  had  continued  as  delivi^red  so  long* 
as  it  bad  hi  this  case*^.  So,  where  the  lessor  of  llie  plaintiff  l&ad  been 
put  into  possession,  by  virtue  of  a  writ  of  habere  faciatf  posMeS' 
aionemy  on  the  22nd  of  February  1806,  which  writ  had  never  been 
returned  by  the  sheriff,  and  on  the  10th  of  Octaber  1807,  while  he 
continued  in  possession,  the  person  against  whom  he  h«d  reeovered, 
entered  into  the  house  by  force,  and  resisted  with  violeiice  all  attempt* 
to  regain  the  possession,  upon  which  a  new  habere  facias  w»i  moved 
for,  and  an  attachment  against  the  party  in  possession  ;  the  coitrt 
denied  the  authority  of  the  case  in  Keble'^j  and  held,  that  puMaess^ien 
having  been  given  under  the  first  writ,  the  sheriff  ought  to  have  re- 
turned that  he  had  given  possession,  and  that  the  plaintiff  eotrid  not 
afterwards  have  had  another  writ:  An  alia$^  they  said,  cannot  issue 
after  a  writ  is  executed  ;  if  it  could,  the  plaintiff,  by  oioitiinsi  to  call 
on  the  sheriff  to  make  his  return  to  the  writ,  might  retain  (he  riglit  of 
suing  out  a  new  habere /acias  possessionem^  as  a  remedy  for  any 
trespass  the  tenant  might  commit  within  twenty  years  after  the  judg- 
ment :  and  upon  these  grounds,  the  rule  was  refused*. 

Where  a  stranger  turns  the  plaintiff  out  of  possession,  after  execu- 
tion fully  executed,  the  plaintiff  is  put  to  a  new  action,  or  an  indict- 
ment for  a  forcible  entry,  where  the  force  will  be  punished^:  The  rea- 
son is,  that  the  title  was  never  tried  between  the  plaintiff  and  the 
stranger,  who  o)ay  elaim  the  land  by  a  title  paramount  to  that  of  the 


•  2  Keb.  245.  •  1  Taunfc.  55. 

^  2  Brownl.  216.  253.  and  soe  1  Keb.  785.  '  Sty.  Rep.  ata.  and  Me  acT.  403«  1  Keb. 

«  2  Str.  830.  179.  7a5, 

*  1  Keb.  779. 
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plaintiff,  or  he  may  come  in  under  him  ;  and  then  the  recovery  and 
execution  in  the  former  action,  ought  not  to  hinder  the  stranger  from 
keeping  that  possession  M^hich  he  may  have  a  right  to :  If  the  law 
vere  otherwise,  the  plaintifT  might,  by  virtue  of  a  new  habere /aciaSy 
turn  out  even  his  own  tenants,  who  come  in  after  the  execution  exe- 
cuted ;  whereas  the  possession  was  given  him  only  against  the  de- 
fendant in  the  action,  and  not  against  others  who  were  not  parties  to 
(he  8uit^ 


For  executing  a  writ  otjieri  facias^  or  capias  ad  satisfaciendum, 
the  sheriff  is  entitled,  by  the  statute  20  Eliz.  c.  4.  to  twelve  peqoe 
for  every  20s,  when  the  sum  exceedeth  not  a  hundred  pounds,  and 
six  pence  for  every  20s.  above  that  sum,  that  he  shall  levy  or  take 
the  body  in  execution  for;  which  is  called  his  poundage^  But,  by 
the  statute  3  Oeo.  I.  c.  15.  §  17.  poundage  upon  a  capias  ad  satis^ 
faciendum  shall  not  be  demanded  or  taken  for  any  greater  aum  than 
the  real  debt  bond  fide  due,  and  marked  on  the  back  of  ^he  writ :  And: 
by  the  same  statute^  the  sheriff  is  entitled,  upon  executing  a  writ  of 
kabere  facias  possessionem  aut  seisinam,  to  ha?e  for  poundage, 
twelve  pence  for  every  20s.  of  the  yearly  value  of  the  lands  whereof 
possession  is  given,  where  the  whole  exceedeth  not  the  yearly  value 
of  a  hundred  pounds,  and  six  pence  only  for  every  20s.  per  aimn* 
above  that  value.  The  writ  of  elegit^  though  mentioned  in  the  pre« 
amble  of  this  statute,  is  omitted  in  the  body  of  the  enacting  clause : 
and  hence  it  seems,  that  the  sheriff  is  entitled,  on  executing  an  elegit, 
to  poundage  on  the  whole  amount  of  the  debt^. 

If  the  sheriff  levy  under  9l  fieri  facias  y  he  is  entitled  to  poundage, 
thoQgb  the  parties  compromise,  before  he  sells  any  of  the  defendant's 
goods* ;  or  though  the  execution  be  afterwards  set  aside  for  irregu- 
larity^: and  accordingly,  where  the  sheriff  levied  under  s^fierifacias, 
and  received  the  money,  and  afterwards  the  judgment  and  execution 
being  set  aside  for  irregularity,  and  the  money  ordered  to  he  returned. 


•  Ran.  Ej.  436.  '  1  Maule  it  Sel.  105. 

^  AnU,  1013,  14.  •  5  Durnf.  &  East,  470. 

*§16.  f^Esp.  Rep.  111. 
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paid  it  back,  >vith  the  assent  of  the  plaintiff,  tiie  court  of  Kins^'s 
Bench  held,  (hat  the  statute  43  Geo.  III.  c.  46.  did  not  take  away 
his  remedy,  by  action  of  debt  a(;aiast  the  |)laintiif,  for  his  poundage"". 
So  the  sheriff  is  entitled  to  poundage,  upon  a  capian  ad  satiMfa- 
cienduniy  though  the  defendant  go  to  prison,  iwiihou^  satisl'ying  the 
plaintiff^:  And  if  the  sheriff, having  taken  the  defendant  on  one  writ, 
detain  him  on  another,  he  is  entitled  to  poundage  on  both^.  But  it 
B^enns  that  he  is  not  entitled  to  poundage,  on  executing  a  writ  of 
attachment  for  non-payment  of  money^;  nor  upon  a  capias  uila- 
gatum  on  mesne  process,  under  )vhicb  there  has  been  a  seizure  and 
inquisition,  but  no  writ  of  venditioni  earponoK*;  nor  where  money  is 
paid  into  court  by  the  sheriff,  under  the  statute  43  Geo.  III.  c  46. 
§  2' :  And  the  sheriff  cannot  maintain  an  action  for  tlie  expense  in- 
curred in  seizing  and  keeping  possession  of  goods  under  VLjieri/aciaSy. 
at  the  request  of  the  party  suing  out  the  writ,  although  they  are  not 
,  sold,  on  account  of  his  refusing  to  give  an  indemnity  against  the 
claims  of  third  persons^. 

For  the  poundage  be  is  entitled  to,  the  sheriff  may  maintain  an 
action  of  debt  on  the  statute^ ;  or  he  may  retain  it  out  of  the  sum 
levied :  And  under  the  statute  3  Geo.  I.  c.  15.  the  sheriff  may  retain 
his  poundage  out  of  the  sum  levied,  and  need  not  wait  for  the  al- 
lowance of  it  out  of  his  accounts' ;  or,  if  be  have  paid  over  the 
money  levied  to  the  prosecutor  of  the  extent,  without  having  deducted 
poundage,  he  may  obtain  it  by  motion  to  the  court  of  Exchequer^.  If 
the  sheriff  take  more  than  be  is  entitled  to  for  poundage,  &c.  he  is 
liable  to  an  action  for  treble  damages,  at  the  suit  of  the  party  grieved', 
and  shall  forfeit  40/.  to  the  kinir  and  the  informer"* ;  or  an  action  for 
money  had  and  received  may  be  maintained  against  him  by  the  plain- 
tiff, to  recover  the  surplus". 

yyhen  the  judgment  is  satisfied^  by  any  of  tke  above  writs  of  cxe- 


»  iMtule  &  Sd.  856.  *  1  Salk.  209.  333.   2  Ld.  Rayra.  MlfL 

*  4  Bur.  1 98 1.  Imp.  Slur.  145.  &  C. 

c  Taylor  v.  Ward,  E.  24  G<o.  III.  K.  B.  »  Parker,  180. 

«  2  East,  411.  ^  Id.  ibid. 

«  2  Maule  &  Sd.  294.  l  a  Durnf.  &  East,  148. 

»2  Barn.  a&  Aid.  170.  1  Chit.  Rep.  529.  »  29  Eliz.  c.  4.  and  see  sUt.  3  Geo,  L  c. 

S-C-                                                          '  15.§  13. 

f  3  Campb,  S74,  ,  ^  Stark.  Ku  Pri.  345. 
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CQtioD  or  otherwise,  the  defendant  has  a  right  to  call  on  the  plaiutifT 
for  a  warrant*  or  aathority,  directed  to  some  attorney  of  the  court 
wherein  the  judgment  is  recovered,  authorizing  such  attorney  to  enter 
up  satisfaction  on  the  judgment  roll;    which  being  obtained,  a  satis- 
faction piece^  is  made  out  in  the  King's  Bench,  on  a  slip  of  un- 
stamped parchment,  in  the  form  of  a  bail-piece,  and  taken,  with  the 
ivarrant  of  attorney,  to  the  clerk  of  the  judgments,  who  will  make  an 
entry  thereof  in  his  book  of  remembrances,  and  deliver  it  over  to  the 
clerk  of  the  treasury,  who  enters  the  same  on  the  roU*^ :    And  the  de- 
feodant  has  been  allowed  to  enter  satisfaction  on  the  roll,  upon  a 
judj^ment  obtained  against  him  in  the  King's  Bench,  on  his  acknow- 
ledging satisfaction  for  the  amount,  upon  a  judgment  obtained  by  him 
in  the  Common  Pleas,  against  the  plaintiff,  for  a  larger  amount,- 
ajthoogh  he  had  the  plaintiff  in  custody  in  execution  on  that  judgment^. 
Id  the  Common  Pleas,  the  clerk  of  the  treasury  brings  the  judgment 
roll  into  court,  in  term  time,  and  the  secondary  enters  satisfaction 
thereon :  In  vacation,  a  judge's  Jiat  is  obtained  for  that  purpose,  by. 
the  clerk  of  the  judgments,  who  enters  satisfaction  on  the  roll' :    And 
on  entering  satisfaction  on  the  roll,  it  is  usual,  we  have  seen^,  for  the 
plaintiff  to  pay  one  shilling  for  every  hundred  pounds  recovered,  to 
the  secondary,  who  pays  it  over  to  the  juntor  judge's  clerk,  by  whom 
it  is  distributed  among  the  prisoners  in  the  Fleet  prison. 


»  Append.  Cbap,  XXXIX.  §  U2.  M  Maute  &  Sel.  696. 

^Id.  §  113.  «  Imp.  C.  P.  681. 

«M  {114,  15,  '  jlttte,530. 
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CHAP.  XL. 


(y  Execution  ly  Levari  facias,  aprf  Extknt;  and 
the  Proceedings  thereon. 

'  TJf -^VING  coDsidered  in  the  last  chapter,  the  ordinary  modes  of 
execution,  for  debt  or  damages  and  costs,  by  Jieri/aciaSf  capia9 
ad  MaiisfacieHdumy  and  elegit,  and  by  retorno  habendo  and  habere 
facta*  possegsionem,  in  replevin  and  ejectment;  I  shall,  in  the 
present  chapter,  take  a  practical  view  of  the  writs  of  levari  facia$ 
and  extent,  which  are  of  less  frequent  occurrence,  with  the  proceed- 
ings thereon. 

The  levari/acias,  of  which  something  was  said  in  the  last  chapter*, 
is  a  process,  by  which  the  sheriff  is  commanded  to  levy  a  sum  of 
money,  of  the  lands  and  chattels  of  the  defendant^ ;  and  it  is  either  for 
the  king  or  the  subject.  There  are  several  sorts  of  execution  for  the 
king  :  1.  a  capias  ad  satis/aciendum,  which  takes  the  body  of  the 
debtor  ;  2.  a  Jieri  facias^  to  take  his  goods ;  3.  a  writ,  which  is 
called  the  long  writ%  comprising  a  capias  ad  satisfaciendum,  fieri 
facias,  and  extendi  facias  ;  4.  a  levari  facias,  where  the  land  is 
the  debtor**.  This  latter  process  may  be  issued  at  common  law,  for 
levying  a  fine  or  debt  to  the  king  :  And  where  a  defendant  convicted 
of  a  misdemeanor,  was  sentenced  to  be  imprisoned  for  two  years,  and 
to  pay  a  certain  fine,  and  to  be  further  imprisoned  till  the  fine  was 
paid,  the  court  of  King's  Bench  in  a  late  case  held,  that  a  levari 
facias  might  be  issued  out  of  that  court  for  the  fine,  before  the  ex- 
piration of  the  two  years'" ;   and  that  the  sheriff  was  bound  ex  officio 


•  Ante,  1009.  «>  1  Ld.  Ray  in.  397.  and  see  3  Co.  12.  b. 

fcPlowd.  441.  (a).  andseeBac.  Abr.  tit.  Gilb.  Excbeq.  125,  6.  166,  7.    171.  Skiu. 

Execution^  C.  4.  Com.  Dig.  i\U  Exccutun,  619.  3  Salk.  2S6. 
C.  3.  tit.  Process,  E.  4.  «  2  Bam.  &  Aid.  6U9.  1  Chit  Rep.  42S. 

«  Gilb.  Excbeq.   117,  &c.  1  Chit.  Rep.  S.  C.  and  see  2  Show.  166.  Skin.  12.  T  Jon. 

434.  185.S.  C. 
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<o  levy  it :  at  all  events,  that  the  writ  of  levari  facias  was  regular, 
having  been  adopted  by  the  crown*.  This  writ  may  also  be  sued  out 
of  the  court  of  Exdiequer,  for  levyins^  penalties'',  arrears  of  taxes'", 
or  the  issues  and  profits  of  lands  returned  by  the  sheriff  on  a  special 
cajMJLM  uLlagatmm^  ;  in  which  latter  case  it  has  been  holden,  thi»t  tlie 
cattle  of  a  stranger,  lex>aut  and  conchant  upon  the  land,  roay  be  taken 
and  sold  under  it^  So,  if  lands  be  seiaed  on  an  extent,  process  of  le- 
rari  facias  may  be  issued  to  levy  the  rents  balf  yearly,  or  ofiener 
if  required,  until  the  principal  debt,  with  costs  and  damages,  as  the 
i^ourt  shall  think  fit,  be  satisfied^ 

The  levari  facias  for  the  subject  is  either  on  a  recognizance,  or 
statute  merchant,  &c.  By  the  common  law,  a  lenari  faciaii  may  be 
sued  out  within  a  year,  upon  a  recognizance,  against  the  cognizor,  for 
tlie  money  mentioned  therein,  to  be  levied  of  his  lands  and  chattels^  : 
And  this  seems  to  be  the  proper  process,  after  judgment  in  scire 
faeiasy  on  a  recognizance  of  bait,  upon  which  a  capias  ad  satis^ 
faciendum  does  not  lie,  in  the  Common  Pleas**.  So,  upon  a  statute 
merchant,  after  the  recognizance  is  certified  into  Chancery,  if  the 
cognizor  be  an  ecclesiastical  person,  a  levari  facias  shall  be  awarded, 
to  levy  the  debt  of  his  moveable  goods ;  for  his  body  shall  not  he 
taken* :  which  writ  may  be  directed  to  the  sheriff,  if  the  clerk  has  a 
lay  fee ;  otherwise  it  shall  be  to  the  bishop  of  the  diocese  where  his 
benefice  lies'' ;  or,  if  he  has  benefices  in  several  dioceses,  there  may  be 
a  writ  for  part  to  one  bishop,  and  another  for  the  residue  to  the  other 
bishop*:  and  if  part  of  the  debt  be  levied  by  levari  facias^  an 
aiias  levari  facias  may  issue  for  the  residue".  So,  if  the  sheriff  return 
nmlla  bona  to  a  Jieri  facias^  and  that  the  defendant  is  a  beneficed 
clerk,  having  no  lay  fee,  a  levari  facias  ^  we  have  seen",  may  be  sued 
•ut  de  bonis  ecclesiasticisy  under  which  the  tithes  or  other  profits  of 


•  1  Chit.  Rep.  583.  Rep.  434.  Ante,  1009. 
^'GHb.  Excheq.  125,  6.  and  see  2  Barn.  ^  Posi,  Chap.  XLI. 

&  Aid.  609.  I  Chit.  Rep.  428.  S.  C.  *  R*-?.   298.  b.  300.    F.  N.    B.    131.  D. 

«  Append.  Chap.  XL  J  I.  265.  D.  266.  A.  Append.  Chap.  XL.  §  25. 
*GIJb.  Exol>«q.  126.  jinie,  157.  ^  P.  N.  B.  266.  A.  B. 

*  I  Ld,  Rayim  305.  )   Salk.  395.  408.  *  Id,  266.  A. 

S.  a  m  Recj.  299.  b.  F.  N.  B,  265.  H.  and  mk 

'Giftk  BxehMf.  170.  Com.  Dig.  tit.  Siaiuie  tlapt§,  D.  3. 
r  Reg .  29S.  b.  F.  N.  B.  265.  IX  mi^  s«e  »  Aiit0,  t039, 40. 

Con.  Dig.  tit.  Statute  staple,  D.  3.  1  Cbiii 
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the  livinjF  may  be  taken  in  execution.  It  should  be  fuHher  oH<si»rved, 
that  the  execution  against  the  groods  and  chattels  of  the  defen^lant  is 
sometimes,  in  point  of  form,  a  levari  facias,  and  particularly  in  the 
court  of  Exchequer* ;  but  this  writ  has  no  other  effect  than  a  Jieri 
facias.  There  is  also  a  hr  art  facias,  for  executing  the  judgment  of 
a  county  court ;  but  this  latter  writ  ought  to  be  ffe  bonis  et  catatti% 
only,  and  not  de  ierris  etcaiaUiti^;  and  the  goods  cannot  be  sold 
under  it,  without  a  special  custom*. 


The  writ  of  extent,  or  extendi  faciaSy  is  a  writ  of  execution  agaiosi 
the  body  lands  and  goods,  or  the  lands  and  goods,  or  the  lands  only, 
of  the  debtor :  and  it  is  either  for  the  king,  or  the  subject ;  for  the 
former,  it  is  an  ancient  prerogative  writ,  lor  obtaining  satisfaction  of 
debts  originally  due  or  assigned  to  the  king,  or  found  on  an  inqui- 
sition taken  on  a  writ  of  extent,  or  diem  clamit  extremum.     Debts 
originally  due  to^the  king  are  of  record^  or  not  of  record :   Debts  of 
record  are  founded  on  judgments  or  recognizances,  or  inquisitions 
taken  and  returned  on  commissions  issuing  out  of  the  court  of  Ex- 
chequer:  Debts  not  of  record   ar^  on  bonds,  or  simple  contracts; 
which  latter  are  either  due  from  the  known  public  oflScers  and  ac-r 
countants  to  the  king,  or  frona  third  persons.     If  a  man  receive  the 
king's  money,  knowing  it  to  be  so,  an  extent  may  issue  acraiost  him 
as  debtor  to  the  king'^ ;  otherwise  if  he  do  not  know  it  to  be  the  king^s 
money*' :   And  if  it  be  found  by  inquisition  against  a  receiver  genera], 
that  he  has  paid  over  money  to  A.,  an  immediate  extent  may  issue 
against  A. ;   for  this  is  the  king's  money^ 

The  body  lands  and  goods  of  the  king's  debtor,  or  his  lands  and 
gooils  after  his  death,  were  liable  at  common  law  to  the  king's  execu- 
tion«;  but  by  magna  charta,  (9  Hen.  III.)  c.  8.  the  king  and  bi^ 


«  Append,  p.  403.  (a).  'Bunb.  128.  and  see  ii.  94.  134.  Com. 

b  2  Lutw.  1413.  Dig.  tit.  Dtlt,  0.  7,  9  Price,  13.  VTest,  967. 

«  tfL  ibid.  S.  C. 

^  1 1  Co.  99.  ft.  Cro.  EUz.  545. 1  Leoa  39.  i  3  Co.  19.  b.  and  fee  Cro.  Jac  450.  3 

•  Id,  ibkL  Lane«  93.  and  se^  West  oo  ^x-  Salk.  986.  9  Saund.  70.  faj.  pom.  Dig.  tiU 

tenU,  32,  3.  965,  6.  DcH,  O.  9. 
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bailiflb  were  reatratDed  from  seizing  any  land  or  retit,  for  any  debt,  as 
hug  as  the  present  chattels  were  safficient  to  pay  the  debt,  and  the 
debtor  was  ready  to  satisfy  thesame* :  and  accordingly,  a  condUional 
writ  was  framed,  commanding  the  sheriff  to  inquire  of  the  goods  and 
diattels  of  the  debtor,  and  take  them  into  the  king^s  hands;  and  if, 
they  were  not  suflScient  to  pay  the  debt,  then  to  inquire  of  and  extend 
the  lands,  &c.  and  to  take  tlie  body  of  the  debtor**.     Thb  writ  (ac* 
cording  to  the  opinion  of  lord  Coke^^J  was  made  after  the  statute  33 
Hen.  VIII.  c.  39  :  but  that  opinion  was  doubted  by  lord  chief  baron 
Gilbert^  in  his  treatise  on  the  court  of  Exchequer"^ ;  because  the  Writ 
seems  to  have  been  so  contrived,  that  an  inquisition  should  be  found,' 
whether  the  debtor  had  any  goods  or  chattels,  and  if  upon  the  inqui- 
sition none  were  found,  then  to  extend  the  land,  and  take  the  body  of 
the  debtor  :   So  that  it  seems,  this  writ  might  have  been  used  before 
the  statute  of  Hen.  VIII.  without  any  violation  of  magna  charta  ; 
for  if  it  were  found  that  the  debtor  had  no  goods,  they  might  seize  the 
land,  and  take  the  body ;  and  therefore  it  seems  to  be  a  writ  that  was 
used  upon  motion  to  the  court,  and  in  cases  of  necessity,  be/ore  the' 
statute  of  Hen.  VIII.:  But  since  that  statute,  the  practice'has  been  to 
issue  the  writ  of  extent,  in  its  present  form,  to  levy  the  king^s  debt  of 
the  body  lands  and  goods  of  the  debtor  absoluiely^  without  any 
previous  inquisition  touching  the  goods' :   And  under  this  writ,  the 
sheriff  may  in  strictness  seize  the  lands,  although  the  goods  should  be 
sufficient  to  satisfy  the  debt^     But  the  court  of  Exchequer  will  not 
make  an  order  for  the  sale  of  lands,  on  the  statute  25  Geo.  III.  c.  35. 
if  goods  sufficient  to  pay  the  debt  have  been  seized  under  the  extent*. 

The  writ  of  extent,  at  the  suit  of  the  king,  is  either  in  chief  or  iif 
aid  An  extent  in  chief  is  an  adverse  proceeding  by  the  king,  for 
the  recovery  of  his  own  debt :  An  extent  in  aid  is  sued  out  at  the 
instance  and  for  the  benefit  of  the  debtor  to  the  crown,  or  his  surety^ 
for  the  recovery  of  a  debt  due  to  himself :  in  the  former  case,  the 
king  is  the  real^  as  well  as  nominal  plaintiff^  in  the  latter,  he  is  the 
nominal  plaintiff  ooly^    On  b.  judgment  in  scire  facias  for  the  king's 


*  Gilb.  Excheq.  W4.  3  S^lk.  986.  Ding's  Law  oF  ExlenU,  516,  &c. 

^  S  Intt  19  Qtlb.  Exchct]   U6,  7.  '  West,  16.  80.  but  see  3  Salk.  286. 

«  i  ln<t.  19.  and  «««  West,  76,  &c.  190.  V  3  Price,  40.  West^  187,  4cc.  825.  S.  C. 

*  Gilb.  Excheq.  1 27,  8.  *  West,  14. 
•U  ikU,  Mud  see  West,  8,  fce.  Man< 
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Aehtj  or  on  an  information  for  penalties  in  the  oonrt  of  Exchequer^ 
the  regular  process  of  execution  is  an  extent  in  chiefj  a«^ainst  the 
body  lands  and  goods  of  the  defendant* ;  or  a  levari  facias  may  be 
issued,  with  a  capias  clause  for  taking  bis  body^ :  And,  in  the  case 
of  the  king)  there  need  not  be  any  scire  facias  to  revive  the  judg- 
ment, after  a  year  and  a  dayS  So,  on  a  recognizance  to  the  king, 
if  it  be  dearly  forfeited,  an  extent  may  be  issued  in  the  first  ittstaoce, 
against  the  body  lands  and  goods  of  his  debtor^. 

The  king^s  remedy,  for  the  recovery  of  specially  debts,  is  gorerned 
by  the  statute  33  Hi  n.  VIII.  c.  39«.  which  enacts,  that  <<  all  obligations 
*'  and  specialties,    nrliich   shall  be   made  for  <^ any  cause  9r  causes 
"  touching  or  in  any  wise  concerning  the  king's  most  royal  majesty, 
^^  or  his  heirs,  or  to  his  or  their  use,  commodity  or  behoof,  shall  be 
^  ii>ade  to  his  highness  and  to  his  lieirs,  kings,  in  his  or  their  name 
^'  or  names,  by  these  words,  to  the  lord  the  kingy  and  to  none  othef 
^  person  or  persans  to  his  use,  and  to  be  paid  to  his  highness  by 
^  these  words,  to  be  paid  to  the  said  lord  the  king^  his  heirs  or  ex- 
*^  ecutorsj  with  other  words  used  and  accustomed  in  common  obliga- 
"  tions;  and  that  all  such  obligations  and  specialties,  so  to  be  made, 
**  shall  be  good  and  effectual  in  the  law  to  all  intents  and  purposes, 
"  and  shall  be  of  the  same  natore,  kind,  quality,  force  and  effect,  to 
<<  all  intents  and  purposes,  as  the  writings  obligatory  taken  and  ac- 
"  knowledged  aeoordtng  to  the  statute  of  the  staple  at  Webfminstery 
^'  bad  at  any  time  before  the  making  of  that  act  been  taken,  used,  ex- 
**  ercised  and  executed,  against  any  lay  person  or  persons'.    And  that 
''  all  such  obligations  and  specialties,  the  debt  whereof  not  being  paid 
"  nor  contented  in  the  life  of  the  king,  shall  come  remain  and  be  to 
"  the  heirs  or  executors  of  the  king,  at  the  free  liberty,  disposition, 
^*  assignment  and  appointment  of  the  same  king,  to  whom  such  ob> 
*^  ligations  or  specialties  shall  be  made  as  aforesaid^     And  that  all 
"  suits,  process,  judgments,  decrees  and  executions,  thereafter  to  be 
'*  taken,  pursued,  or  given  for  the  king,  in  any  of  the  king*s  courts 
'*  nMntioned  in  that  act,  of  or  tipon  any  of  th^  same  obligations, 
*'  shall  be  of  the  same  or  like  strength,  force,  effect  and  intent  ii» 


•  App«Bcl.  Chmp.  XL.  §  «.  d  Gilb.  Excheq.  105,  6. 
^  Onk  Excbeq.  125,  6.  Anie,  1064,  5.  •  §  50. 

•  2  Salk.  603.  aixl  lee  Gilb.  Excheq.  166,  f  §  51. 
7.  1  Price,  395.  West,  316,  &c. 
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<<  the  law  to  all  purposes,  only  agaimt  all  and  all  manner  such 
"  person  and  persons  as  are  bound  in  such  obligations  or  specialties, 
"  as  well  spiritual  as  temporal,  and  against  their  heirs,  successors, 
"  executors  and  administrators,  and  every  of  them,  and  against  none 
<*  other,  as  writings  obligatory  taken  and  acknowledged  according  to 
"  the  statute  of  the  staple  at  Westminster,  at  any  time  before  the 
*'  making  of  that  act,  had  been  used  to  be  taken,  exercised  and  ex- 
<<  ecuted,  against  any  lay  person  or  persons*/*  On  this  statute, 
the  king  may  proceed  either  by  «ctre  JaciaSj  which  is  the  or- 
dinary noode  of  proceeding  when  the  debt  is  doubtful,  or  the  debtor 
solvent,  in  which  case  an  extent  is  the  ultimate  process  of  exe- 
cution ;  or,  upon  an  affidavit  of  his  insolvency,  and  that  the  debt 
b  in  danger  of  being  lost^,  and  the  Jiat  of  the  chancellor,  or  one  of 
the  barons  of  the  Exchequer^,  the  king  may  sue  out  an  immediate 
extent  in  chief'' ;  so  called,  from  its  being  issued  in  the  first  instance, 
without  the  intervention  of  a  scire  facias^ :  And  this  latter  is  now 
become  the  cooaion  mode  of  proceeding  on  a  bond,  against  the  priit- 
cipal  debtor,  when  the  debt  is  in  danger ;  but  against  sureties,  it  h 
more  usual  to  proceed  by  scire  facias^ :  Though  if  a  scire  facias 
has  issued  on  a  bond,  an  immediate  extent  may  afterwards  issue,  on 
tt  affidavit  ^f  danger ;  and  the  king  may  proceed  thereon  either  by 
seire  facims  or  extent,  or  by  both^.  It  seems  to  have  been  formerly 
holden,  that  oo  a  bond  or  recognizance  to  the  king,  conditioned  for 
the  perfornaance  of  covenants  or  other  collateral  things,  a  «ctre 
facias  should  first  issue,  and  not  an  immediate  extent*^ :  But  it  was 
afterwards  decided,  that  on  an  affidavit  of  dangler,  and  that  the  con- 
dition of  the  bond  is  Jirdcen,  an  immediate  extent  may  issue  in  every 
case,  as  well  where  the  bond  is  for  the  performance  of  covenants  or 
other  collateral  ads,  as  where  it  is  for  the  payment  of  a  sum  certain*. 
Bat  if  it  be  doubtful  whether  the  bond  or  recognizance  be  forfeited, 
then  it  seems  a  siAre  facias  is  the  proper  mode  of  proceeding^. 
And  wlien  the  debtor  is  solvent,  the  king  has  not  an  election  to  pro- 


'§53.  §l,&c. 

^  Append.  Chap.  XL.  §  3.  f  Bunb.  74. 

«  /d  §  4.  >     h  Arx  v.  Bish&p  of  Ex9ter,  West,  Sfi7. 

^id.  $  5.  and  tee  West,  18.  47,  8*  Oilb.  ^  Rex  o.  M^uU^,    Wett,  325.  and  see 

Excbeq.  168^  &c.  Bnnb.  SOS.  West,  47,  8. 

«  West,  18.  k  Gii5.  Excheq.  166. 
'  Bvab.  58.  and  see  Append.  Chap.  XLL 


Digitized  by 


Google 


1070  OJT  EXECUTION, 

ceed  against  him  either  by  extmit  or  «ctre  faciatf  bat  the  latter  is 
the  only  cour8e\ 

For  the  recovery  of  a  simple  contract  debt,  the  king  may  proceed 
either  by  action  of  debt^y  or,  after  it  is  recorded,  by  scire  facias, 
or  extent.     But  it  is  a  niie,  that  writs  of  scire  facias  or  extent  must 
be  founded  on  matter  of   record  :    And   therefore,  J>efure   ft   scire 
facias  or  extent  can  be  issued  for  a  simple  contract  debt,  it  must 
first  be  recorded  ;  for  which  purpose  a  commissum  issues  out  of  the 
court  of  Exchequer^,  under  which  an  inquisition^  is  taken,  to  find  the 
debt ;  and  the  inquisition,  when  returned,  becomes  a  matter  of  reoord^ 
The  commission  to  inquire  of  the  king's  debts  is  of  great  antiquity, 
being  mentioned,  with  the  proceedings  thereon,  in  the  statute  of  Rtd* 
landf;  and  it  is  issued  by  the  clerk  in  court  to  the  crown',  and 
directed  to  two  commissioners,  who  are  authorised  to  inquire,  with  the 
assistance  of  a  jury,  whether  the  defendant  be  indebted  to  the  crown 
in  any  and  what  sum  of  money  ;  and  to  return  the  inquisition  taken 
thereon    to  the  cotirt.     This  commission  is    always   exeeiHetl  in 
Middlesex^ ;  and  is  tested  in  the  name  of  the  chief  baron,  signed  by 
the  king^s  remembrancer,  and  sealed  with  the  Exchequer  seal^    It 
may  be  issued  and  tested  in  vacation',  but  must  be  returnable  in  term'. 
The  immediate  extent  however,  for  a  simple  contract  debt,  which  is 
founded  on  the  inquisition  taken  under  the  commission,  may  and 
constantly  does  issue  in  vacation,  before  the  commission  is  return- 
able ;  though  it  seems  the  commission  ouglit  to  be  actuallj  returned 
into  tlie  office  and  filed,  before  the  extent  issues^.    No  notice  is  given 
to  the  defendant,  of  the  execution  of  this  commission  ;  and  it  is  not 
usual  to  adduce  any  evidence  of  the  debt  before  the  jury,  except  the 
affidavit  made  for  the  purpose  of  obtaining  the  immediate  extent,  on 
which  alone  it  is  the  practice  for  the  jury  to  find  the  debt*. 

This  affidavit,  which  is  called  the  affidavit  of  danger,  must  state 
the  debt  due  to  the  crown,  in  what  manner  it  arose,  and  that  it  is 


«  3  Price,  988.  292.  ^  10  Sdw.  I.  §  8.  West,  21. 

i>  3  Iniu  136.  Com.  Dig.  tit  Aciion,  B.  1.  S  West,  2\. 

«  Append.  Chap.  XL.  $  6.  h  Id,  (t). 

^ItLi  t,  and  tee  5  Price,  6i4.  for  the  &  Id.  22. 3  Price,  879. 

Btnoer  of  finding  the  debt  dae  to   the     '    ^  ItL  48.  249^ 
•rown.  '  lU,  22. 

•West,  20. 
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th  danger  of  being  lost* :  and  it  should  contain  not  only  a  general 
allegation  of  the  defendants  insolvency,  but  also  some  particular  fact 
or  instance,  such  as  that  he  has  committed  an  act  of  bankruptcy,  or 
stopped  payment,  or  absconded,  or  that  a  docket  has  been  struck 
against  him^  &c.  This  affidavit  may  be  sworn,  either  before  a  baron 
of  the  Exchequer  in  town,  or  a  commissioner  of  the  court  in  tlie 
country*^.  The^lal,  which  is  the  warrant  or  authority  for  issuing  the 
extent,  may  be  obtuned  at  any  time,  either  in  vacation  or  in  term,  by 
application  to  the  chancellor  of  the  Exchequer,  or,  as  is  more  usual, 
to  one  of  the  barons'* ;  nor  is  any  motion  in  court  necessary  to  be 
made  for  it  in  term  time* :  but  if  the  extent  be  for  a  bond  debt,  the 
bond  must  be  produced  to  the  chancellor  or  baron,  on  his  granting 
thecal'.  The  commission  and  inquisition  thereupon,  if  the  debt  be 
by  simple  contract,  or  the  bond,  if  there  be  one,  being  taken,  with 
the  affidavit  of  danger,  to  the  chancellor  of  the  Exchequer,  or  one  of 
the  barons,  he  signs  his  name  on  the  back  of  the  commission,  which 
is  the  wan^ant  for  issuing  it* ;  and  at  the  same  time  signs  the^t  for 
ao  extent,  at  the  foot  of  the  affidavit**.  It  is  said  to  have  been  der 
dded,  that  an  extent  may  be  issued  on  an  inquisition  and  fiat,  eight 
years  old  ;  and  no  new  affidavit  or  fiat  is  requisite,  nor  is  any  pro- 
ceeding, by  9cirefacia9  or  otherwise,  necessary  to  revive  such  extent^ 

The  writ  of  extent  in  cAte/*  issues  out  of  the  equity  side  of  the  court 
of  Exchequer'' ;  and  after  reciting  the  judgment,  recognizance,  bond, 
or  finding  of  the  simple  contract  debt  on  the  inquisition  taken  by 
virtue  of  the  commission,  commands  the  sheriff,  to  whom  it  is  di- 
rected, to  omit  not  by  reason  of  any  liberty,  but  to  enter  the  same,  and 
take  the  defendant ;  and  to  inquire  by  a  jury,  what  lands  and  tene- 
ments, and  of  what  yearly  values,  the  defendant  had  on  the  day  when 
he  first  became  debtor  to  the  crown,  or  at  any  time  since,  (or,  in  the 
caae  of  a  simple  contract  debt,  what  lands,  &c.  he  now  haih^  and 
what  goods  and  chattels,  and  of  what  sorts  and  prices,  and  what 
debts,  credits,  specialties  and  sums  of  money,  the  defendant,  or  any 


*  West,  51.  •  W«Bt,  49. 

^  Id.  58.  Append.  Chtp.  XL.  §  8.  Aii4  '  '  Id.  50.  (a.)  290. 

for  other  lonns  of  af&dtviU  andfaUt  for  im-  '  3  Price,  278. 

neditte  eztenU  in  chief,  gee  West,  Ap-  ^  West,  49. 

peod.  4,  ate. '  *  1  Price,  395. 

•  Wfflt,  54.  ■"  8  Str.  749.  Gilb.  Rep.  898.  Bunb.  U4* 
^  A.49.  Append.  Chap. XJU} 9.  S.  C. 
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person  in  trust  for  him^  or  to  his  use^,  hath  in  his  bairiwick;  and  to 
appraise  and  extend  all  and  sing^ular  the  said  |;oods  and  chattels, 
lands  and  tenements,  debts,  &c.  and  take  and  seize  Uie  same  into 
the  king's  hands.     It  then  directs  the  sheriff  to  summon  before  him 
such  persons  as  he  shall  think   proper,  and  examine  them  in  the 
premises,  and  to  return  the  writ  to  the  court ;  with  a  provisOf  that  he 
do  not  sell  the  goods  and  chattels,  till  he  shall  be  otherwise  com- 
manded^.     This  writ,   like  the  commission   for   finding  a  simple 
contract  debt,  is  tested  by  the  chief  baron,  signed  by  the  king's  re- 
membrancer, and  sealed  with  the  Exchequer  seal"" :  And  it  is  a  rule, 
that  an  extent  cannot  be  ante-dated  ;  but  must  bear  teitte  on  the  day  it 
issues,  though  it  be  out  of  term  ;  for,  as  before  obserTed"*,  it  issues  oat 
of  the  equity  side  of  the  Exchequer,  which  is  always  open*.     Tht 
writ  is  always  made  returnable  on  a  general  return  day ;  and  a  term 
roust  not  intervene  between  the  teste  and  return'.    If  the  teste  of  the 
extent  be  mistaken,  it  may  be  amended  by  the  fiat  of  the  baron^ ; 
But  where  an  inquisition  taken  on  an  extent  has  been  quashed  for 
uncertainty,  it  is  necessary  to  issue  a  new  writ,  the  former  having 
been  returned''.    Before  or  after  the  return  of  the  first  extent,  any 
number  of  extents  may  issue,  with  the    same  teste    as   the    first, 
that  is,  the  date  of  the  Jiat :  If  they  issue  before  the  retam  of  the 
first  extent,  they  may  issue  as  a  matter  of  course ;  if  they  do  not  issue 
till  after  the  return  of  the  first  extent,  a  motion  must  be  made  in  court 
to  obtain  tliem,  on   an   affidavit  of  the  circumstances*.     And  any 
number  of  extents  may  issue  into  different  counties,  at  the  same  time^. 

On  the  writ  of  extent,  it  is  the  duty  of  the  sheriff  to  take  the  body 
of  the  defendant,  unless  directed  to  the  contrary ;  and  as  it  contains, 
like  all  other  process  at  the  suit  of  the  crown,  a  nan  amittoM  claose, 
the  sheriff  may  enter  any  liberty,  for  the  purpose  of  executing  it.  He 
may  also,  if  the  doors  be  not  open,  break  the  party's  house,  either  to 
arrest  him,  or  to  take  his  goods :  but  before  he  breaks  it,  he  ought  ta 


*  Th<  vordc  io  ii*lia  were  incerted,  in  «  2  Str.  749.  Gilb.  Rep«  228.  Bunk  164. 
consequence  of  a  rule  of  court  made  in  Mag  S.  C 

1712.  See  Book  of  Orders,  No.  99.  Man.  L.  f  West,  58. 

Ex.  Apiiend.  234.  f  Id,  59. 

k  Append.  Chap.  XL.  §  2.  5. 10.  »  3  Price,  269. 

*  West,  56.  i  Parker,  35.  176.  282,  3.  Weil,5ll 

*  Ante,\QriL  ^  West,  59. 
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sjpiify  the  cause  of  his  coming,  and  make  request  (o  open  the  doors\ 
The  defeodaot  being  taken  under  an  extent,  cannot  be  bailed^ :  And 
the  kin$  not  being  bound  by  the  bankrupt  laws,  or  insolvent  debtor's 
acts^,  a  certficated  bankrupt,  or  person  discharged  under  an  insolvent 
act)  18  not  entitled  to  his  discharge  out  of  custody  under  an  extent"*, 
even  io  aJd* :  And  for  a  similar  reason  it  is  holden,  that  a  bankrupt  is 
Dot  entitled  to  be  discharged,  by  virtue  of  the  statute  5  Geo.  II.  c.  30. 
when  arrested  on  an  extent  during  the  time  of  privileged  But 
where  a  bankrupt  was  arrested  on  a  writ  of  extent,  while  actually 
attending  to  give  evidence  before  commissioners  of  bankrupt,  the 
chancellor,  we  have  seeu<,  discharged  him,  as  being  privileged  from 
arrest  at  common  law,  A  party  in  custody  however  may  obtain  a 
io&ecM  corpusj  to  be  brought  up  at  his  own  expense,  to  attend  the 
trial  of  bis  cause,  under  special  circumstances,  as  where  his  identity  is 
io  question*".  When  the  crown  is  concerned,  the  courts,  we  may 
remember^,  will  not  in  general  change  the  custody  of  its  debtor,  with- 
out the  express  consent  of  its  officers :  And  the  practice  is  said  to  be, 
for  the  crown  to  take  its  debtor  out  of  any  other  custody ;  but  the 
subject  never  takes  his  debtor  out  of  the  crown's  custody,  without  the 
consent  of  the  attorney  general^,  even  for  the  purpose  of  surrendering 
him  in  discbarge  of  his  bail  in  another  action* :  Nor  are  the  bail  en- 
titled to  an  exaneretur,  on  the  ground  that  the  defendant  has  been 
taken  under  an  extent,  and  that  the  crown  will  not  consent  to  a 
render*. 

The  next  step  to  be  taken  by  the  sheriff,  or  the  first,  if  the  de-* 
fendant  cannot  be  found  or  is  not  meant  to  be  arrested,  is  to  impanel 
a  jury,  to  inquire  as  to  the  defendant's  lands  and  tenements,  goods 
and  chattels,  &c. ;  for  which  purpose  he  is  requfred  to  summon  wit« 
iicsses  on  the  part  of  the  crown ;  and  if  they  do  not  attend,  the  court 
of  Exchequer  will  attach  them'' :    and  a  witness  must  answer  all 


>5Co.91.b.  *  1  Price,  403. 

*  W«t,73.  83.  *  Anle,35U 

•  U  95.  *  Wc«i,  i»5. 

4  I  Atk.  262.  ^  5  Taunt.  503.    Baraes,  S93.  bd^jMe 

«  Baiili.  2()2.  pL  279.  West,  91 . 

f  Id,  Ex  parit  TempU,  2  Roie,  22.  and          m  5TaaQt.503. 1  Marsh.  166.  S.  C.  Ante, 

•ee  Wcit,  95.  Man,  L.  Sx.  534.  315. 

f  Ante,  227,  »  Palter,  S69.  an^  see  id.  271. 
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questioDs,  eTen  though  against  his  own  interest,  so  a^  th^y'do  o6t 
subject  him  to  any  penalty  or  forfeiture*.  On  the  taking  of  ak  in* 
quisition  upon  a  writ  of  extent,  all  persons  claiming  an  interest  tn  tlie 
property  sought  to  be  extended  may  appear,  and  produce  evidence, 
and  cross  examine  the  witnesses  for  the  crown^ ;  and  for  that  pulpole 
the  claimant  may  apply  to  the  court,  for  an  order  to  give  reasooibk 
notice  of  the  execution  of  the  writ*' :  But  in  ordinary  cases,  no  notice 
is  given  of  its  execution. 


The  lands  of  a  debtor  or  accountant  to  the  crown  were  liable  to 
the  debt  at  common  law,  as  well  as  his  body  and  goods'  :  And  under 
an  extent,  the  crown  may  take  not  only  the  legal  estate  of  its 'debtor, 
but  also  trust  estates',  or  an  equity  of  redemption^ :  But  co|^hold 
estates  cannot  be  taken  under  it<.  If  the  extent  be  against  severtl, 
the  lands  of  all  or  any  of  them  are  liable  to  be  seized,  as  appears  by 
the  form  of  the  writ^.  The  time  from  which  lands  are  bound,  de- 
pends on  the  nature  of  the  debt  to  the  crown ;  which,  we  have  seeo^ 
is  either  of  record  or  not  of  record.  Debts  of  record  are  founded  on 
judgments  or  recognizances, or  inquisitions  taken  and  returned  on  com- 
missions for  simple  contract  debts :  Judgmenti  bind  the  ladds,  from  the 
first,  day  of  the  term  of  which  they  are  recorded^ ;  reco^israncet^  from 
the  caption,  of  time  they  are  entered  into^ :  And  it  seems  that'  HmpU 
contract  debts,  found  on  a  commission,  bind  the  lands  from  theftime 
of  their  becoming  of  record,  on  the  return  of  the  inquisition".  If  the 
lui^*s  debt  be  prior  on  record,  it  binds  the  lands  of  the  debtor,  into 
whose  bands  soeyer  they  come ;  because  it  is  in  the  nature  of  aa 


*  Farker,  S70.  and  see  stac  46  Geo.  III. 
.e.37. 

^  Banb.  953.  3  Price,  454.  D^est,  67,  lee. 
330,  kc.  S.  C.  and  Me  tUt.  1  Hen.  VIII. 
c  S.  made  perpetoal  by  3  Heo.  VIII.  c.  2. 

«  1  Vez.  269. 

«  3  Co.  18.  b.  Cro.  Jae.  450.  3  Salk.  S86. 
.  9  Wme.  Saund.  70.  fd).  AnU,  1066. 

•  Wett»  1S9. 

t  Fonmt,  16S.  1  Price,  907. 

f  Parker,  195. 

h  Append.  Chap.  XL.  i3..Weit,  136* 

dilute,  1066. 


k  Dyer,  224,  5.  8  Co.  17 J.  2  Rol.  Abr. 
156,  7.  and  see  Gilb.  Ezcbcq.  88.  Bac  Abr. 
tit.  J?iMM<aM,  K.  2  Wmt.  aamid.  7.  (5).  10. 
fe).  West,  123.  But  it  is  nid,  that  if  s 
farmer  of  the  king  do  not  pay  hig  not,  aad 
the  king  recover  it  in  dt^i,  his  land  which 
be  bad  on  the  day  of  the  writ  biooght  aad 
after,  into  whose  bands  soever  it  cones, 
shall  be  pat  in  exeootioo.  19  fi*^t.  VL  31 
B.  2  Rol.  Abr.  157. 

■Gilb.  Excheq.  83,  4.  and  see 2  Wbm. 
Saand.  7.  (5.)  and  Uie  cases  then  cited. 

n  Wigbtw.  44.  and  fee  Wcat,  128, 9. 
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crigioal  feudaf^  charge  upoo  the  laod  iis^f,  and  therefore  must  bind 
eTery  one  that  claims  under  it ;  and  an  execution  may  be  taken  out 
for  such  debt,  though  an  elegit  may  have  been  issued  at  the  suit  of 
a  subject* :  but  if  the  lands  were  aliened,  in  the  whole  or  in  part,  as 
by  granting  a  jointure  before  the  debt  contracted,  sudi  alienee  claims 
prior  to  the  charge,  and  in  that  case  the  land  is  not  bound^. 

Bondt  to  the  king  bind  the  lands,  from  the  time  they  are  entered 
into;. by  force  of  the  statute  33  lien.  Vlll.  c.  39^.  Simple  amtract 
debts  do  not  seem  to  have  bound  the  lands  at  common  law,  before 
they  were  recorded,  on  a  commission  for  that  purpose,  unless  they 
were  doe  from  known  public  oflBcers  and  accountants  pf  the  crown  ; 
in  which  case,  they  seem  to  have  always  bound  the  lands  of  the 
debtor,  from  the  time  when  those  debts  accrued'.  And,  by  the 
statute  13  Eliz.  c.  4.  §  1.  '^  all  lands,  tenements,  profits,  commodities, 
"  and  hereditaments,  which  any  treasurer  or  receiver  of  the  courts  of 
'*  Exchequer,,  &c.  or  other  oflBcers,  &c.  therein  mentioned,  tlien  had, 
**  or  at  any  time  thereafter  should  have,  within  the  time  whilsVhe  or 
'^  they,  or  any  of  them,  should  remain  accountable,  should,  for. the 
^  payment  and  satisfaction  unto  the  Queen's  majesty,  her  heirs  and 
*^  successors,  of  his  or  tiieir  arrearages,  at  any  time  thereafter  to  be 
**  lawfully,  according  to  the  laws  of  this  renlm,  adjudged  and  deter- 
*'  mined  upon  his  or  their  account,  (all  his  due  and  reasonable  peti- 
*'  tions  l>eing  allowed,)  be  liable  to  the  payment  thereof,  and  be  put 
*^  and  had  in  execution  fur  the  payment  of  such  arrearages  or  debts, 
*'  to  be  to  adjudged  and  determined  upon  any  such  treasurer,  &c.) 
"  in.  like  and  as  large  and  beneficial  manner,  to  all  intents  and  pur- 
*'  poses,  as  if  the  same  treasurer,  &c%  upon  whom  any  such  arrear- 
"  ages  or  debts  should  be  so  adjudged  or  determined,  had,  the  day 
*^  be  became  first  pflBcer  or  accountant,  stood  bound  by  writing  obli- 
^Vg&tory,  having  the  ethctjol  a  statute  of  the  staple,  to  her  majesty, 
**  her  heirs  or  successors,  for  the  true  answering  and  payment  of  the 
**  same  arrearages  or  debts.*'    By  this  latter  statute,  debts  due  from 


*il  Rol.  Alir.  166.  7.  Gilb.  Excbeq.  ^8.       138,  &c.  Man.  L.  Ex.  536,  AbC 
91.  Itac  Abu  tit.  Executiofi^  K.  3  Wms.  <  §  50.  and  see  Oilb.  Emeheq.  88,  Afe. 


70.  ft).  Bao.  Abr.  tit.  Ettatiiom,  K.  2  Str.  754.  t 

^  9  BoL  Abr.  156, 7.  Gtlb.  Cxcheq.  91.      Wnif.  Saund.  70.  ($J. 
Bac  Abr.  tit.  SuaUkm,  k.  and  see  West,         d  ^eit,  123. 
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the  officers  enumerated  i|ierein,  bind  the  lands,  if  incurred  at  any  tinoe 
during  their  conlinuaDce  in  office,  from  the  time  of  entering  into  the 
same. 


By  the  statute  83  ITen.  VIII.  c.  39.  §  74.  '^  if  any  suit  be  com- 
f*  menced  or  taken,  or  any  process  awarded  for  the  king,  for  thcj 
f<  recovery  of  any  of  bis  debts,  then  the  same  suit  and  |)roces8  shall 
f*  be  preferred  before  the  suit  of  any  person  or  pei-sons ;  and  that 
^^  the  king,  his  heirs  and  successors,  shall  have  first  ei^ecution  against 
f*.  any  defendant  or  derondants,  of  and  for  bis  said  debts,  before  any 
f*  other  person  or  persons  ;  so  always  that  the  king^s  suit  be  take^ 
f*  and  commenced ,  or  process  awarded  for  the  said  debt,  at  the 
^*  king^s  suit^  before  judgment  given  for  the  said  other  person  or 
<«  persons\^^    This  clause  of  the  statute  is  not  confined  in  its  opera- 
tion to  hond  debts  only,  but  extends  to  all  d^bts  and  executions  at 
the  suit  of  the  king^ :  And  it  is  holden  to  be  restrictive  upoi^  the  oUt 
prerogative,  and  introductive  of  a  new  law  ;  for  ita  quod,  so  always 
that  the  hinges  suii,  8fc.  make  a  condition  precedent,  and  a  limita- 
tion :    Hence  therefore,  a  judgment  and  execution  executed  by  etegii^ 
before  any  suit  or  process  commenced  by  the  king,  shall  be  preferred 
to  the  extent  of  the  king,  issuing  on  a  bond  debt,  bearing  date  before 
the  subject's  judgment,  and  assigned  to  the  king  before  the  subject's 
execution^.     On  the  other  hand,  if  the  crown  suit  be  commenced,  or 
fiat  for  an  extent  granted,  before  judgment  given  for  the  subject^ 
the  execution  of  the  crown  is  to  be  preferred'  :    And  it  is  said,  that  if 
the  subject's  d^sbt  be  by  statute  staple  or  judgment,  prior  tp  the  king's 
debt,  and  the  king  extend  the  lands  first,  th|$  subject  shall  not,  by 
any  after  extent,  take  them  out  of  his  hands'".     So,  if  after  an  extent 
on  such  judgment^  the  king's  extent  come  before  the  subject  has  the 
possession  delivered  to  him  by  a  liberate^  the  king's  extent  shall,  it 
IS  said,  be  preferred,  and  tl;e  subject  wait  till  the  king's  debt  be  satis- 
fi%d^     So,  lands  bargained  and  sold  by  commissioners  of  bankrupt 
to  the  assignees,  may  it  sec  ids  be  taken  under  ap  eiLtent,  the  tede 


•  See  2  Wms,  SaonU*  70.  e.f.  *  West,  109.  an4  sec  16  East,  878.  /«;, 

fc7  Co.  18.  b.  «  Gilb.  Bxcheq.  91.  bat  s«e  West,  151, 

« I^rdr.  83.  and  see  Gilb.  Ezcbeq.  91.  &c 

wUl,  160.  bat  sec  Dyer,  67.  b.  2  Wms.  '  Gilb.  Excheq.  91,  2.  but  see  West,  1M. 

Saund.  70.  /.  ?c« 
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ofHhich  18  subsequent  to  the  bargain  and  salc^  but  prior  to  tha  enrol- 
ment*. 

With  respect  to  personal  property,  it  is  holden  that  under  an 
extent,  all  the  goods  and  chattels  of  the  crown  debtor,  whether  real 
or  personal,  may  be  taken,  except  things  necessary  for  the  support  of 
himself  and  bis  family^ ;  and  also  except  beasts  of  the  plough,  if 
there  be  otiter  chattels  sufficient^.  Chattels  real,  as  terms  for  years, 
estates  by  elegit,  &c.  may  be  eithen  extended  at  their  yearly  value, 
as  lands  of  the  debtor,  or  appraised  at  a  gross  price,  as  part  of  his 
goods  and  chattels'^ :  In  either  case  they  are  bound,  like  other 
chattels,  from  the  ieste  of  the  extent  only\  Under  an  extent  against 
several,  the  separate  goods  of  each  may  be  taken,  as  appears  by  the 
form  of  the  writ^:  And,  upon  an  extent  against  one  partner,  the 
crown  may  seize  goods  being  the  property  of  the  partnership ;  but 
the  crown  can  sell  the  interest  only  of  the  partner  against  whom  the 
extent  issues,  which  is  his  share  of  the  surplus,  after  payment  of  the 
partnership  debts'.  The  jury  therefore  ought,  in  a  case  of  this  kind, 
to  return  the  goods  seized,  as  the  property  of  the  partnerships. 

An  extent  for  the  king's  debt  binds  the  property  of  his  debtor^s 
goods,  into  whose  hands  soever  they  come,  from  the  teste  of  the  writ, 
wjiat  of  the  baron  on  which  it  issues* :  For  though  by  the  statute  20 
Cur.  II.  c.  3.  §  16.  no  execution  shall  bind  the  property  of  goods, 
but  from  the  time  of  the  delivery  of  the  writ  to  the  sherifF,  yet  this 
statute  does  not  extend  to  the  king,  who  is  not  named  therein^  :  And 
as  no  laches  are  imputable  to  the  king,  he  is  not  it  seems  bound  by 
an  intervening  sale  in  market  overt*.  But  a  warrant  from  commis- 
sioners of  taxes  does  not  bind  the  goo<ls,  until  it  be  actually  executed 


»W<^,  149.  90.  Bac.  Abr.  tit.  Exemtton,  K.  Banb.  39. 

k  2  Rol.  Abr.  160  I.  3.  2  Str.  754.  Gilb.  Rep.  229.  S.  C.  Parker, 

•ld.9M.  Com.  Dig.  tit.  DM/,  G.  3.  125.    9  Blac.    Rep.   1231.    3   Price,  428. 

*  8  Co   \n\,  433,  4.  ami  see  West,  96,  7.  Mao.  L.  Ex. 

•  A/.  ihitL  Man.  L.  Ex.  549.  543,  &c. 

'  Api«eiMl.  Chap.  XL.  §  5.  West,  117.  ^  W.  Jon.  202.  Gilb.  Excbeq.  90.  Bac. 

169.  -Abr.  tit.  Execution,  K.  Bunb.  202.  3  Alk. 

f  Wightir.  5K  739.  1  Ves.  196.  Co.  B.  L.  338,  9. 

k  Wot,  117.  I  See  West,  96.  Man.  L.  Ex.  545.  ami 

*8Co.  171.  9  Rol.  Abr.  156,7.  7  Via.  the  cases  there  eited. 
Abr.  104.  Yfe&i,  327.  S.  C.  Gilb.  Excbeq. 
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by  seizure* :  And  where  goods  are  band  Jlde 'sold,  or  fairly  assi^ed 
by  the  king's  debtor  to  trustees  for  the  benefit  of  his  creditors,  before 
the  teste  of  ttie  extent,  they  cannot  be  taken  under  it ;  even  though 
the  debtor,  in  the  latter  case,  was  a  trader  within  the  bankrupt  laws, 
and  the  assignment  was  an  act  of  bankruptcy,  and  Toid  as  against  the 
assignees^  But  goods  fraudulently  conTeyed  away  to  defeat  the 
execution,  may  be  taken  under  an  extent,  as  well  as 'under  a  Jieri 
facias^  So,  goods  pawned  or  pledged  before  the  ie$te  of  an  extent, 
cannot  be  taken  under  it ;  becaase  the  pawnee  or  bailee  has  a  special 
property  in  them' ;  nor,  for  the  same  reason,  goods  demised  or  let  to 
another  for  a  term  certain,  during  the  term'' :  But  it  seems  tliat  goods 
pawned  before  the  teste  of  the  extent  may  be  taken,  as  against  the 
pawnee,  in  satisfaction  of  tbe  pledge*:  and  after  the  extent,  a 
pawnee  of  goods  cannot  safely  re-deliver  them  to  the  pawner  ;  for 
the  interest  of  the  latter  is  bound  by  the  te$te  of  tbe  writ^ 

The  property  of  goods,  though  bounds  not  being  altered  by  a  di^^ 
tress  for  rent,  until  tbe  goods  are  actually  sold,  it  has  b^n  determined 
that  an  extent  against  the  king's  debtor,  tested  after  a  distress  taken 
for  rent,  with  notice  to  the  tenant,  and  appraisement  of  tbe  goods, 
but  before  sale,  shall  prevail  against  the  distress*  :  And  tbe  crown,  we 
have  seen^,  is  exempted  from  the  operation  of  the  clause  in  fayonr  of 
landlords,  in  the  statute  8  Anne,  c.  14.  by  an  express  provision ; 
which  has  been  holden  to  apply  to  extents  in  aidK  So  the  crown,  not 
being  named  in  the  acts  relating  to  bankrupts,  is  not  bound  by  them ; 
and  as  the  bankrupt's  property  is  not  altered  before  assignment,  the 
commissioners  having  only  a  power  to  assign  it,  an  extent  will  bind 
the  property  of  the  bankrupt  from  the  teste  of  the  writ,  until  an  ac- 
tual assignment  by  the  commissioners^ :  And  if  the  extent  and  assign- 


«  2  Str.  9*78.  g  Bunb.  42.  269.  Parker,  112.   141.  and 

k  3  Price,  6.  Weft,  1]5.  S.  C.    and  for  see  Brad  by  on  Distrenei,  117. 

the  pleadings  in  this  case,  see  ifL  Append.  ^  jinte,  1031. 

in.  t  2  Price,  17.  AnUj  1032.   But  the  goods 

<:  West,  115,  16.  Aal^t  1021.  ofa  tenant  areit  leems  Hable  to  satisfy  a 

*  Bro.  Abr.  tit.  Pledges ^  pL  28.  Parker,  year's  rent,  notwithttandiDg  an  outlawry  in 

lis,  19«andsee7Dumf.  it  East,  11,  12.  acivilsoit.  Bunb.  194.  7  Dorof.  Sk  Bast, 

15  East,  607,  259.   AnUy  1032.  but  see  Buub.  5. 

«  Bro.  Abr.  tit  Pledges,  pL  28.  tit.  Exeat-  contra. 

turn,  pL   107.   and  see  8  East.  476.  479.  ^2  Show.  481.  7  Vin.  Abr.  104. 

A^ie,  1019,  20.  327.  8.  C.  Bonb.  33.  202.  2  Str.  978.  P«r- 

f  1  BulbU  29.  and  see  Man.  L.  Ex.  545.  ker,  126.  and  see  Co.  B.  L.  7  Ed.  358, 9. 
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«eot  be  both  teMted  on  the  same  day,  the  crown  it  seems  shall  be  pre- 
ferred*. But  where  goods  (akeo  under  a  distress  for  reut  are  sold^ 
or  the  goods  of  a  bankrupt  assigned  by  the  commissioners^,  before 
(he  i0ste  of  an  extent,  they  cannot  be  taken  under  it ;  because  the 
property  in  these  cases  is  absolutely  transferred  to  third  persons  :  and 
aprovisiona)  assignment  is  sufficient  to  bar  tlie  crown*>. 

la  the  case  of  an  exeeulioii,  it  is  a  rule,  tliat  where  the  king  and  a 
sulyect  stand  in  equal  degree,  and  the  property  of  the  debtor  remains 
unaltered,  the  king's  |>rerogative  must  preTail* :  Quandojus  domini 
regiB  ei  smbdUi  kuimul  concurrmntj  jm$  regis  prm/erri  dehef : 
therefore,  if  an  extent  at  the  suit  of  the  crown  be  tested  before  or  on 
tbe  day  of  delivering  the  subject's  exeoution  to  the  sheriff,  the  former 
shall  hsTe  the  preference^.  But  it  has  been  doubted,  whether  goods 
are  liable  to  an  extent,  issued  for  the  debt  of  the  crown,  after  they 
have  been  taken  by  the  sheriff  under  a  fieri  facias^  and  before  they 
are  sold.  On  the  one.  hand  it  is  said,  that  as  by  the  common  law, 
abridged  as  it  is  by  the  statute  of  frauds,  the  property  of  the  debtor's 
goods  is  bound  by  the  delivery  of  tbe  writ  to  the  sheriff,  there  then 
remains  no  property  in  the  debtor,  on  which  th^  prerogative  of  the 
crown  can  attach^ :  and  accordingly  it  has  been  determined,  in  the 
courts  of  King's  Bench'  and  Common  Pleas'*,  that  if  goods  be  taken 
in  execution,  on  a  fieri  facias  against  tbe  king's  debtor,  and  before 
they  are  sold  an  extent  issues  at  the  king's  suit,  grounded  on  a  bond 
debt,  and  tested  after  tbe  delivery  of  the  fieri  facias  to  the  sheriff, 
these  goods  cannot  be  taken  upon  the  extent.  But  on  th^  other 
hand  it  seems,  that  by  the  ancient  prerogative,  the  crown  %vas  entitled 
to  priority  of  execution  ;  and  must  have  been  first  satisfied  its  debts, 
before  the  sul^ect  could  have  taken  out  any  execution  at  all :  and 
though  tlie  pro|>erty  of  goods  be  so  far  bound  by  the  delivery  of  the 
writ  to  the  sheriff,  (hat  as  between  stibject  and  subject,  it  determines 


•2  Show.  481.    Banb.  33.    Parker,  126  '  9  Co.  129.  b. 

We$^Jl5.  tUUM, 

^  Partar,  118.  ^  4  Dumf.  86  East,  411.  but  tee  West, 

<  8  Show.  481.   7  Vin.  Abr.  104.  West,  101.  104. 

397.  S.  C.  Banb.  33.  808.  8  Str.  978.  Paiw  iRork»  v.  IXiyreff,  4  Durnf.  8b  Eabt,  402. 

ker,  126.  and  Me  West,  llS.  Man.  L.  Ex.  ^  Uppom  v,  AowMr,  8  Blac.  Rep.  1831. 

344.  and  see  3  Mod.  836.  Comb.  18a  Parker, 

*  1  Atk.  95.  atid  aee  14  Vcf  •  87.  262.  Cool  Dig.  tiU  Vtlt,  G.  8. 

«4Durnf:&Eail,4ll. 
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the  question  of  priority,  yet  as  against  (lie  crown,  it  is  said,  (ke 
property  is  not  altered,  until  it  be  actually  sold  ;  and  accordingly  it 
ha^  been  determined  by  the  court  of  Exchequer,  that  if  an  extent 
issue  against  the  king's  debtor,  whilst  the  goods  remaiD  in  the 
sheritrs  iiands  on  Vijieri  facias,  and  before  they  are  sold,  though  the 
extent  be  not  tested  till  after  the  delivery  of  the^eriybcuit  to  the 
sheriff,  the  king  is  entitled  to  the  preference^ :  And,  in  the  King's 
Bench,  pi'oeess  sued  out  by  the  crown  against  a  defqndant  to  recoYer 
penalties,  upon  which  judgment  for  the  crown  is  afterwards  obtained, 
entitles  the  king's  execution  to  have  priority,  within  the  statute  33 
Hen,  VIII.  c.  39.  §  74.  before  the  execution  of  a  subject,  issued  on 
a  judgment  recovered  against  the  same  defendant  prior  to  the  king's 
judgment,  but  subsequent  to  the  commencement  of  the  king's 
process;  the  king's  writ  of  execution  having  been  delivered  to  the 
sheriff,  before  the  actual  sale  of  the  defendant's  goods  under  the 
pfaintil}''s  execution^  But  an  extent  delivere<l  to  a  sheriff,  on  tlie 
day  on  which  goods  seized  under  a  fieri  facias  were  sold  and  de- 
livered to  the  purchasers,  but  which  extent  was  delivered  subse- 
ttuently  to  the  sale  and  delivery  of  the  goods,  is  not  entitled  to 
priority  over  the  writ  of  fieri  facian*^. 

Debts  owing  to  the  king's  debtor  may  be  found  under  an  extent**, 
whether  due  on  record  or  specialty,  or  only  on  simple  contract* :  And 
it  is  now  the  constant  practice  to  find  debts  due  to  the  king's  debtor, 
on  bills  of  exchange  and  promissory  notes'^ ;  though  it  was  formerly 
fMfaierwise^.  And,  under  an  extent  against  several,  debts  due  to  any 
one  of  them  may  be  founds ;  or,  under  an  extent  against  one,  debts 
i|ue  to  that  one  and  others  jointly^'.  Debts  are  in  general  bound,  in 
like  manner  as  gootls  and  chattels,  from  the  teste  of  the  extent^;  and 
tberefaix>,  a  mere  assignment  of  a  debt  to  the  assignees  of  a  bankrupt, 

•Hex  0.  Ifelts  and  Allnuil,  16  East,  278.  and  see  1  Chit.  Hep.  643.  fa).  i^jir«,  10S4. 

and   see  Dyer,   o7.  L  2   Rol.   Kep.  295.  •»  21  Hen.  VH.  VZ.  16.  Godb.  291." 

Comb.  452.  C  Show.  48 1,  fiutib.  8.  Parker,  e  Qodb.  ^6. 

2Ca.  I  Bur.  36.  West,  98,  &c.     This  point  f  West,  27,  8.    164,  5.    And  as  to  the 

came  before  the  court  of  King's  Bench,  on  moilc  of  liiidiug  bilU  or  notes,  when  they 

a  special  verdict,  in  the  case  of  TTturston  u.  are  not  due  at  the  time  of  taking  the  inqni- 

^^lt!t,  16  East,  254.   but  was  Rot  deter-  sition,  see  tV/.  165,  &c. 

mined,  the  coie  being  decided  on  the  form  E  Jd,  169. 

irf  the  action.  ^  Id,  170.  5  Price,  464. 

^  1  East,  338.  »  7  Vio.  Abr.  104.  West,  327.  S.  C  . 

<^  1  Cow,  39.  1  Brod.  &  Binjj.  370.  S.  C. 
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between  the  teste  of  the  extent  and  caption  of  the  inquisition,  will  not 
discharge  the  debtor,  as  against  the  crown* :  but  the  payment  of  a 
debt  to  the  crown  debtor,  after  the  issuing  of  the  extent  and  before 
the  caption  of  the  inquisition,  will  discharge  the  party  paying  it^ 
without  notice  of  the  crown  process^.  So,  payments  of  money  made 
hand  fide  by  the  crown  debtor,  before  the  caption  of  the  inquisition, 
are  it  seems  good  payments;  and  the  money  cannot  be  recovered 
back  from  the  creditors,  to  whom  it  has  been  so  paid^. 

The  sheriflT  is  required  by  the  writ  of  extent,  to  seize  and  take  into 
the  kiog's  hands,  all  and  singular  the  goods  and  chattels,  lands  and 
tenements,  debts,  credits,  specialties  and  sums  of  money,  appraised 
and  extended  by  htm  under  the  same ;  and  it  is  said  to  be  his  duty  to 
seixe  all  the  defendant's  goods,  though  a  part  only  would  be  sufficfent 
to  satisfy  the  debt'' ;  and  also  to  seize  his  lands,  though  he  hare  goods 
sufficient  for  that  purpose* :  in  which  respect  an  extent  differs  from 
an  elegit^  upon  which,  if  the  goods  and  chattels  are  sufficient  to 
satisfy  the  plaintifTs  demand,  the  sheriff,  we  have  seen^,  ought  not  to 
extend  the  lands.  But  where  goods  and  chattels  of  the  debtor  have 
been  sefased  on  an  extent,  to  an  amount,  according  to  the  appraise- 
iqent,  beyond  what  is  sufficient  to  satisfy  the  debt  due  to  the  crown, 
the  debtor's  lands  cannot  be  sold<.  The  seizure  of  the  lands  is 
merely  nominal ;  and  the  sheriff  does  nothing  but  find  them,  through 
the  medium  of  a  jury,  which  finding  is  in  effect  the  seizure^ :  and  the 
sheriff  is  directed  only  to  seize  the  goo<ls,  and  not  to  sell  them,  under 
the  extent,  as  appears  by  the  proviso  at  the  end  of  the  writ*.  The 
sheriff  has  no  power,  on  an  extent  against  the  crown  debtor,  to  collect 
or  levy  the  debts  due  to  him^ ;  he  is  merely  to  seize  them,  which 
seizure  is  a  seizure  in  law^. 

The  inquisition  taken  by  the  sheriff,  under  an  extent,  is  an  office  of 
intitulingf  not  of  information  or  instruction  merely^    It  must  there? 

•  7  Vin.  Abr.  10*.  West,  S27.  S.  C.  '  Anle,  1051. 

k  Bunb.  265.  West,  329.   S.  C.  and  fee  '  3  Price,  40.  Anie^  1067. 

«/.  162,  3.  Man.  L.  Ex.  546,  7.  but  tee  2  ^  West,  74. 

Price,  396.  West.  163,  4.  S.  C.  >  Append.  Chap.  XL.  §  2. 

^  West,  172,  3.  Man.  L.  Ex.  548,  .  k  ^^st,  171.  and  see  id  74.  Man.  L.  Bi. 

*  West,  75.  bot  tee  Man.  L.  Ex.  5\%  50.  51S. 

«  West,  76.  80.  but  see  3  Salk.  286.  AnU,  iTbere  are  two  sorts  9f  offices :   the  one 

1067.  vests  the  estate  and  pptsesskw  of  the  laud^ 
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Core  be  direct,  posiliTe,  luid  traversfjl^Ie.  .Buiitveed  qqC  aUte  the 

interest  of  th^  partis,  with  the  pjr eoiiiioD  required  iq  a  plea :  Thus,  a 

pairticiilar  ^t^te  may  be  found,  witbout  abewiug  from  what  it  is  de- 

riv^.  (Tboi  iaquisicion  must  find  facts,  and  .not.endeoee;  aad  it 

.sbojuld   not  be  argumentative.    .  Finding  a  .matter  of  law  is  sar- 

pli^gage ;.  wbich  does  not  bpweyer^  destroy  tbe  effect  of  that  wbidi  is 

,  properly  atat^*.    Tbe  inquisition  ,is.  auu^^ed.  tq  tbe  sheriff's  return, 

wbich  should  r^ularly  be  Qled.in  the,  kipg's  remerobraooer's  oflloe, 

on  tbe  quarto  die  post  of  the  return  day^ ;  though  it  may  be  61ed 

,.  .before,  when  it  is  desirable  to  institute  any  further  proceedings, 

I  Iquaded  npt.  uppn  the  return  of  the.  extent,  but  upon  the  inquisitioD, 

,  as  to  issue  an.  e^p^i  in  th^  next  degreed    Specialtiies  used  formerly 

f  tq  jlie.i^fDexed  to  the  inquisition,  and  retiimed  with  it ;  but  the  sheriff 

,  now  usually  JKc^ps  tbemy  till  .called  upon  to  deliter  them  to  tbo  sdioitor 

,  for  th^.4;rown^« 

It  may  here  be  proper  to  say  a  few  words  of  the  writ  of  diem 
.  chuM  extremum;  which  is  a  sp^al  writ  of  exkmdi  foeifUj  or 
.  extent  in  chiefs  issuing  after  the  death  of  the  king^s  debtor,  agamst 
.  bis  iands  and  chattels.    This  writ,  ^hich  was  formerly  included  in 

,lhe  feii^,writ%  and  9eem9  to  be  founded,  at  least,  as  to  the  goods,  90 
.,  magna  charta\  sets  out  with  stating  the  death  of  the  debtor,  firom 
.  whence  it  derive^  its  name ;  and  directs,  tbe  sheriff  to  inquire^  by  metns 
.  4>f  a  jury,  when  and  wb^re  be  died,  aad  what  goods  and  chattels, 

debts,  credits,  ap^ialties  and  sums  of  money,  and  what  lands  and 
.  tenenients,  he  h|id  at  the  time  of  his  death,  &c.  and  to  cause  the  same 

t9  be  appraised  and  extended,  and  seised  into  the  king's  hands ;  aad 
,  it  conckides  in  the  same  manner  as  tbe  extent  in  chief*.    It  has  befn 

said,  that  a  writ  of  diem  clauM  exiremum  must  bear  tfi»i^  in  tern^ ; 

but  this  seems  to  be  a  mistake,  it  being  sometimes  tested  in  Tacation^ 


&c  io  tbe  king,  where  he  had  only  right  or  ^  Man.  L.  Ex.  551. 

title  before ;   the  otiier  is,  when  the  esUte  «-  Id.  552. 

is  lawfully  in  the  king  before,  but  the  par-  *  West,  74. 

ticularity  of  the  iand  does  not  appear  of  *  Gilb.  Excheq.  llB^Anit,  1064. 

record,  so  that  it  may  be  put  in  charge :  f  c.  18,  West,  319,  2a  and  see  sUt  53 

The  first  of  these  is  called  th9  office  of  in-  Hen.  VIII.  c.  39.  }  15, 6,  7. 

iilulmgi  the  second,  the  office  of  vufmfUim.  t  Append.  Chap.  XL.  }  12. 

10  Co.  115*  a.  and  see  Gilb.  Excheq.  109.  ^  Hardn  185, 6.  and  iceBanb.  39L  8  Sir. 

Bui.  Ab  iHai5.,Man.  U  Ex.  582, 3.  749.  756. 

•  Man.  L.  £».  535.  605.  >  Mao.  L.  Ex.  519. 
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Wbererer  ao'exteat  might  hate  issued  against  the  king's  debtor  in ' 
his  lifetime,  a' writ  of  diem' clttuMe^ttremuntj  which  is  an' extent 
agafaist  his  lands  and  chattels,  m&y  issue  after  his  death* :   Atod  this 
writ  may  issue  against  the  property  of  a  simple  contract  debtor  of 
the  crown,  on  a  commission 'found '  afte^  his  deaCh\     But  no  diem 
daunt  extremum  cah '  regularly  isstfe  against  the  estate  of  a  person ' 
who  was  not  debtor  to  the  cro^n,  or  fbutid  in  bis'  life  time  to  be' 
debtor  to  the  king's  debtor*. 

The  writs  of  extent  bitheHo  spokM  of  are  principally  in  the /rs( 
degree,  being  issued  for  the  reooTery  of  debts  immediately  due  to 
the  crown ;  but  when  an  inquisition  is  taken  thereon,  under  which' 
debts  we  found  and  seised  into  the  kingf s  bands,  the  erown,  if  tkejr 
sre  aot  paid,  may  proceed  fortUe  r^corery  of  tliem,  either  by  edrefu^ 
€909^  (which  is  the  ordinary  mode  of  proceeding,)  or,  on  an  affidavit  of 
danger^  and  a  baron*s  Jia^f  by  tmni^fafe  extent^,  which  is  oaUed' 
SB  extent  in  the  teeoiwl  degree :  And  upon  such  affidavit  and  Jlaip 
so  immediaie  extent,  we  haveseens,  may  issue  befbiie  the  extent  under 
which  the  debts  are  found  is  returnable,  though  it  muki  be  aetnally 
letnmed  before  the  second  extent  can  issue.  In  like  manner,  when 
debts  are  found  and  seised  uito  the  king's  hands,  under  an  extent  in 
the  moomI  degree,  an  immediate  extent  may  issue  for  the  recoTery 
of  them,  if  not  paid,  on  an  affidavit  of  danger  and  baron*s/cil,  which 
is  ealled  an  extent  in  the  tUrd  degree :  And  it  seems  that  on  a» 
extent  in  chief,  the  orown  may  sen^'  debts  fouiid  to  b^  due  to  its 
debtor,  &c.  tn  iii^iittiim^ ;  but  on  an  extent  in  aid,  debts  cannot  be 
ssixed  beyond  the  ihird  degree^.  In  reckoning  the  degrees  however, 
on  an  extent  in  aidf  the  debt  due  to  the  debtor  of  the  crown  debtor, 
for  which  the  extent  originally  issued,  is,  according  to  a  late  case, 
considered  as  the  first  degree :  In  that  case,  A.  was  the  oiiginal 
crown  debtor,  B.  was  indebted  to  A.,  C.  to  B.,  and  D.  to  C. ;  and  on  an 
extent  against  C,  which  bad  issued  after  extents  against  A.  and  B., 


•  Boob.  1 19.  e  Append.  Chap.  XL.  }  18. 

*  Parker,  95.  '  Bunb.  24.  1 27.  1 34. 
c  Id.  16.  and  tee  Com.  Dig.  tit.  Deit,  G.  ff  Ante,  1070. 

5.  n.  West,  320.  Mao.  L.  Ex.  519,  20.  525.  ^  Buab.  303.  and  see  Qilb.  Xxebaq.  177, 

And  for  the  mode  of  pleading  pUne  ^drnmu-  3.  Com.  Dig.  tit.  Detl,  0.  15. 

irmiC  and  a  reUtner  by  an  executor,  on  a  >  Parker,  259,  60.  W^est,  302,  3.  and  see 

vrit  of  diem  dantii  exirmmm,  see  5  Price,  R.  H.  15  Gv.  1.  §  3.  West,  Appmd.  125. 

621..  Man.  L.  Ex.  Append.  230. 
^Append.  Chap.  XL.  $11. 
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the  debt  due  from  D.  to  C.  had  been  seized  ;  and  the  court  held  IbaC 
this  was  properly  done,  and  that  the  debt  due  to  the  crowri  from  its 
clebtor  was  not  to  be  counted  in  reckoning  the  degrees*. 

For  [the  purpose  of  obtaining  an  extent,  in  the  second  or  any  aiiti'^ 
sequent  degree,  it  is  not  necessary  to  swear  to  the  fact  of  the  debt 
being  due  from  the  former  debtor,  such  debt  being  found  by  the  in^^ 
quisition  against  him,  which  therefore  need  not  be  stated  in  the  affi- 
davit^. The  writ  of  extent  in  (he  second  degree  begins  by  stating  the 
debt  due  to  the  king  from  his  debtor^  and,  if  it  be  a  simple  cootract 
debt,  the  inquisition  taken  on  the  commission  for  finding  it ;  after 
which  it  recites  the  inquisition,  by  which  the  debt  is  foond  to  be  due 
to  the  king's  debtor,  and  that  the  same  remains  unpaid ;  and  then 
proceeds  with  the  mandatory  part  of  the  writ»  which  is  similar  to 
that  in  the  extent  in  chief''.  Under  this  writ,  the  sheriff  is  to  take  the 
body,  lands,  and  goods,  &c.  of  the  debtor  to  the  king's  debtor,  in  the 
same  manner  as  under  an  extent  in  chief  against  the  original  debtor 
to  the  crown,  which  has  been  already  treated  of.  But  the  lands  which 
the  slieriff  is  directed  to  seize  under  an  extent  in  the  second  degree, 
are  bound  merely  from  the  recording  of  the  debt,  from  the  debtor 
against  whom  it  issues,  under  the  inquisition  agarast  bim ;  unless  indeed 
such  debt  be  owing  on  a  judgment  or  recognizance,  in  which  case  the 
crown  of  course  takes  the  lien  of  the  plaintiff  in  the  judgment,  or 
cunusee  in  the  recognizance,  on  the  land  of  the  defendant  or  conusor, 
which  they  had  at  the  time  of  the  judgment  entered,  or  recognizanca 
adeoowledged**. 

Extents  in  chiefs  of  which  we  have  hitherto  spoken,  take  place 
inter  »e,  according  to  their  teste^ ;  and  shall  be  preferred  to  extents 
in  aid^f  which  will  next  be  treated  of. 

»  1  Price,  95.  Uut  see  West,  299.  where  the  debt  doe  to  the  crown. 
it  is  said,  that  as  there  is  no  other  case  in  ^  West,  245.  And  for  the  form  of  an  affi- 

the  books  in  which  extents  in  aid  have  been  davit  and^ai  for  an  extent  in  chief  io  the 

carried  so  far,  It  demands  some  considera-  ieeoml  degree,  see  Append.  Chap.  XL.§  11. 

tion.  It  should  be  observed  however,  in  snp-  West,  Append.  25, 6. 
port  of  the  rnle  established  by  the  above  «  Append.  Chap.  XL.  §  20.  Wast,  Append, 

case,  that  the  object  of  an  extent  in  aid  is  27.  29. 
to  recover  the  debt  due  to  the  crown  debtor  '  West,  24*7. 

from  his  debtor,  whicH  may  therefore  be  «  Parker,  281.  and  tee  Glib.  Ezcbe^  67, 

properly  considered  as  a  debt  in  the  first  de^  8qc, 
free,  although  an  exteat  pro  furmi  issues  for  t  Parker,  281 ,  2.  and  see  West,  1 17,  !«. 
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An  extent  in  aid  is  a  writ  issued  at  the  instance  and  for  the  benefit 
«f  the  crown  debtor,  for  the  recovery  of  his  own  debt* ;  or  it  may  bo 
bad  against  a  principal  debtor  to  the  crown,  at  the  instance  and  for 
the  benefit  of  his  uurety^  who  has  paid  the  crown  debl^  In  these 
cases,  the  king  is  merely  the  nominal  plaintiff^.  The  foundation  of 
an  extent  in  aid  is  a  debt  due  to  the  crown  from  its  debtor,  for  wliich 
an  extent  in  chief  hns  issued  againsthim  :  And,  before  the  statute  57 
Geo.  III.  c.  117.  an  extent  in  aid  might  have  been  obtained  for  a 
debt  due  to  the  crown  on  simple  contract^  as  well  as  for  a  specialty 
debt,  or  debt  of  record** ;  and  also  for  debt^  due  to  tlie  crown,  on 
bonds  given  by  traders  for  duties,  and  by  $ub-di$tribuior$  of  stamps, 
and  tiireiie*  for  insurance  companies,  &e.  But  now,  by  the  above 
statute,  "  it  shall  not  be  lawful  for  any  peirson  or  persona,  companies 
<<  or  societies  of  persons,  corporate  or  not  corporate,  who  shall  or 
"  may  be  indebted  to  bis  majesty  by  simple  contract  only ;  nor  for 
"  any  such  person  or  persons,  companies  or  societies,  who  shall  or 
"  may  be  indebted  to  his  majesty  by  bond,  for  answering,  aceuunting 
"  for,  and  paying  any  particular  duty  or  duties,  or  sum  or  sums  of 
<<  money,  which  shall  arise  or  become  due  and  payable  to  his  majesty, 
'^  from  such  person  or  |iersons,  companies  or  societies  respectively, 
^  for  and  in  respect  and  in  the  course  of  his  or  their  particular 
"  trades,  manufactories,  professions,  businesses  or  callings ;  nor  for 
^'  any  sub-distributor  of  stamps,  who  shall  have  given  bond  to  his 
''  majesty ;  nor  for  any  person  who  shall  have  given  bond  to  liis 
**  majesty,  either  jointly  or  separately,  as  a  surety  only  for  some  oth«r 
"  debtor  to  his  msyesty,  until  such  surety  shall  have  made  proof  of  a 
'^  demand  having  been  made  upon  him  on  behalf  of  his  majesty,  in 
"  consequence  of  the  non-performance  of  the  conditions  of  the  bond 
"  by  the  principal,  and  then  only  to  the  amount  of  the  said  demand ; 
'^  to  sue  out  and  prosecute  any  extent  or  extents  in  aid,  by  reason  or 
"  on  account  of  any  such  debt  or  debts  to  his  majesty  respectively, 
<'  for  the  recovery  of  any  debt  or  debts  due  to  such  person  or  ))er- 
*'  sons,  companies  or  societies,  or  to  such  sub-distributor  of  stamps 
*^  or  surety  as  aforesaid  :    and  that  all  and  every  commission  and 


*  Bonb.  34.  197.  134.  ^  Wett,  367.  373.  Aod  for  the  caiiet  ia 

^Wast,  13,  14.  307,  &c  Man.  L.  £v.      gcoeral.in  which  an  axtent  in  aid  might  bare 

5d3,  Ice.  been  obtained  before  the  statute  ^7  Geo.  IIL 

«  West,  14.  Ante,  10(7.  «.  1 17.  see  id.  365,  Uc* 
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<<  commissionfl  to  find  debts,  extent  and  extents  in  aid,  gincl  other 
<*  proceedings  which  shall  be  so  issued  or  instituted  at  the  instance 
<<  of  or  for  such  simple  contract  or  bond  debtor  or  debtors  respec- 
<<  tively,  and  all  proceeding  thereupon,  shall  be  null  and  ToidS  Pra- 
<<  Yided  always,  that  nothing*  therein  contained  shall  extend  or  be 
*^  construed  to  extend  to  preclude  or  preyent  any  persona  who  sbaH 
*^  or  may  become  debtor  or  debtors  to  his  majesty,  by  simple  contract 
'*  only,  by  the  collection  or  receipt  of  any  money  arising  from  his 
'^  majesty's  revenue,  for  his  majesty's  use,  fron«  applying  for  and 
*<  suing  out  any  commission  or  commissions,  extent  or  extents  in  aid, 
^'  in  case  one  or  more  of  such  persons  shall  be>  bound  to  bis-majesty, 
*^  by  bond  or  specialty  of  record  in  the  said  court  of  Exchequer,  for 
*^  answering,  securing,  paying  over,  or  aooounting  for  t»  bis  mijasty, 
'^  the  particular  dutiea  or  sums  of  moneys  which  shall  eonstiliite  the 
<'  debt  that  may  be  so  then  due  from  such  peraon  or  persona  to  his 
^  majesty*.  Pl*OTided  nevertheless^  that  no  extent  in  aid  shall  be 
**  issued  on  any  bond  given  by  any  person  or  persons,  asa  surety  or 
**  sureties,  for  the  paying  or  accounting  f*r  any  dfcrtios  wbieb  may 
*^  become  due  to  his  osajesty,  frow  any  body>  or  aooiety>  wlielher 
^*  incorporated  or  otherwise,  carrying  on  the  business  of  insu- 
"■^  ranoe  against  any  risques,  either  of  fife  or  of  any  other  kind  what- 


By  the  above  statute,  an  extent  in  aid  cannot  noW  be  bad  hr  a 
simple  contract  debt  due  to  the  crown  ;  unless  it  be  due  from  col- 
lectors or  receivers  of  his  majesty's  revenue,  and  one  or  more  of  them 
be  bound  by  bond  or  specialty  of  record  in  the  Exchequer,  for  pay- 
ment of  the  same.  But  an  extent  in  aid  may  still  be  had  fin*  any 
debt  of  record,  or  specialty  debt ;  except  on  such  bonds  aa  are  parti- 
cularly mentioned  in  the  statute.  When  a  party  is  entitled  to  the 
benefit  of  an  extent  in  aid,  he  may  still  issue  it  for  a  simple  contract 
debt,  the  statute  having  introduced  no  distinction  with  respect  to  the 
nature  of  the  debt  due  to  the  crown  debtor^ :  Nor  ia  any  motion  in 
court  necessary,  in  order  to  obtain  an  extent  in  aid  for  the  recovery 
of  a  simple  contract  debt^ ;   though  it  was  formerly  otherwi8e^    And 


•M-  *  R.IL15Cbr.I.$5.R.M.3W.atlC.0t 

^  §  5.  Smc  West,  1S6,  7.  Man.  L.  Ei.  ApvenL 

•  Man.  L.  Ex.  577.  «30,  «34. 

*  2  Price,  15. 


Digitized  by  CjOOQ IC 


BY    KXTfiNT   IN   AID.  ]087 

k  may  be  sued  out  by  a  crowo  debtor,  for  a  debt  due  to  hinaselF  and 
others  jointly* ;  and  if  several  are  jointly  indebted  to  the  crown,  they 
may  sue  out  an  extent  in  aid  against  the  debtor  to  any  one  or  more  of 
them  ;  as,  under  an  extent  in  chief  against  several  for  a  joint  debt, 
debts  due  to  any  one  of  the  parties  may  be  seized  into  the  bands  of 
the  crown^ 

This  writ  however  can  only  be  had  for  a  debt  originally  due  to  the 
king's  debtor  or  accountant:  For,  by  rule  o(  Hil.  15  Car.  I.'  *^  no 
debts  shall  be  found  by  Inquisition,  for  the  king's  debtors  or  ac- 
countants in  aid,  save  such  as  are  originally  due  to  them  bond  fide^ 
without  any  manner  of  trust :  And  be  who  desireth  any  debt  or  debts 
to  be  found  by  inquisition  in  his  aid,  shall  make  oath,  that  he  is 
jastly  indebted  unto  A,  one  of  tlie  farmers  of  his  majesty's  customs, 
&c.  and  that  the  same  is  a  just  and  true  debt,  originally  due  to  the 
said  A.  bond  fide  j'yi\i\\o\ki  any  manner  of  trust;  and  that  the  said 
debt  hath  not  been  put  in  suit  in  any  other  court,  and  that  he  hath 
not  received  the  same,  nor  any  part  thereof,  except  so  much,  &c. : 
and  that  C.  is  justly  indebted  to  him  the  said  B.  originally  and  bond 
fide,  without  trust ;  and  tlial  C.  is  much  decayed  in  his  estate,  so  that 
unless  a  speedy  course  be  taken  against  him,  the  said  debt  by  him 
owing  is  in  great  danger  to  be  lost."  Therefore,  if  A.  be  indebted  to 
B.  who  assigns  to  C.  before  the  extent  issues  against  C.  an  extent 
obtained  against  A.  shall  be  discharged**.  And  where  bonds  are  taken 
in  the  king's  name,  payable  to  his  farmers,  receivers,  &c.  they  shall, 
before  any  extents  go  forth,  make  oath  or  certify  under  their  hands  to 
the  court,  that  such  bonds  are,  and  at  the  time  of  taking  the  same 
were,  for  just  and  true  debts,  originally  owing  to  tliemselves  bond 
fide ;  and  that  they  are  not  in  trust,  or  for  the  benefit  of  any  other*. 
Jt  is  also  a  rule^,  that  "  no  debts  without  specially  shall  be  found  by 
inquisition,  for  debts  in  aid,  unless  it  be  by  order  upon  motion  in  open 
court,  and  except  it  be  for  debts  due  to  the  king's  farmers :"  But  this 
latter  rule  to  appears  have  now  fallen  into  disuse'. 


*  West,  <273.  Man.  L.  Ex.  677.  Ante,  1030.  Append.  931 . 

»  Jd.  ibid,  '  R.  H.  15  Car.  I.  (  5.  in  Se«e.  Qilb.  Ex- 

c  Gilb.  Eicheq.  174,  5.  VTett,  Append,  cheq.  176.  West,  Append.  126.  Man.  L.  Ex. 

124,5.  Man.  L.  Ex.  Append.  229,  30.  Append.  «30.   and  see  R.  M.  3  W.  &  M. 

'  Bunb.  225.  in  Seat,  West,  Append.  126.  Man.  L.  £z^ 

•  R.  H.  15  Car,  I.  }  8.  in  Seac,  Oilb.  Ex-  Append,  234.  Hardr.  J126. 

cbe^.  179.  West,  Append.  126.  Mao.  L.  Ex.  19  Priea,  13.  Waat,  867.  S.  C. 
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An  extent  in  aid  is  in  effect  an  extent  in  the  $eeond  degree ;  ami 
being  issued  without  any  previous  suit,  is  always  immediate.  There  19 
indeed  a  ru1e%  that  ^'  no  immediate  process  of  extent  shall  be  awarded 
for  debts  in  aid^  but  in  cases  of  extremity,  and  upon  oath  to  be  taken 
as  before-mentioned*' :"  But  it  is  now  issued  of  course,  without  any 
motion  in  court%  on  an  affidavit  of  danger.  And  where  a  crown 
debtor  is  entitled  to  this  process,  it  is  not  necessary,  by  the  practice  of 
the  court,  that  he  should  have  the  sanction  of  the  revenue  solicitors, 
or  of  the  officers  of  any  of  the  revenue  boards^.  This  however, 
being  a  prerogative  process,  is  always  under  the  care  of  the  court  of 
Exchequer,  who  have  a  discretionary  power  over  their  own  rules*. 

In  order  to  obtain  an  extent  in  aid^  an  extent  pro  formdis  sued 
out  against  the  debtor  to  the  crown^;  upon  which  an  inqilisitton'  is 
taken  :  and  if  it  be  found  thereby,  that  another  person  is  indebted  to 
him,  the  court  or  a  baron,  on  an  affidavit^  that  the  debt  is  in  danger, 
will  grant  Vijiat^  or  warrant  for  an  immediate  extent  in  aid*^.  The 
extent  pro  formd  against  the  crown  debtor  does  not  direct  the  sheriff 
to  seize  his  body,  goods  and  chattels,  lands  and  tenements ;  but  omits 
these  words,  and  directs  the  sheriff  merely  to  sei2e  his  debts,  credits, 
specialties,  and  sums  of  money,  in  whose  hands  soever  they  may  be'. 
The  affidavit  for  an  extent  in  aid  states  first,  the  debt  due  to  the 
crown  from  its  debtor,  who  is  the  prosecutor  of  the  extent  in  aid ; 
secondly,  the  debt  due  to  the  crown  debtor  from  his  debtor,  who 
is  the  defendant  in  the  extent  in  aid ;  thirdly,  that  such  debt  is  in 
danger  of  being  lost,  from  the  insolvency  of  the  defendant ;  fourthly, 
tbait  the  debt  due  to  him  is  a  debt  originally  and  hond  fide  dne  to 
bim,  without  trust ;  fifthly,  that  it  has  not  been  put  in  suit  in  any 
other  court ;  and  sixthly,  that  the  crown  debtor  is  thereby  Ites  able  to 
pay  the  debt  due  to  the  crown.  If  the  debt  be  by  hond^  it  sets  out  the 
penal  part  of  the  bond ;  and  usually  proceeds  to  state  that  the  oUigor 


»  R.  H.  15  Car,  I.  §  5.  West,  Append.  h  Id.  §  8.  And  for  other  fbrms  of  affidavit* 


136.  Man.  L.  Ex.  Append.  230. 
k  AMe^  1087. 
«  Id.  ibid., 

•  3  Price,  73. 

•  Bunb.  J  34. 

(Append.  Chap.  XX- J  5. 

•  Id.  §  7. 


Mdjialt  for  extents  in  aid,  see  Westr  Ap- 
pend. S3,  &c. 

*  Id.  §  19. 

k  Bunb.  24.  127,  8.  134. 

1  West,  15.  and  see  id.  864.  892.  Mao. 
L.  £x.  569. 
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hat  received  money,  for  which  the  party  is  accountable  by  the  con- 
dition of  the  bond*. 

In  the  case  of  a  simple  contract  debt  to  the  crown,  a  coronissioa 
and  inquisition  are  engrossed ;  the  statement  of  the  debt  being  takea 
therein  from  the  affidavit :  an  extent  pro  formd  against  the  crowB 
deblor,  and  inquisition  thereon,  are  ako  ^engrossed,  conformably  to 
the  affidavit.  The  commission  and  extent  proformd,  and  the  inqui'- 
sitioDS  tbereoh,  are  then  laid  before  the  sheriff's  jury,  together  witk 
the  affidavit ;  and  on  that  affidavit  alone  they  find  the  inquisitions, 
as  previously  engrossed.  The  affidavit  is  then  taken,  with  the  commis** 
aion  and  extent  pro  /ormd^  and  the  inqubitions  thereon,  to  a  baroA 
of  the  court,  or  the  chancellor  of  the  Exchequer ;  and  he  indorses 
hb  initials  on  the  commission,  which  is  the  warrant  for  its  issuing'', 
and  signs  his  Jiai  for  the  extent  in  aid,  at  the  foot  of  the  affidavit,  at 
the  same  tUne^,  If  the  crown  debtor  be  a  debtor  by  judgment,  reeog^ 
nizmnce  or  bond,  then  of  course  no  commission  issues ;  but  the  affida* 
vit  and  extent  pro  formd,  and  the  inquisition  thereon  merely,  are 
laid  before  the  jury ;  on  which  affidavit,  as  the  only  evidence,  the 
jury  find  the  facts  ahready  stated  in  the  inquisition.  For  the  exlent 
in  aid,  there  is  comnoonly  but  one^af ;  it  not  being  usual  to  grant  a 
Jiai  for  the  extent  j[>ro/oniia,  though  that  is  sometimes  done**. 

The  form  of  the  extent  in  aid  is  precisely  the  same  as  that  of  an 
extent  fai  chief  in  the  •econef  degree* ;  and  under  it,  the  body  of  the? 
defendant  may  m  strictness  be  taken  in  execution,  and  bis  lands  and 
teoements,  goods  and  chattels,  &c.  as  under  the  latter  extent'.  The 
cenHoe  danse  however,  of  the  writ  of  extent  in  aid,  is  not  nsaally  en- 
fiireed :  And  where  there  had  been  effects  seised  sufficient  to  satisfy 
the  debt,  the  court  seemed  disposed  to  order  the  discharge  of  a  de- 
fendant  taken  under  it,  on  bis  giving  seonrity  for  his  appearance  at  thi^ 
return  of  the  writ'. 


•  W^^  Wt^  6.  Mrti.  L.  Exs  515.  *  West,  289. 

i>3Piice,S^8.  AnUt\Wl.  Intbiicana  •  Id.  292.   Appmid.   Chaf.  XU  }  ^ 

writ  of  scire  fadat  was  lei  aside,  for  wa*jt  of  West,  Append.  87.  89. 

an  todoneinent  by  a  baroD,  of  the  warrant  '  Jd.  iHd.  Ante^  1072,  &c. 

on  tlM  oomiBiMioii.  ■  3  Price,  94. 

«  West,  8S8,  9. 
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Also,  by  the  statute  57  Geo.  III.  c.  117.  §  6.  *'  it  shall  and 
'"  may  be  lawful  for  any  person  or  persons,  imprisoned  under 
<^  or  by  virtue  of  any  writ  of  capicuy  on  any  extent  or  extents 
'^  in  aidy  to  apply  to  the  barons  of  his  majesty's  court  of  Exchequer 
**  in  England  or  Scotland^  or  to  any  baron  of  the  same  court  io 
^*  Tacation,  for  his,  her,  or  their  discharge,  giving  one  montb^s 
*'  previous  notice  in  writings  to  the  person  or  persons  to  whom  be, 
*'  she,  or  they  t)wed  the  debt  or  sum  or  sums  of  money  for  which  be, 
"  she,  or  they  is  or  are  so  imprisoned,  at  the  time  such  debt  was 
<<  seized  under  such  extent  in  aid,  of  his,  her,  or  their  intention  to 
'*  make  such  application,  and  stating  in  such  notice  the  ground  of 
'^  such  application,  and  an  enumeration  and  description  of  all  and 
**  every  the  property,  debts  and  effects  whatsoever,  of  such  per- 
'*  son  or  persons,  in  his,  her,  or  their  own  possession  or  power, 
'*  or  in  the  possession  or  power  of  any  other  person  or  persons, 
'*  for  his,  her,  or  their  use;  and  the  said  court,  or  any  such 
**  baron  in  vacation,  to  whom  such  application  shall  be  made,  is 
**  authorised  to  order  such  person  or  persons  to  be  brought  before 
*^  them  or  him,  to  be  examined  upon  oath,  touching  and  concerning 
**  his,  her,  or  their  property  and  effects ;  and  if  such  person  or  persons 
**  respectivdy  shall,  upon  such  examination,  make  a  full  disclosore  t>f 
'*  all  his,  her,  or  their  property  and  effects,  to  the  satisfaction  of  the 
"  said  court  or  baron,  or  it  shall  otherwise  appear  reasonable  and 
<<  proper  to  such  court  or  baron,  that  such  person  or  persons  should 
**  be  no  longer  imprisoned  under  such  writ,  such  court  or  baron  may 
**  order  a  writ  of  ftupergedeas  quoad  corpus  to  be  issued  out  of  the 
'*  said  court,  for  the  liberation  of  such  person  or  persons  from  such 
**  imprisonment.  Provided  always,  that  no  such  liberation  as  mfore- 
**  said  shall  be  held  ur  deemed  to  satisfy  or  supersede  such  extent  in 
'*  aid,  or  any  proceedings  thereon,  except  as  to  such  imprisonment  as 
**  aforesaid,  or  the  debt  or  debts  seised  under  and  by  virtue  thereof 
'*  and  for  which  such  person  or  persons  ahaU  be  so  imprisoned/' 

Before  the  making  of  the  above  statute,  it  had  become  the  practice 
in  many  cases,  to  issue  extents  in  aid,  for  the  levying  and  recovering 
of  larger  sums  of  money  than  were  due  to  Us  majesty,  by  the  debtors 
in  whose  behalf  such  extents  were  issued*:  and  the  court  of  Ex- 


'  Stvtbe  ptrMBble  to  tbt  sUlute. 
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chequer  bating  refused  to  set  aside  an  extent  in  aid,  on  the  ground 

that  the  debt  levied  under  it  Tras  of  greater  amount  than  the  debt 

sworn  to  be  due  from  the  original  debtor  of  the  crown,  although 

the  party  moYed  it  on  the  condition  of  paying  the  crown's  debt*; 

it  was  enacted,  by  the  above  statute^  that  ^  upon  the  issuing  of 

<<  every  extent  in  aid,  on  behalf  of  any  debtor  to  his  majesty,  his 

"  maje9ty*s  court  of  Exchequer  at  Westminnter^  or  the  chancellor  of 

^  bis  majesty's  Exchequer,  or  lord  chief  baron  or  other  baron  of  the 

*^  said  court,  g^nting  the  fiat  for  the  issuing  of  such  extent  in  aid, 

'*  shall  cause  the  amount  of  the  debt  or  sum  of  money  due  or  claimed 

'<  to  be  due  to  his  majesty,  to  be  stated  and  specified  in  the  said^af ; 

'*  and  that  in  all  cases  in  which  the  debt  or  debts  found  due  to  the 

"  debtor  to  his  majesty  shall  be  equal  to  or  exceed  the  debt  stated 

^  and  specified  in  the  ^Mfiat  as  aforesaid,  ihe  amount  of  the  debt 

"  $0  $tated  and  specified  in  the  said  fiat  shall  be  endorsed  upon  the 

*'  writ ;  and  the  writ  so  endorsed  shall  be  deemed  to  be,  and  be  the 

**  authority  and  direction  to  the  sherifT  or  other  officer  who  shall 

**  execute  such  writ,  in  making  his  levy  and  executing  the  same,  as  to 

'^  the  amount  to  be  levied  and  taken  under  the  said  writ:  and  that  in 

^  all  cases  in  which  the  debt  or  debts  found  due  to  the  debtor  to  bis 

^  majesty,  shall  be  of  less  amount  than  the  debt  stated  and  specified 

"  in  the  said^af  as  aforesaid,  the  amount  of  such  debt  or  debts 

**  found  due  to  such  debtor  to  his  majeaiy  shall  be  endorsed  upon 

^  the  writ ;  and  the  writ  so  endorsed  shall  be  deemed  to  be,  and  be 

"  the  authority  and  directio'n  to  the  sheriff  or  other  officer  who  shall 

'^  execute  the  said  writ,  in  making  bis  levy  and  executing  the  same, 

'*  as  to  the  amount  to  be  levied  and  taken  under  the  said  writ :  and 

**  that  the  money  levied,  taken,  recovered,  or  received  under  or  by 

^^  virtue  of  every  such  extent  in  aid  so  prosecuted  and  issued,  shall 

"  be,  byorder  of  the  said  court,  paid  over  to  and  for  his  majesty's 

"  use,  towards  satisfaction  of  the  debt  so  due  to  his  majesty  as 

'^  aforesaid.     Provided  always,  that  in  every  case  in  which  the  sum 

'*  produced  by  the  sale  of  any  lands,  goods  or  chattels  taken,  or  by 

'*  the  receipt  of  any  sum  of  money,  by  any  sherifF  or  other  officer, 

'<  under  any  such  writ  of  extent,  for  the  purpose  of  levying  the 


•  1  Price,  394.  West,  213.   sod  tee  8  he  bad  property  tofficient  to  Mtiftfy  bis  debt 

Y«s.  S4I.   where  tha  chaooellor  decided,  to  the  crown,  wKhoat  baviog  recourse  to  the 

thst  there  was  oo  equity  for  a  perion  against  extent  in  aid. 
whom  an  extent  in  eti/had  israed,  to  be  re-  ^  i  1 »  8. 

imbnrsed  by  his  creditor,  on  the  ground  that 
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^^  iimount  or  sum  of  money  endorsed  upon  the  b»ck  of  the  wril, 
^*  th^W  he  more  than  sufficient  to  satisfy  the  amount  of  the  sum  so 
'^  endorsed  upon  the  writ,  such  overplus  shall  be  paid  into  the  ^ourt 
^'  of  Exdiequer,  together  with  the  said  amount  endavaed  upM  the 
'<  said  writ ;  and  the  said  court  shall,  upon  any  summary  ^ipUcation 
*^  or  applications,  make  such  order,  for  the  return,  disposal,  9r  dis- 
**  tribution  of  any  such  surplus,  or  any  part  or  proporiioii  tHeveof,  as 
<<  to  the  said  court  shall  appear  to  be  proper."  There  is  abo  a 
pwQvUo  in  the  statute*,  that  it  shall  not  pr^udice  the  debtor  to  the 
crown,  in  recoTering  the  remainder  of  his  debt. 

Another  mode  of  the  ^ubject^s  taking  adyantage  of  the  crown  pro-p 
cess,  for  the  recovery  of  his  private  debts,  was  by  assigning  them  to 
the  king,  for  debts  due  to  him^  This  was  allowed  at  common  law ; 
and  might  have  been  done,  even  though  the  amount  of  the  debts  as* 
signed  were  not  ascertained^ :  and  after  such  assignment,  the  king  was 
entitled  to  have  execution  against  the  body,  lands  and  goods  of  the 
debtor^.  But  this  prerogative  of  the  king  having  been  abused  by  liis 
debtors,  for  their  own  private  beneBt,  a  rule  of  court  was  made,  that 
<<  no  debt  shall  be  assigned  and  set  over  to  the  king,  by  any  person  or 
persons,  but  such  as  shall  be  allowed  of^  and  appointed  to  be  retained, 
by  the  lord  high  treasurer  of  JErng /and,  chancellor,  and  barons  of  the  Ex- 
chequer, in  open  courtV  And,  by  the  statute  7  Jac.  I.  c.  15«  **  no  debt 
*^  shall  be  assigned  to  the  king,  his  heirs  and  successors,  by  or  from  any 
**  debtor  or  accountant  to  bis  majesty,  his  heirs  or  successors,  other 
'*  than  such  debts  as  did  before  grow  due  originally  to  the  king's 
**  debtor  or  accountant,  bondjide ;  and  that  all  grants  and  assign- 
**  ments  of  debts  to  the  king,  his  heirs  or  successors,  which  shall  be 
'*  had  or  made  contrary  to  the  truel  ntent  of  that  act,  shall  be  void 
'^  and  of  no  force."  A  privy  seal  was  also  made,  jn  the  ]2th  of 
James  the  First,  declaring  that  ^'  no  debt  of  record,  or  other  debt  or 
covenant  whatsoever,  should  at. any  time  be  assigned,  granted  or  con* 
Teyed  to  him,  his  heirs  or  successors,  by  any  debtor  or  accountant,  or 
other  person  or  persons  whatsoever ;  nor  any  such  a8sig;nment  al* 
lowed,  admitted  or  accepted^."    This  privy  seal  having  determined 


^  2  Leon.  67.  •  R.  M.  34  &  35  Eli*.  imScme.  Weft,  J^ 

c  Id.  53.  and  see  Gilb.  Bxchcq.  167,  &c.  p«nd.  W,  M«i».  L.  Kk.  AppoodL  938. 

Com.  Dig.  tit.  AttigHnUMt,  D.  '  Vf^H^  «58,  JCc 
'  4  IntU  1 15.  aod  9ce^  Com.   Dig.  tiU 
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on  the  death  of  Jame$*  the  First,  a  rule  of  court  waa  made  in  the 
sueceeding  reigQ%  for  enforcing  the  execution  of  the  statute ;  yrhich 
directs,  that "  he  who  aasignetb  any  debt  to  the  king,  shall  take  an 
oath,  that  the  debts  assigned  are  just  and  true  debts,  and  have  not 
fonoerly  been  put  in  suit  in  any  other  court ;  and  that  the  same  are 
his  own  proper  debts,  originally  due  unto  him  bondfide^  without  any 
trust ;  and  that  he  hath  not  received  the  same,  nor  any  part  thereof, 
except,  &.cV  But  a  debt  due  tO  a  man^Mre  %ixorii^  is  considered  asi 
a  debt  originally  due  to  him,  within  the  meaning  of  the  statute^.  It  is 
also  a  rule,  tbat^'*  no  debts  without  specialty  shall  be  assigned  to  the 
king;  otherwise  in  case  of  debts  in  aid"*:  Since  which  latter  rule^ 
assignments  of  debts  to  the  king  have  become  obsoUte% 


Hairing  thus  far  treated  of  writs  of  extent,  in  chief  and  in  aid, 
separately,  I  shall,  in  what  follows,  consider  them  together,  and  shew 
first,  the  proceedings  under  them,  to  enforce  payment  of  the  debt  due 
to  the  crown,  or  its  debtor ;  and  secondly,  the  means  of  resisting  such 
proceedings,  either  by  the  defendant  or  a  third  person. 

On  the  return  day  of  the  writ  of  extent,  in  chief  or  in  aid,  or  as 
soon  after  as  the  writ  is  actually  returned,  a  rule  or  order  is  entered  on 
the  back  of  it,  by  the  prosecutor*s  clerk  in  court,  that  **  if  no  one 
shall  appear,  and  claim  the  property  of  the  goods,  &c.  mentioned  in 
the  inquisition,  on  or  before  that  day  se*nnight,  a  writ  of  venditioni 
exponas  shall  issue,  to  sell  the  same':**  and  where  there  are  notn^p 
days  remaining  in  term,  without  reckoning  Sunday^  the  rule  must 
be  given  for  the  seat  day  after  term^,  being  a  day  appointed  on  the 
last  day  of  each  term,  at  the  discretion  of  the  courts  If  no  one  ap- 
pear and  claim  the  property,  within  the  time  limited  by  the  rule,  a 


•  R.  H.  15  Car.  L  m  Seae,  Giib.  Excheq.  oihermUt  is  omitted. 

n3, 4, 5.  Wett,  Append.  124,  5.  Man.  L.  •  West,  855. 

Ex.  Append.  229.  ^  M.  174.  Man.  t.    Ex.    553.   and   see 

b  Id.  Hid,  OWb.  Excbeq.  170. 

<  Fftrker,  971.  '  Man.  L.  Ex.  553. 

'  R.  H.  J5  Gv.  I.  «  Scte.  Gilb.  Excheq.  *  Id.  (ij,  and  see  2  Fowl.  4.  142.  West, 

176,7.  and  see  West,  Append.  125.  Man.  175, 
L.   Ex.   Append.   230.   where   the    word 
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venditioni  exponas  issues,  to  sell  the  goods  seized  under  the  entente 
It  was  formerly  hoklen,  that  this  writ  should  not  issue  without 
motion  in  court* ;  but  now  it  is  otherwise^  :  though  the  defendant  is 
entitled,  independently  of  the  rule,  to  notice  of  an  intended  sale*. 
The  venditioni  exponas  commands  the  sheriff  to  sell  the  goods  for 
the  best  price  he  can,  and  at  least  for  the  price  at  which  they  were  ap- 
praised, and  to  have  the  proceeds  of  the  sale  before  the  barons,  to  be 
paid  to  them  for  the  use  of  the  crown.  If  the  sheriff  cannot  sell  the 
goods  for  the  appraised  price,  he  should  return  that  fact ;  and  then  a 
venditioni  exponas  issues,  directing  him  to  sell  for«the  best  price, 
without  reference  to  the  appraisement^ ;  And,  by  the  practice  of  the  Ex- 
chequer,  the  sheriff,  selling  under  a  venditioni  exponas,  is  not  entitled 
to  make  a  deduction  in  his  return,  either  for  poundage  or  extra  ex- 
penses ;  but  should  return  the  whole  sum  produced  by  the  sale,  upon 
which  the  court  will  order  it  to  be  paid  over,  deducting  poundage ; 
and  he  must  move  the  court  for  any  ear/**a  allowance,  to  which  he  may 
be  entitled*. 

The  ordinary  mode  of  proceeding  for  the  recovery  of  debts  found  to 
be  due  to  the  king's  debtor,  is  by  scire  facias^ ;   or,  on  an  affidavit 

'  of  danger,  and  the  fiat  of  the  chancellor  or  one  of  the  barons  of  the 
Rxchequer,  by  an  immediate  extent  in  the  second  degree* :   And 

'  where  the  debts  are  small,  the  court  may  order  a  receiver  to  collect 
them,  and  pay  them  to  the  deputy  remembrancer**. 

If  the  produce  of  the  goods  sold  under  the  extent  be  not  sufficient 
to  pay  the  debt,  the  court  will  make  an  order  for  sale  of  the  debtor's 
lands,  under  the  statute  25  Geo.  III.  c.  35.  Before  the  making  of  this 
statute,  the  crown  it  seems  could  not  have  sold  the  lands  of  its  debtor ; 
but  the  mode  of  levying  the  debt  was  by  levari  facias,  under  which 
the  sheriff  levied  the  rents  and  growing  profits  of  the  lands,  until  it 
was  satisfied*.  But  now,  by  the  above  statute^,  *Mhe  court  of  Ex- 
*'  chequer  is  authorised,  on  the  application  of  his  majesty's  attorney 


*  Buiib.  45.  scire  faeiai,  for  debit  dne  to  the  crown,  let 
«» West,  2 1 9.  the  next  Chapter. 

«  2  Price.  195.  f  Bunb.  24.  127.  134. 

*  West,  220.  h  U  293. 

*  I  Price,   W5.  4  Piice.    131.   and  see  »G.lb.  Excheq.  170.  and  see  Wctt,  KO, 
Wwt,  220.  Man.  I..  Ex.  554.  Post,  1097.  t\. 

* Snls,  \mx  And  for  the  proceedings  in  ^  S  i* 
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**  general  in  a  summary  way,  by  motion  to  the  same  court,  to  order 

*'  that  the  right,  title,  estate,  and  interest  of  any  debtor  to  his  ma- 

^  jesty,  bis  heirs  and  successors,  and  the  right,  title,  estate  and  in- 

**  terest  of  the  heirs  and  assigns  of  such  debtor,  in  any  lands,  tene- 

**  ments  or  hereditaments,  which  have  been,  or  shall  thereafter  be  ex*' 

"  tended,  under  and  by  virtue  of  any  such  writ  of  extent  or  diem  clan- 

''  tit  extremum  as  therein  mentioned,  or  so  much  thereof  as  shall  be 

*^  sufficient  to  satisfy  the  debt  for  which  the  same  shall  have  been  so 

"  extended,  shall  be  sold,  in  such  manner  as  the  said  eourt  shall 

''  direct :   And  when    a    purchaser  or  purchasers  shall  be  found, 

"  the  conveyance  of  the  lands,  tenements  or  hereditaments,  so  de- 

^  creed  to  be  sold,  shall  be  made  to  the  purchaser  or  purchasers,  by 

''  his  majesty^s  remembrancer  in  the  said  court  of  Exchequer,  or  his 

"  deputy,  under  the  direction  of  the  said  court,  by  a  deed  of  bargain 

"  and  sale,  to  be  enrolled  in  the  same  court :  And  from  and  after 

''  the  making  of  such  conveyance,  and  the  inrolment  thereof  as  afore- 

**  said,  the  bargainee  or  bargainees  in  such  conveyance,  and  his  or 

**  their  heirs,  executors,  administrators,  and  assigns,  shall  have,  hold 

"  and  enjoy  the  lands,  tenements  and  hereditaments  therein  comprised, 

''  for  bis  and  their  own  respective  use  and  benefit,  not  only  against 

'^  the  extent  of  the  crown,  but  also  against  such  debtor  of  the  crown, 

"  or  the  surety  or  sureties  for  such  debtor,  and  all  persons  claiming 

'*  under  such  debtor,  or  the  surety  or  sureties,  unless  by  a  title  para- 

^  mount  to,  and  available  in  law  against  such  extent  as  aforesaid : 

"  And  all  monies  which  shall  become  payable  from  any  such  pur^ 

'^  chaser  or  purchasers  as  aforesaid,  shall  be  paid,  accounted  for,  and 

"  applied  towards  discharge  of  the  debt  due  to  the  crown,  and  of  all 

''  costs  and  expenses  which  shall  be  incurred  by  the  crown  in  en- 

''  forcing  the  payment  of  such  debt,  in  such  manner  as  the  said  court 

'*  of  Exchequer  shall  from  time  to  time  order  and  appoint :  And  if, 

''  after  payment  of  the  whole  debt  to  the  crown,  and  of  all  costs  and 

^  expenses  incurred  in  enforcing  the  payment  thereof,  there  shall  be 

**  any  surplus  of  the  monies  arising  from  any  such  sale,  the  said 

"  surplus  shall  belong  to  the  same  person  or  persons  as  would  be 

''  entitled  to  the  lands,  tenements  or  hereditaments  sold,  if  there 

**  bad  not  been  a  sale  thereof,  and  shall  accordingly  be  paid  to 

^  such  person  or  persons,  under  the  order  and  direction  of  the  said 

'^  court  of  Exchequer,  upon  motion  or  petition  to  the  said  court,  to 

^  be  made  upon  such  notice  to  the  cr4>wn,  and  to  be  supported 

'^  by  such  affidavits  or  other  proofs,  as  to  the  said  court  shall  from 
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*<  time  to  time  seem  just  «i|d  reasonable/'  On  this  statitf^  so  appJi- 
catioo  may*  be  made  to  the  court,  by  the  attorney  general,  for  sale  of 
the  lands ;  but  no  order  will  be  made  on  such  application,  where  it 
appears  that  goods  have  been  seized  under  the  extent,  sufficient  to  pay 
the  debt*.  And  where  the  crown  debtor  is  entitled  to  an  equity  of 
redemption,  the  prosecutor  must  give  the  mortgagee  notice  of  bis 
intended  application,  for  an  order  to  sell  the  estate,  subject  to  the 
mortgage.  Under  this  order,  the  sheriCT  ought  to  sell  the  equity  of 
redemption  only*" :  And  where  he  had  sold  the  whole  estate,  without 
reference  to  the  mortgage,  the  court  refused  to  order  payment  of  the 
mortgage  out  of  the  purchase  money,  without  the  consent  of  the  mort- 
gagor ;  but  directed  a  reference  to  the  deputy  remembrancer,  to 
ascertain  what  was  due  on  the  mortgaged  It  is  also  sometimes  re- 
ferred to  this  officer,  to  enquire  into  a  claim  of  dower%  and  to  take  an 
account  of  the  sum  due  to  the  crown,  .for  principal  and  in^rest,  &c. 

The  sheriff's  rigUt  to  poundc^ge,  on  an  extent,  principally  depends 
on  tlie  statute  8  Geo.  I.  c.  15.  previous  to  which  the  sheriff  was  not 
entitled  to  any  £ee  for  executing  an  extent :  but  now,  by  that  statute**, 
'^  all  aherifj^,  who  shall  levy  any  debts,  duties,  or  sums  of  money, 
*'  except  po9t  fines  due  to  the  king's  majesty,  his  heirs  or  successors, 
<<  by  process  to  them  directed  upon  the  summons  of  the  pipe  or  green 
"  wax,  or  by  levari  facitu  out  of  the  court  of  Exchequer,  shall  from 
'^  time  to  time,  for  their  care  pains  and  charges,  and  for  their  encou- 
**  ragement  therein,  have  an  allowance  upon  their  accouuts  of  twelve 
<*  pence  out  of  every  tmenty  shillings,  for  auy  sum  not  exceeding 
^^  one  hvndred  pounds,  so  by  them  levied  or  collected,  and  the  aum 
'^  of  aix  pence  only  for  every  twenty  shillings,  over  and  above  the 
^'  first  one  hundred  pounds ;  and  for  all  debts,  &c.  except  pQ$i  fines 
<^  due  to  his  majesty,  his  heirs  and  successors,  by  process  on  fieri/a^ 
^^  cw  and  e^tent^  issuing  out  of  auy  of  the  offices  of  the  court  of 
^^  Exchequer,  the  sivn  of  one  nhiUmg  ond  ^  pence  out  of  every 
*V  twenty  shillings,  for  any  sum  not  ei^ceeding  one  hundred  pounds, 
<*  so  by  th^m  levied  or  collected,  and  the  sum  of  twelte  pence  only 
'^  far  every  twenty  shillings,  over  and  above  the  first  one  hundred 
*^  pounds :  Provided  always,  such  sheriff  shall  duly  answer  the  i 
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^  upon  his  acoMiit,  hj  Ike  general  sealing^,  day  of  such  term  in  wbiob 
''  be  ought  to  be  dianisaed  the  Qouri,  or  io  such  time  to  which  he  ahall 
*'  bare  a  day  granted  to  ftniah  hia  aaid  accounts,  by  warrant  aigned 
**  by  the  lord  ehief  haroa,  or  one  of  the  barona  of  the  coif  of  the  aaid 
^  court  for  the  tiane  being,  and  not  otherwiae.''  On  thia  statnte^  the 
sheriff  ia  entitled  to  hia  poundage,  on  a  levy  made  under  an  estent  in 
au^^  whether  the  debt  be  paid  to  him,,  or  to  tlie  prosecutor  of  the 
extent*' :  And  if  the  sheriff  aeiae  under  an  extent,  and  before  a  nem^ 
diHomi  exponas  the  debt  be  paid  to  him,  and  he  pay  it  over  to  the 
prosecutor  of  the  extent,  his  poundage  shall  be  allowed  him^.  But 
though  the  whole  debt  be  paid'  to  tbe  prosecutor,  it  seems  that  the 
sheriff  shall  hare  poundage  only  on  the  amount  levied** :  And  where 
the  sheriff,  besides  his  poundage,  charged  five  per  cent,  for  an  auc-> 
tioneer  to  sell  malt,  the  charge  was  disallowed*.  If -tbe  sheriff  how- 
ever has  been  put  to  any  extraordinary  trouble  in  keeping  possession 
of  the  defendant's  goods,  tie.  be  may  apply  to  tbe  court  for  a  rule  to 
shew  cause,  why  it  should  not  be  referred  to  tbe  deputy  remembrancer, 
io  ascertain  whether  any  and  what  allowance  should  be  made  him  by 
tbe  prosecutor  of  the  extent,  beyond  the  poundage':  But  he  is  not 
entitlad,  on  the  rule  being  made  absolute,  to  the  costs  of  the  applica- 
tion, or  of  the  reference'. 

By  the  above  statute,  the  sheriff  is  entided  to  poundage,  in  tbe 
easee  therdn  mentioned,  not  from  the  defendant,  but  from  the  crown, 
or  prosecutor  of  the  extent ;  and  he  is  not  to  levy  |H>nndage  under  it, 
in  addition  to  the  debt,  unless  it  be  secured  by  a  penalty ;  but  must 
levy  the  amount  of  the  debt  merely,  and  is  to  have  his  poundage  out  of 
the  debt  so  levied ;  tbe  words  of  the  statute  being,  *^  out  of  the  sum 
levied  :'*  and  therefore,  if  poundage  be  levied  in  such  case  by  ttie  she- 
riff i?,  or  received  by  the  prosecutor  of  the  extent  or  his  attorney  under 
a  compromise,  in  order  to  stay  proceedings^,  the  court  will  oi'der 
it  to  be  refhnded.  But  where  the  debt  is  secured  by  a  penalty,  there 
poundage  may  be  levied  in  addition  to  the  debt,  so  that  the  levy  do 
not  exceed  the  penalty' :   And  wherever  the  erQwn  is  entitled  to  levy 
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itfl  costs  and  charges,  and  is  bound  by  the  statute  3  Geo.  I.  to  allow 
the  sheriff  poundage/ iu  such  case  poundage  may  be  levied  by  the 
crowU)  as  an  item  of  such  costs  and  charges\  Where  two  extents 
issue  into  different  counties  for  the  same  debt,  and  both  sherifis  seize 
goods,  and  the  debt  is  paid  to  one  of  the  sherifis  before  a  nenditioni 
exponas  to  either,  that  sheriff  to  whom  the  money  is  paid  shall  hsYe 
full  poundage" :  But  in  such  case,  where  the  debt  is  paid  to  the 
officers  of  the  crown  immediately,  the  poundage  shall  be  apportioned 
between  the  sherifis^. 


Having  thus  shewn  the  difierent  modes  of  proceeding  for  the  reco- 
very of  debts,  at  the  instance  and  for  the  benefit  of  the  crown  or  its 
debtor,  it  will  next  be  proper  to  state  the  means  of  resisting  such 
proceedings,  either  by  the  defendant  or  a  third  person.  These  means 
are  first,  by  motion^  or  application  to  the  court,  to  set  aside  the  ex- 
tent, and  proceedings  under  it;  secondly,  by  pc^^iejon  of  right ;  third- 
ly,  by  mon9tran$  de  droit ;  fourthly,  by  traverse  of  oflSce ;  and 
fifthly,  by  demurrer. 

Motions  to  set  aside  extepts  are  of  two  kinds :  first,  oo  account  of 
some  defect  apparent  on  the  face  of  the  proceedings ;  and  secondly, 
on  the  ground  of  some  objection  which  does  not  appear  thereon,  but 
must  be  verified  by  affidavit^.  If  the  proceedings  on  record  are  bid 
on  the  face  of  them,  the  defendant,  though  he  might  demur,  may  also 
move  to  set  them  aside* ;  as  if  the  extent  be  founded  on  a  debt  which 
appears  on  the  face  of  the  proceedings  not  to  have  been  due  at  the 
time  of  the  caption  of  the  inquisition^,  or  the  inquisition  itself  is  argu- 
mentative, so  that  no  certain  traverse  can  be  taken  thereon^  or  the 
property  found  is  not  by  law  extendible**,  &c. :    And  it  is  of  course 


•  S  Priee,  S80.  West,  230.  ^6.  S.  C.  231 ,  Itc.  Man.  L.  Ex.  557,  Stc. 
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l^eneraUy  advisable  to  moye  in  the  first  iustaoce,  instead  of  demur- 
ring ;  because,  if  the  motion  be  decided  against  the  claimatit,  he  may 
still  plead ;  whereas  if,  after  argument  on  demurrer,  the  point  should 
be  decided  against  him,  the  judgment  is  usually  final*. 

WbcD  a  motion  is  made  to  set  aside  an  extenti  for  some  matter  not 
apparent  on  tlie  face  of  the  proceedings,  such  matter  must  be  Terified 
by  affidavit*' :  And  if  any  party  besides  the  defendant  himself  move  to 
set  aside  the  proceedings,  such  party  must  in  his  affidavit  shew  his 
title  to  the  property  seizedS  If  the  prosecutor^s  affidavit  be  defective 
in  the  statement  of  the  defendant's  insolvency,  the  defendant  may 
rooTe  to  set  it  aside^ ;  and  he  has  no  other  remedy  in  this  case,  as  the 
affidavit  constitutes  no  part  of  the  record,  and  is  therefore  not  open 
to  a  traTerse  or  demurrer^  :  But  where  the  affidavit  is  clear  and  ex- 
press, no  counter-affidavits  can  be  produced,  for  the  purpose  of  expla- 
nation or  contradiction%  So,  if  a  party  procure  himself  to  become  a 
debtor  to  the  crown  for  the  purpose  of  suing  out  an  extent  in  aid'^,  or 
it  be  sued  out  in  breach  of  good  faith',  the  extent  may  be  set  aside  on 
motion  :  And  where  an  extent  has  been  taken  out,  under  circum* 
stances  in  which  the  practice  of  the  court  does  not  authorise  the 
issuing  of  prerogative  process,  the  objection  must  be  made  by  mo- 
tion ;  for  if  pleaded  and  put  in  issue,  the  court  will  not  permit  the 
question  to  be  tried^.  But  if  two  writs  are  issued,  one  for  a  joint 
debt  and  the  other  for  a  separate  debt,  in  the  same  sum,  on  inquisi- 
tions finding  a  joint  debt  and  a  separate  debt  in  diflerent  sums,  the 
court  will  not  set  them  both  aside,  on  the  ground  of  the  irregularity 
of  one  of  them,  though  confessedly  a  mistake ;  but  they  will  support 
that  which  can  be  shewn  to  be  correct^ :  And  where  a  joint  debt  has 
been  found,  the  death  of  one  of  the  debtors,  in  the  interval  between 
thecal  and  extent,  does  not  vitiate  the  proceedings^. 

The  party  grieved  by  the  extent  may  move  to  set  it  aside,  before 
he  enters  his  appearance  and  claim' :  but  the  motion  for  that  purpose 
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should  reg;ularly  be  niftde  before  he  has  obtftiiied  lime  to  pletd*;  titd 
the  writ  ought  to  be  brought  into  court  by  the  officer,  before  thfc  t&o- 
tion  is  made,  when  any  objection  is  laketi  which  arbes  upon  the  hat 
of  the  extent^  This  motion  may  be  made  either  in  term  time^  en  any 
day  except  Monday  or  Thursday,  or  at  the  sittings  after  terra,  (now 
usually  holden  in  Gray^s  Inn  Hall  J  wtiioh  are  ^Ivrays  appeivted  by 
the  court  on  the  last  day  of  every  term  exo€^  Eawter  term,  urbeo,  on 
account  of  the  shortness  of  the  vacation,  Thursday  next  after  the 
last  day  of  that  term  is  always  fixed  as  a  day  for  motions  onlf".  la 
term  time^  motions  in  revenue  matters  are  cammonly  heard  on  l^v 
days  and  Saturdayi^.  It  is  nsnal  to  give  tmo  days  previeus  notiee 
of  motion,  to  set  aside  an  extent* ;  hot  this  is  not  necessary,  where  the 
party  moves  for  a  rule  to  shew  canse  merely' :  and  where  the  neces- 
sity for  applying  to  the  court  is  urgent,  and  the  term  is  drawing  to  a 
close,  the  court  will  sometimes  direct  that  short  notice  for  the  oext 
day  be  accepted^. 

Besides  the  motions  to  set  aside  the  extent,  there  are  others  which 
are  sometimes  necessary  to  be  made  by  the  defendant  or  claimant ;  as 
to  pay  the  debt  for  which  the  extent  issued ;  or  that  the  sheriff,  who 
has  levied  money,  shall  pay  the  debt  out  of  it,  into  the  rece^it  of  the 
Exchequer,  and  that  on  such  payment  an  cunoneas  mcmiM  do  issue^. 
This  may  it  seems  be  done  at  any  time  during  the  pendency  of  the 
exteBt\  And  where  goods  of  the  debtor  have  been  seized  under. an 
extent,  to  an  amount,  according  to  the  appraisement,  beyond  what  is 
sufficient  to  satisfy  the  debt  due  to  the  crown,  the  court  on  motion 
will  grant  an  amoveas  monvs,  on  the  defendant's  paying  into  court, 
or  the  reoeipt  of  the  Exchequer,  the  debt  without  the  costs',  S<s 
where  the  sheriff  has  collected  debts  under  the  extent,  which  is  often 
done,  (though  the  sheriff,|a8  before  observed^  has  no  authority  by  the 
writ  to  do  so,)  it  is  sometimes  moved,  that  he  shall  pay  such  sums  into 
the  hands  of  the  deputy  remembranoer,  to  be  laid  out  pendente  Hie 
in  the  funds,  or  in  Exchequer  bills,  or  in  such  way  as  the  court  shall 
direct^ 
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By  the  eoioinon  law,  iriier^rer  the  kiDg  was  Id  possession  by  Ttrtue 
of  an  inquiaitioD,  the  subject  wm  pat  to  his  petition  of  right,  unless 
the  ri^t  of  the  party  appeared  in  the  inquisition,  and  then  at  the 
oommon  lair  be  might  have  had  a  mongtrang  de  droit :  bnt  where  the 
inquisitioD  only  entitled  the  king,  and  be  was  obliged  to  bring  a  scire 
facias  against  the  party  to  recoYer  possession,  there  at  common  law 
the  purty  might  have  traversed  the  king's  title ;   for  in  that  case,  the 
king  being  in  nature  of  a  plaintiff,  the  party  in  possession  might  by 
pleading  hare  put  him  to  prove  the  title  upon  which  he  would  re* 
cover.    Bat  where  the  king  was  in  possession  by  virtue  of  the  inqui- 
sitioD,  there  the  party  who  would  get  that  possesrion  from  him  was  in 
nature  of  a  pfaM  j^,  and  therefore  had  no  method  of  proceeding  but 
by  way  of  petition  ;  for  no  action  could  lie  against  the  king,  because 
no  writ  could  issue,  as  he  could  not  command  himself.    This  remedy 
by  petition  however  being  attended  with  great  delay  and  charge  to 
the  party  grieved,  the  stotutes  of  34  Edw.  III.  o.  14.  SO  Edw.  III.  c. 
18*.  and  2  &  8  Edw.  VI.  o.  8.  were  made,  to  enable  the  subject  to 
traverse  mquisitions,  or  otherwise  to  shew  their  right     Thus  were 
traverses  and  mionttrans  de  droit  introduced,  in  lieu  of  petitions^ ; 
the  only  difierence  between  them  being,  that  in  a  traverse  the  title  set 
up  by  the  party  is  inconsistent  with  the  king's  title  found  by  the  in- 
quisition, which  he  therefore  must  traverse ;  in  a  wumstrans  de  droit, 
he  confesses  and  avoids  the  king*s  title.    But  in  both  cases  he  must 
make  a  title  in  himself;  and  if  he  cannot  prove  bis  title  to  be  true, 
although  he  be  able  to  prove  that  the  king's  title  is  not  good,  it  will 
not  serve  him^.    In  traverses  at  oommon  law,  however,  the  party  is  in 
nature  of  a  defendami,  and  therefore  need  not  set  up  any  title  in  him- 
self'. 

The  method  of  proceeding  at  oommon  law  bypefjfton  was,  that  the 
king's  title  being  found  by  in^uhitkm,  the  party  petitioned  to  have  an 
inquest  of  office,  to  inquire  into  his  title :  If  his  title  was  found  by 
such  office,  then  he  came  into  court,  and  traversed  the  king's  title :  So 
that  the  record  began  by  setting  out  the  first  inquisition  found  for  the 


•  By  tbif  tttftute,  if  u  efiee  takM  for  fcc.  Med.  L.  Ex.  588. 
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king,  and  after  that,  the  return  of  the  inquiaition  taken  upon  the  pe* 
titioii,  and  then  went  on  with  <'  Et  modo  adhune  diem  venit"  and  so 
traversed  the  king^s  title.  In  conformity  to  these  proceedings  at 
common  law,  the  traverse  and  monstrana  de  droit  given  by  the  sta- 
tutes, begin  by  stating  the  inquisition,  and  then  go  on,  *^  Et  modo  ad 
hunc  diem  venit/*  $c\ :  And  from  this  manner  of  pleading,  some 
have  considered  the  party  traversing  as  defendant^ ;  but  when  it  is 
considered,  that  this  traverse  comes  in  lieu  of  the  petition  at  coaimoD 
law,  and  that  it  does  not  suspend  the  vesting  in  the  king  by  the  in- 
quisition, and  that  the  judgment  for  the  party  is  an  amateas  manu9y 
and  the  judgment  against  him  a  nH  capiat^  it  seems  clear  he  ought  to 
be  deemed  a  plaintiff y  and  as  such  is  capable  of  being  nonsuited^. 

The  first  step  to  be  taken  on  a  traverse^  by  the  party  aggrieved,  is 
to  enter  his  appearance  and  claim  of  property  on  the  back  of  the  writ, 
if  possible,  within  the  time  limited  by  the  rule  to  appear  and  claim"*. 
The  appearance  is  entered  either  by  the  defendant  or  claimant  in  per- 
son, or  in  the  name  of  one  of  the  sworn  clerks  of  tlie  king's  remem- 
brancer's office,  in  which  the  return  b  filed* :  The  claim  is  made  in  the 
court  into  which  the  inquisition  is  returned  ;  and  though  a  common 
law  proceeding,  the  traverse  is  taken  in  the  remembrancer's  office,  on 
the  equity  side  of  the  Exchequer',  from  which  extents  commonly 
issue<.  In  cases  of  bankruptcy,  it  is  usual  and  advisable  to  enter  a 
claim  in  the  name  of  the  bankrupt,  as  well  as  in  the  names  of  the  as- 
signees** :  And  where  the  assignment  of  a  bankrupt's  estate  was  not 
made  until  after  the  expiration  of  the  rule  to  appear  and  chum,  the 
court  allowed  a  claim  to  be  entered,  upon  a  motion  made  in  the  follow- 
ing term*.  So,  where  the  claim  was  omitted  to  be  entered  by  ibe 
mistake  of  the  clerk  in  court^,  and  in  other  oases,  where  the  delay  is 
'  satisfactorily  accounted  for  by  affidavit,  the  court  will  grant  relief*. 
But  where  a  defendant  on  an  extent  bad  moved  to  quash  it,  on  facta 


•  The  only  diff<ftrence  betvitcn  the  plead-  •  Td,  ihidl 

ing  in  a  traterae  and  momtfam  d€  drok  it,  '  2  Str.  749.  4hte,  lOIT. 

that  in  the  one,  the  party  proplaciio  dkii^  in  8  If  an.  L.  Ex.  590. 

Che  other,  propladto  ei  mofutraliamt  Jurit  dicU.  *^  id.  589. 

k  S  Str.  1208.  i  5  Price,  39.  Man.  L.  Ex.  589.  S.  C 

«  a  Salk.  448.  4  Hen.  VI.  19.  and  lae Bol.  k  3  price,  SB.  n.  Hex  •.  A^pmaO,  Weib 

Vi,  Pri.  915,  16.  3  Blaa.  Com.  956.   liaai.  178.  and  see  5  Price,  576. 

U  £1.  578.  580.  589, 3.  I  Mao.  U  £z.  589,  9a 

^  Man.  L.  Ex.  585. 
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stated  by  affidairits,  which  were  satisfactorily  answered,  whereopon  a 
venditioni  exponas  issued,  the  court  would  not  afterwards  permit 
him  to  enter  a  claim,  and  traverse  the  inquisition*. 

If  an  appearance  and  claim  be  entered,  within  the  time  limited  by 
the  rule,  a  rule  to  plead  is  given,  under  the  entry  of  the  appearance 
and  claim^  on  the  back  of  the  writ.  This  is  a/our  day  rule ;  on  the 
expiration  of  which  the  defendant  or  claimant  may  obtain  further 
time,  upon  a  motion  of  course,  requiring  in  the  first  instance  only 
counsePs  hand^. 

Flea^  to  extents  are  either  by  the  defendant,  or  party  against 
whom  the  extent  issued,  or  by  a  third  person ;  and  they  are  of  two 
kinds:  first,  pleas  which  go  in  denial  or  discharge  of  the  debt,  and 
which  can  be  pleaded  only  by  the  defendant,  or  those  claiming  under 
him ;  and  secondly,  pleas  which  do  not  go  to  the  discharge  or  denial 
of  the  debt,  but  are  pleaded  to  the  extent  by  third  persons,  who  claim 
the  goods,  &c.  which  have  been  seized  as  the  defendant's,  and  which 
pleas  go  to  the  property  of  the  goods,  &c.  seized  under  the  extent''. 
The  common  pleas  by  the  defendant  to  an  extent,  in  chief  or  in  aid, 
are  non  est  factum  or  performance%  if  the  debt  be  founded  on  a 
bond ;  or  if  it  be  claimed  on  a  simple  contract,  non  indebitatus,  or 
that  the  defendant  is  not  indebted  to  the  crown  or  its  debtor,  as  al« 
leged  in  the  inquisition :  Under  this  latter  plea,  the  defendant 
may  give  in  evidence  any  matter  in  denial  or  discharge  of  the  debt,  in 
like  manner  as  under  the  plea  of  nil  debet,  in  an  action  of  debt  on 
simple  contract^ :  And  on  an  extent  in  aid,  the  defendant  may  nega- 
tive the  debt  to  the  crown,  as  well  as  that  which  is  found  to  be  due  to 
the  king^s  debtor^.  But  it  is  sufficient,  in  an  inquisition  on  an  extent 
in  aid,  that  the  prosecutor  of  the  extent  be  found  to  be  indebted  to 
the  crown  generally,  at  the  time  of  taking  the  inquisition,  without 
stating  the  amount  of  the  debt,  or  the  time  and  manner  of  its  ac- 
crual. Also,  by  the  statute  33  Hen.  VIII.  c.  39.  §  79.  '<  if  any 
person,  of  whom  any  debt  or  duty  is  demanded  or  required,  shall 
allege,  plead,  declare,  or  shew  good  perfect  and  sufficient  cause  amd 

«  4  Price,  323.  ^  Ante,  673.  and  see  West,    199,    200. 

^  Mao.  L.  Ex.  589.  Man.  L.  Ex.  592, 3. 

«  Id.  590.  West,  193.  f  Man.  L,  Ex.  593. 

*  Weil,  193.  h  5  Price,  614. 

•  Tretn.  P.  C.  584.  608. 
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matter  in  law,  reason  or  good  conacience,  in  bar  or  discharge  of  the 
said  debt  or  duty,  or  vfhy  such  person  ought  not  to  be  charged  or 
chargeable  with  the  same,  and  the  same  cause  or  matter  so  alleged, 
&c.  be  sufficiently  proved,  that  then  the  court  shall  have  full  power 
and  authority  to  accept  adjudge  and  allow  the  same  proof,  and 
wholly  and  clearly  to  acquit  and  discharge  the  person  so  impleaded, 
&c.'*  From  this  clause,  the  statute  33  Hen.  VIII.  is  frequently  called 
in  the  books,  the  statute  of  equity* :  And  under  this  statute,  matter  in 
equity  may  be  pleaded  to  the  inquisition^  or  brought  before  the  court 
by  motion^,  or  bill  in  equitj^. 

On  an  extent  in  chiefs  the  defendant  cannot  plead  a  set  oflP" ;  nor 
the  statute  of  limitations,  or  bankruptcy ;  nor,  on  a  bond,  payment 
ajier  the  day  mentioned  in  the  condition';  nor  any  other  plea  given  by 
statute,  in  which  the  crown  is  not  named'.  But  on  an  extent  in  cud, 
the  defendant  may  plead  any  matter  which  would  be  a  good  defence 
against  his  creditor ;  as  a  set  off  of  money  due  from  the  crown  debtor 
to  himself  \  or,  as  it  seems,  the  statute  of  limitations,  or  bankruptcy*. 

In  pleas  by  a  third  person,  it  is  not  sufficient  for  the  party  pleading 
to  traverse  the  title  of  the  crown  merely,  that  is,  to  say  that  the  crown 
debtor  was  not  possessed  or  seized  at  the  time  when,  &c.  in  manner 
and  form  as  in  the  inquisition  is  alleged ;  but  he  must  also  set  out  a 
title  in  himself^  :  And  where  the  assignees  of  a  bankrupt  claim  goods 
seized  under  an  extent  against  the  bankrupt,  upon  the  ground  that 
the  assignment  was  prior  to  the  teste  of  the  extent,  if  they  stile 
themselves  assignees,  they  must  set  out  all  the  proceedings  under  the 
bankruptcy:  but  it  is  not  necessary  for  them  to  call  themselves 
assignees  at  all ;  it  being  sufficient  for  them  to  say,  that  they  were 
possessed  of  the  goods  at  the  time  of  the  teete  of  the  extent,  for 
the  property  of  the  goods  draws  to  it  the  possession  in  law^  But  it 
is  nevertheless  usually  advisable  for  the  assignees  in  such  case  to 


•  West,  901.  f  Wait,  199.  mod  tee  3  Price,  269.  Mao. 

*  7  Co.  19.  Hardr.  176.  502.  West,  201.  L.  E».  592. 

&c.  k  Haghet,  204.  Wctt,  248, 9.  and  aee  3 

«  1  Price,  96.  Price,  269.  4  Price,  50.  Man.  L.  Ex.  593, 4. 

*  7  Co.  20.  Une,  51.  and  lee  1  Price,  »  W«t,  249. 

216.  Weit,  209.  Man.  L.  Ex.  505.  ^SUundR Ftarog.  63.  a, West, 210,  Man. 

•  Hughes,  204.  U  Ex.  590, 91. 

'  J  Price,  23.  *  2  Wmfc  Saund.  47.  L 
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claim  as  assignees,  and  to  set  out  their  whole  title  through  the  bank- 
ruptcy ;  for  if  they  were  merely  to  state  themselves  to  be  possessed  of 
the  goodSy  &c.  traversing  the  defendant's  possession,  and  the  crown 
were  to  take  issue,  as  it  most  probably  would  in  that  case,  upon  the 
assignees*  possession,  they  must  prove  their  whole  title  through  the 
bankruptcy ;  whereas  if  they  set  out  their  title  through  the  bankruptcy, 
it  is  not  probable  that  the  crown  would  traverse  all  parts'  of  their  title''. 
The  defendant^  or  party  claiming  the  goods,  &c.  can  plead  but  one 
plea  to  the  whole  inquisition ;  the  statute  4  Ann.  c.  16.  §  7.  which 
gives  the  liberty  of  pleading  several  matters,  being  holden  not  to  ex- 
tend to  the  crown** :  But  he  may  plead  several  pleas  to  distinct  parts 
of  the  inquisition ;  or  traverse  as  to  part,  and  demur  to  the  residue"". 

When  the  inqubition  finds  a  bad  title  for  the  crown,  the  claimant 
may  demur  in  law  upon  the  record,  without  traversing^ ;  or  he  may 
move  the  court  on  that  ground  to  set  it  aside*. 

The  defendant,  or -party  pleading  to  an  .extent,  cannot  rule  the 
crown  to  reply^:  But  when  the  attorney  general  will  not  reply  or 
demnr  in  a  reasonable  time,  the  court  will  order  judgment  to  be 
entered  for  the  defendant,  as  if  the  plea  were  confessed,  unless  the 
attorney  general,  upon  being  attended,  will  either  enter  a  noUe  pro" 
$equiy  or  proceed  in  the  cause*.  The  defendant  however  should  first 
apply  to  the  attorney  general  to  proceed ;  and  if  he  will  not  do  so,  the 
court  may  give  judgment,  as  if  he  had  confessed  the  plea*".  Upon 
extents  in  aid,  the  practice  is  to  move  for  judgment,  if  the  crown  do 
not  reply  before  the  end  of  the  third  entire  term  after  plea  filed*.  If 
the  attorney  general  proceed,  he  either  replies  or  demurs  to  the  plea ; 
and  when  the  king  is  in  the  situation  of  a  defendant,  he  may  reply 
in  abatement  or  in  bar^ ;  or  in  abatement  as  to  part,  and  in  bar  as  to 
the  residue^.  A  replication  in  bar  is  general  or  special ;  the  former 
denying  one  or  more  of  the  allegations  in  the  plea,  the  latter  con- 


*  West,  21 1.     Man.  L.  Ex.  597,  8.  •  Ante,  1098,  9. 

*  Ante,  680,  81.  West,  «10, 1 1.  12.  Man.  '  West,  213.  Man.  L.  Ex.  603. 

L.  El.  598.  s  Parker,  50.  and  see  3  Anst.  753.  Man. 

«  Trem,  P.  C.  582.  L.  Ex.  603. 

*  50  A9%.  329.  pi,  1.  Bro.  Abr.  th.  2^-  h  /d.  ibid,  and  see  Man.  L.  Ex.  603.  (a), 
wmrrer  m  Lty,  23.    and  tee  3  Price,  38.  *  Man.  L.  Ex.  603. 

We»t,  215.  Man«  U  £x.  599.  k  /j.  ggo. 
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fessing  and  avoiding  thera,  or  concluding  the  defSendant  by  matter  of 
estoppel'^:  And  in  replying  to  the  plea,  the  attorney  geoeral  may 
either  traverse  the  title  of  the  party  pleading,  or  maintain  the  faiqai* 
sition,  at  bis  election^.  The  replication  must  not  be  inoonaislent, 
in  amy  material  point,  with  the  extent^  or  inquisition*',  which  it  is  its 
office  to  support ;  as  such  a  replication  would  be  a  departure* :  But 
if  the  plea  allege  several  facts,  the  king  by  bis  prerogative  may 
traverse  them  all,  though  a  common  person  ought  to  traverse  but 
one^;  or  he  may  confess  and  avoid,  and  traverse  also< :  And  if  Ihe 
king  have  several  titles  traversed,  he  may  maintain  all  or  only  one  of 
them  at  his  election^.  The  replication,  whether  general  or  apedal, 
should  be  signed  by  the  attorney  general,  all  the  proceedings  being 
in  his  name' ;  or  if  his  office  be  vacant,  by  the  solicitor  general''. 

When  the  replication  or  demurrer  is  filed,  the  defendant  most  re* 
join  within ybur,  or  join  in  demurrer  within  iix  dnysK  Tiie  rule  Is 
rejoin  or  join  in  demurrer,  like  the  rule  to  plead,  is  entered  on  the 
back  of  the  writ  of  extent".  After  replication,  the  king  by  his  prero- 
gative may  waive  it,  and  reply  de  novo,  before  issue  joined,  in  the 
same  or  another  term" ;  or  he  may  waive  his  demurrer  to  tlie  dcien- 
dant's  plea,  and  reply  to  issue*.  So,  if  the  defendant  demur,  the  crown, 
instead  of  joining  in  demurrer,  may  traverse,  or  confess  and  nvoid, 
the  inducement^.  But  the  defendant  is  not  allowed  to  change  his 
I^lea,  or  ^waive  it  and  plead  the  general  issue,  without  the  consent  of 
the  attorney  general.  So,  after  issue  joined,  the  king  may  vraivethe 
issue  and  demur'',  or  take  another  issue,  in  the  same  term,  though  not 
in  another  term*.  But  if  the  king  join  issue  upon  a  traverse  of  his 
title,  he  cannot  it  seems  afterwards  waive  it,  to  traverse  the  title  of  the 

•  Ante,  704.  ^  4  Bur.  257«. 

>»  SUundf.    Pr4grog.  05.  a.  Hardr.  455.  '  R.  temp.  Jae.  II.  Mao.  L.  Ex.  Appcml. 

Vaugh.  64.  232. 
«TreDi.  F.  C.  594.  "West,  214.  Man.  L.  Ex»  604. 

d  Bro.  Abr.  tiU  Traoert  d^Offlce,  pL20.  »  2  Rol.  Rep.  41. 

•  Trem.  P.  C.  594.  and  see  2  Wins.  Saund.  ®  Cro.  Car.  347.  Vaugh.  65.  Hanlf.  455. 
84.  (uj  Man.  L.  Fa.  601.  Plovd.  322.  a. 

r  Sar.  19.  Com.  Dig.  tit  Pr€tngatioe,  D.  P  T.  Jon.  9,  10.  Co.  Ent.  402.  Man.  t. 

75.  85.  and  see  West,  213,  14.  Man.  L.  £x.  602. 

Ex.  600, 601,  3.  ^  Cro.  Car.  347.  2  RoL  Rep.  41. 

f  West,  $14.  fu,J  '  SUnndf.  Prang.  65.  b.  Plowd.  328.  a. 

•  SUnndf.  Prang.  65.  a.  Com,  Dig,  Ut  Hardr.  455.  Vaugh.  65. 

Prarogatiof,  D.  85.  •  13  Edw.IV.  8,a,Staaiid&iV«r^.65.b. 

^  West,  214.  Man.  L.  £x«  604.  Vangh.  55. 
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deCendtDi* ;  at  least  this  cannot  be  dooe  after  tbe  term  bas  expired, 
•ad  the  jury  process  issued*" :  Neither  can  he  wai^e  the  issue^ 
sfter  verdict^. 


Issue  iu  fact  being  joined,  tbe  cause  may  be  tried  eitber  at  bar  or 
iprtMl^ :  And  the  king  may  try  it  in  what  county  he  pleases*.  la 
prsetioe  however  it  is  always  tried  at  nisi  priu$,  in  Middleseaf :  And 
if  one  of  tbe  defendants  plead  to  issue,  and  another  demur,  the 
king  may  eitber  bring  on  the  trial  or  demurrer  first,  as  he  pleases'. 
The  king  cannot  be  compelled  to  proceed  to  trial :  And  laches  not 
being  imputable  to  him^,  there  can  be  no  trial  by  proviso,  where 
the  king  is  a  paity^;  but  in  cases  of  great  delay,  the  court  on  mo- 
tion wiU  it  seems  give  judgment  for  the  defendant  or  claimant,  if 
the  attorney  general  will  not  proceed  in  a  reasonable  time^  The 
Botice  of  trial  is  of  course  always  given  %,  and  cannot  be  given  to 
die  erowD^  And  where  the  defendant  or  claimant  resides  more  than 
ybrfy  miles  from  London,  he  is  entitled  to  ien  days  notice  of  trial*  : 
Id  other  cases,  he  seems  to  be  in  strictness  entitled  to  six  days  notice 
only*. 


Notice  of  trial  being  given,  the  reeord  is  entered,  and  cause  called 
on  :  And  at  tbe  trial,  the  defendant  or  claimant,  being  considered  as  a 
plotnli^,  may  be  nonsuited^ ;  but  the  nonsuit  on  a  traverse  is  peremp- 
tory^, at  least  after  issue  joined'.  And  where  tbe  traverser  offers  to 
demur  upon  evidence  given  for  the  king,  the  counsel  for  the  crown 
cannot  be  oompelled  to  join  in  demurrer* :  The  court  in  such  case, 
however,  may  direct  tbe  jury  to  find  the  spedal  matter'. 


•  Semb.  Vaagh.  64.  I  Mod.  276.  13  Edw. 
TV.  8.  a.  pi.  1. 

^/dLilHl.M«ii.L.Ex.  603. 

•  Hardr.  455.  and  tee  Com.  Dig.  tit. 
Prmrogaiioe,  D.  85.  Wcat,  SIS,  14.  Man.  L. 
Ex.  60S. 

'  Sav.  9.  Cio.  Car.  346,  9.  Ante,  *79S. 

•  1  Sid.  419.  I  Vest.  ]7.  Parker,  189. 
and  lee  Cro.  Car.  348.  2  Price,  1 13. 

'  West,  916.   Mao.  L.   Bx.  612.  AtUe^ 
793. 
«  1  Stb  966. 
^  Co.  Lit  57.  b. 
1 6  Mod.  94V.  andfce  F.  N.  B.  241.  A. 


Plowd.  243.  b.  4  Leon.  110.^.  144. 

^  Parker,  51.  and  see  3  Anat.  753.  West, 
916.  Mao.  L.  Ex.  612.  ifato,  1105. 

1  Man.  L.  Ex.  612. 

n  Id.  md. 

*  R.  teti^,  Joe.  II.  Man.  L.  Ex.  Append. 
233.  aod  see  West,  216, 17.  /d.  App.  128. 

oAnte,UOl. 

pSSalk.448.  ^«/e,  1102. 
q  9  Heo.  IV.  7.  4  Hen.  VI.  l^pL  9. 
'  Semi.  M.  7  Heo.  VII.  fo.  13.  pL  19. 
and  see  Mao.  L.  Ex.  581.  613, 

•  Man.  L.  Ex.  613. 

t  Co.  lit  72.  a.  5  Co.  104.  and  see  Cro. 
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The  verdict  od  a  traverse,  which  may  be  either  general  or  special*, 
is  confined  to  the  points  in  issae ;  the  jury  having  no  damages  or 
costs,  nor  any  other  coUateral  matter,  to  enquire  into^ :  And  thepotfea 
being  returned,  a  rule  for  judgment  is  given,  which  is  bl/ow  day  rule, 
where  there  are  so  many  days  between  the  trial  and  end  of  the  term  ; 
otherwise  the  rule  is  for  the  l<ut  day  of  term^.  Before  the  expiration 
of  the  rule,  the  unsuccessful  party  may  move  in  arrest  of  judgment ; 
or  for  a  new  trial,  or  judgment  fion  obBtante  veredicio  :  And  when 
the  trial  is  in  vacation,  the  motion  must  be  made  within  the  first  Jour 
days  of  the  following  term'. 

The  king  being  in  possession  under  the  extent,  is  seldom  at  the 
trouble  of  entering  u^judgmeni,  upon  a  verdict  in  his  favour,  unless  a 
writ  of  error  render  it  necessary*.  The  form  of  the  judgment  for  the 
king,  whether  upon  a  verdict  or  nonsuit,  is  that  the  defendant  op 
claimant  take  nothing  by  his  traverse^:  And  upon  such  judgment,  no 
execution  issues  for  the  king,  such  execution  being  anticipated  by  the 
extent  itself;  but  the  lands,  goods,  and  choses  in  action,  are  dealt 
with  as  if  no  claim  had  been  made>.  On  the  other  hand,  when  the 
defendant  or  claimant  obtains  judgment  on  the  extent,  thejudgoDent 
is,  that  the  king^s  hands  be  amoved  from  the  possession  of  the  goods, 
&c.  and  that  tho  defei^dant  or  claimant  be  restored  to  the  possession 
thereof* :  and  on  such  judgment  being  entered,  the  legal  possession 
is  transferred  immediately,  by  operation  of  law,  from  the  king  to 
the  party,  who  may  put  himseif  into  actual  possession  without  fiirtber 
process^,  or  sue  out  a  writ  of  a$novea»  mcMi«M>  if  peoessary,  to  amove 
the  king's  hands^  On  this  writ,  the  sheriff*  must  forthwith  restore  the 
whole  of  the  property  seized,  to  the  defendant  or  claimant ;  and  has  no 
right  to  deduct  any  thing  for  fees  or  poundage,  or  expenses  of  any 
kind  ;  the  sheriff  being  entitled  to  his  fees,  when  he  is  entitled  to  theui 


£l'tz.75S.  Hughes.  58.  Man.  U  Ex.  613.  Bal. /tfi.  Pri.  916.  Man.  L.  £s.  61S. 

And  as  to  demurrers  to  evidence  6y  the  f  Man.  L.  Ex.  619. 

crown,  see  Plovd.  4.  8.  ^  West,  217.  Man.  L.  Ex.  618.  And  for 

*Hoghe8,33.  the  Ibrm   of  an  issoe  and    jodgmeot  of 

^  Man.  L.  Ex.  614.  oMOMOf  mmuu  in  the  Excbeqoer«  on  •  writ 


c  Id.  615.  and  see  R.  Ump.  Joe,  II.  Man.      of  extent  in  om/,  defended  by  the 
L.  Ex.  Append.  333.  of  a  bankrupt,  with  pootiouaqces  by  impar- 


*  Man.  L.  Ex.  615.  lance,  vw-eomet  nm  mha  hnoe,  and  cama  i 

•  Id,  618.  visarivuU^  see  Append.  Chap.  XL.  §  IS, 
f  Bro.  Abr.  tiU  Traoert  d'OJkt^  54.  4  Ce^  i  3  Salk.  145. 

57.  b.  Staundf.  Barog.  77.  b.  3  Salk.  441.         ^  West,  S17.  Mao.  U  JSau  620. 
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at  all,  not  from  the  defeDdant  or  claimanty  but  from  the  crown  or  pro- 
fiecutor  of  the  extent*.  The  judgment  against  the  king  usually  eon- 
chides  with  a  aalioo  jwre  regu ;  the  efiect  of  which  is  to  prevent  the 
king's  being  concluded,  with  respect  to  any  title  which  is  not  ex- 
pressed IB  the  pleading8^ 

With  regard  to  cosis^  it  is  a  general  rule  that  the  king,  or  any  per- 
son suing  to  his  use^,  shall  neither  pay  nor  receive  them ;  for,  besides 
that  he  is  not  included  under  the  general  words  of  the  statutes  which 
give  costs,  as  it  is  his  prerugative  not  to  pay  them  to  a  subject,  so  it 
is  beneath  his  dignity  to  receive  them^.  But  there  are  some  excep- 
tions to  this  rule,  created  by  different  statutes  :  Thus,  by  the  statute 
33  Hen.  VIII.  c.  SO.  §  54.  *<  the  king,  in  all  suits  upon  any  obligations 
or  specialties  made  to  himself,  or  any  to  his  use,  shall  have  and  re- 
cover bis  just  debts,  costs  and  damages,  as  other  common  persons  use 
to  do,  in  suits  and  pursuits  for  theur  debts.*'  This  act  b  confined  to 
suits  on  obligations  or  specialties  made  to  the  king,  or  any  to  his  use : 
And  therefore,  where  a  bond  debtor  to  the  crown  took  out  an  extent  in 
aid  against  his  simple  contract  debtor,  the  latter  was  holden  not  to  be 
liable  to  pay  costs ;  for  though  the  simple  contract  debt,  when  found 
by  inquisition,  may  be  considered  as  a  specialty  debt  to  the  king,  yet 
it  does  not  come  within  the  meaning  of  the  term  of  a  '*  specialty 
made  to  the  king,  or  to  his  use^.*'  When  lands  are  sold  by  virtue  of 
the  statute  25  Geo.  III.  c.  35.  the  monies  produced  by  the  sale  are 
ttirected  to  be  paid,  accounted  for  and  applied,  towards  discharge  of 
the  debt  due  to  the  crown,  and  of  all  co9i$  and  expenses  which 
shall  be  incurred  by  the  crown,  in  enforcing  the  payment  of  such  debt, 
in  such  manner  as  the  court  of  Exchequer  shall  order  and  appoint : 
And,  by  the  statute  43  Geo.  III.  c.  09.  §  41.  costs  may  be  levied 
against  collectors  of  taxes,  in  certain  cases^  But  costs  are  not  reco- 
verable on  the  statute  25  Geo.  III.  c.  35.  even  in  the  case  of  an  im- 
mediate eXitent  in  chiefs  where  goods  and  lands  are  seized,  the 
goods  alone  being  more  than  suflBcient  to  pay  the  debt  levied ;  this 


•  West,  917.  936.  Ante,  1097.  1  Anstr.  50.  7  Durnf.  &  East,  367.  Hullock 
k  Hil.  9  Edw.  IV.  fo.  51.  pU  U.  F.  N.  B.  oo  Cwts,  91.  We$t,  297.  Man.  L.  Ei.  561, 

35.  P.  Hardr.  198.  and  lee  M.  9  Edw.  II.  9. 

Fits.  tiL  Vomker,  908.    P.  90  Edw.  HL  •!  Price,  434.  and  tee  5  Price,  189.  9 

Fitz.  Ihoii,  15.  Man.  L.  Ex.  619.  Anttr.  369.  West,  998.  Man.  L.  Ex.  569. 

«8tat.84Heii.VULe.8.  'SPrict^SSa 

*  S  Blac  Com.  400.  and  fee  Cowp.  367. 
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statute  being  holden  to  give  the  crowD  a  right  io  costs,  io  cases 
only  where  it  is  necessary  to  resort  to  a  sale  of  the  lands\  So,  costs 
are  uot  recoverable  on  an  extent  in  aidf  under  the  statute  53  Geo.  III. 
c.  108.  although  sued  to  secure  the  stamp  duties  on  policies  of  assur- 
ance, in  the  hands  of  an  insolvent  agent  of  the  company,  and  founded  on 
their  bond  to  the  crown,  for  the  due  payment  of  those  duties ;  and 
although  the  debt  be  of  such  a  nature,  as  that  an  immediate  extent 
might  have  been  issued  on  it^.  The  bill  of  costs  of  the  crown  so- 
licitor, for  business  done  under  an  extent,  we  have  seen%  is  taxable : 
And  if  a  greater  sum  than  is  actually  due,  and  costs,  have  been  levied 
under  an  extent  in  aid,  out  of  personal  effects** ;  or  received  by  the 
prosecutor  of  the  extent  or  his  attorney,  under  an  agreement  for  a 
compromise,  in  order  to  stay  proceedings* ;  the  court  on  moUon  will 
order  the  surplus  and  costs  which  have  been  so  levied,  to  be  refunded 
to  the  defendant,  together  with  the  costs  of  the  application^. 


The  writ  of  extent  for  the  subject  is  founded  on  a  recognisance,  at 
common  law  or  by  statute ;  or  on  a  judgment  in  an  action  of  debt 
against  an  heir,  on  the  obligation  of  bis  ancestor. 

A  recagnigance  is  an  obligation  of  record,  which  a  man  enters 
into  before  some  court  of  record,  or  magistrate  duly  authorized'',  with 
condition  to  do  some  particular  act :  And  it  is  either  at  common  law, 
or  by  statute.  A  recognisance  at  common  law  is  either  to  the  king, 
or  a  subject;  and  may  be  acknowledged  before  any  one  of  the  judges 
out  of  term,  and  in  any  part  of  England,  and  may  be  entered  on 
record,  as  well  out  of  as  in  term :  So,  the  Chancellor  or  Keeper  may 
take  recognisances  and  award  execution,  or  bold  plea  of  scire  facias 
add  audita  fuerelu  in  Chancery  to  avoid  execution,  &c.  as  the  case 
requires,  on  all  recognizances  taken  in  that  courts.    By  the  custom 

•  3  Price,  40.  tents  for  the  king,  has  been  principally  taken, 
^  1  PVice,  434.  ,  See  also  Mr.  Chitty  jwworU  Treatise  on  the 
«  Ante^  94.  Prerogaiivet  of  the  Crown,  Chap.  XH.  XHI. 
'  1  Price,  448.  and  see  3  Price,  280.            in  whtc^  Extents  are  fatly  treated  of,  vith 

*  5  Price,  189.  And  see  farther,  as  to  the  the  means  of  obtaining  redresa  from  the 
law  and  practice  of  Extents  for  the  king,  Crown  $  Imt  which  waa  not  published  till 
in  c4iV/  and  in  aid,  Mr.  IVesVt  Treatise  on  it  was  too  late  to  refer  to  it  more  paitico^ 
that  subject,  and  Mr.  Manning^ s  Sum  mary  of  laiiy  in  th it  work, 

the  Law  of  Extents,  p.  5 13,  &&  ptr  tot.  from  f  Bro.  Abr-  til.  RingiimMtt,  84, 

which,  as  will  be  seen  by  the  references,  the  g  Bac.  Abr.  \aU  Es9dUthti,  (S).  S  Wni. 

foregoing  account  of  the  practice  on  Ex«      Saaad.  7.  (j)« 
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of  tke  city  of  London^  the  mayor  and  aldermeo,  or  tbo  mayor  singly, 
may  take  recognizances ;  for  the  custom  is  not  only  reasonable  in 
icselfy  bat,  as  all  other  customs  of  the  city,  has  been  confirmed  by  act 
of  parliament*.  And  the  king,  by  special  commission,  may  appoint 
any  person  to  take  recognizances  from  one  man  to  another ;  and  such 
recognisances,  duly  certified  with  the  commission  into  Chancery,  are 
binding :  and  though  the  commission  be  so  particular  as  to  mention 
only  a  recognizance  to  be  taken  from  A.  to  B.  yet  the  commissioners 
hare  a  general  power  to  take  a  recognizance  from  any  other  person^ 

Bat  recognizances  at  common  law  are  not  perfect  records,  till  they 
are  enrolled  in  some  court  of  record^ ;  for  since  the  law  allowed  any 
one  judge  out  of  court,  and  in  any  part  of  the  kingdom,  to  take  these 
recog^nizances,  which  are  the  highest  security  of  the  common  law,  it 
was  Yery  necessary  they  should  be  enrolled,  to  perpetuate  the 
contract,  and  by  diat  means  secure  the  creditor  his  just  debt ;  which 
must  have  been  Ycry  precarious  and  uncertain,  while  the  security  lay 
in  the  hands  of  a  private  person,  who  might  either  through  careless- 
ness mislay,  or  by  ill  practices  be  prevailed  upon  to  suppress  \t^.  It  is 
the  acknowledgement  however  that  gives  a  recognizance  its  force  as  a 
record,  and  the  enrolment  is  for  safe  custody,  and  notifying  it  to 
others :  Therefore,  although  enrolment  be  necessary  to  the  validity  of 
a  recognizance,  yet  it  bound  the  lands  at  common  law,  from  the  time 
fit  the  caption'. 

Recognizances  hyatatute  are  either  founded  on  a  statute*merchant, 
or  statute-staple ;  or  are  in  nature  of  a  statute-staple,  by  the  23  Hen. 
VIII.  c.  0^  A  statute-mercAanf  is  a  bond  of  record,  acknowledged 
before  the  mayor  of  London^  or  chief  warden  of  some  other  city  or 
town,  or  other  discreet  men  for  that  purpose  chosen  and  sworn,  or 
before  one  of  the  clerks  of  the  statute-merchant,  pursuant  to  the 
statute  o{  Acton  Burnel,  (11  Edw,  I.)  enforced  and  amended  by  the 
statute  13  Edw.  I.  stat.  3.  de  mercatotibus.  This  recognizance  is 
to  be  entered  by  the  clerk  on  a  roll,  which  must  be  double,  one  part 


•  Bac.  Abr.  tH.  ExtetUhn,  (B).  2  Wms.  267.  2  Wms.  Saand.  7.  (5). 

Ssand.  7.  (5).  '     *  2  Wait.  Sa«ind.  7.  (5).   and  Che  oases 

k  /tf.  UkL  P.  N.  B.  367.  Uiere  cited. 

c  Bat  Me  2  Vera.  750.  1  Barn.  &  Aid.  '  For  s«  account  of  tbeve  diflTerent  m- 

153.  ewiiies,  and  the  proceeding  thereen,  bcc  'i 

*  Bac.  Abr.  Ut.  BmtOifm,  (B).  F.  N.  C.  Wnw.  Saund.  69,  ^  &c. 
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to  remain  with  the  mayor  or  chief  warden,  and  the  other  with  the 
clerk,  who  shall  write  with  his  own  hand  a  bill  obligatory,  to  which  a 
seal  of  the  debtor  shall  be  affixed,  together  with  the  seal  of  the  king, 
for  that  purpose  appointed*. 

The  statute-fffapZe  is  a  bond  of  record,  acknowledged  before  the 
mayor  of  the  staple,  in  the  presence  of  the  constables  of  the  staple,  or 
one  of  them,  pursuant  to  the  statute  27  JEdw.  III.  stat.  2.  c.  0.  To 
this  end,  the  statute  requires  that  there  shall  be  a  seal  ordained,  which 
shall  remain  in  the  custody  of  the  mayor  of  the  staple,  under  the  aeals 
of  the  constables ;  and  that  all  obligations  made  on  such  recog'ni- 
zances,  shall  be  sealed  therewith^  This  security  was  only  designed 
for  the  merchants  of  the  staple,  and  for  debts  on  the  sale  of  mer- 
chandizes brought  thither ;  yet  in  process  of  time,  others  began  to 
apply  it  to  their  own  purposes,  and  the  mayor  and  constables  wonld 
take  recognizances  from  strangers,  surmising  that  they  were  made  for 
the  payment  of  money,  for  merchandizes  brought  to  the  staple :  To 
prevent  this  mischief,  the  parliament,  in  the  23  Hen.  VIII.  reduced 
the  statute-staple  to  its  former  limits ;  and  laid  a  penalty  of  401. 
on  the  mayor  and  constables  who  should  extend  the  benefit  of  the 
statute  to  any  but  those  of  the  staple.  But  though  the  statute  S3 
Hen.  YIII.  c.  0.  deprived  them  of  this  benefit,  yet  it  framed  a  new 
sort  of  security,  to  be  used  by  all  persons,  known  by  the  name  of  a 
recognizance  on  the  23  Hen.  VIII.  or  recognizance  in  the  nature 
of  a  statute-staple ;  so  called,  because  this  act  limits  and  appoints  the 
same  process,  execution  and  advantage,  in  every  particular,  as  is  pro- 
vided for  the  statute-staple^. 

A  recognizance  therefore,  in  nature  of  a  statute-staple,  as  the  words 
of  the  act  declare,  is  the  same  with  the  former,  only  acknowledged 
before  other  persons ;  for,  as  the  statute  runs,  the  chief  justices  tff  the 
King^s  Bench  and  Common  Pleas,  and  each  of  them,  or  in  their  ab- 
sence out  of  term,  the  mayor  of  the  staple  at  Wevtmimster  and  the 


•  Bac  Abr.  tit.  Esmttion,  (B).  of  leoognisanoes  Uken  acconliiig  to  tlie  93 

^IiLMd.  By  the  itotute  87  Eliz.  c.  4.  }  *  Hen.  VIII.  c  6.  who  it  to  eoter  the  mom 

7,  8.  tb«  whole  tenor  and  content!  of  sU  fUtatei  in  shook  provided  for  that  pnrpoM; 

ftUtutes-merchant  aud  itatatet-aUple  shall,  otherwiie  they  are  made  void,  at- 

within  ifs  monthi  after  they  are  acknow-  nhnqaeDt  parehaaert. 

ledged,  he  entered  In  the  office  of  the  clerk         •  Bac  Abr.  tit.  J&mmIwh,  (B). 
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recorder  of  Londbm  jointly  together,  shall  have  power  to  take  re- 
cognizances for  payment  of  debts,  in  the  form  set  down  in  the  statute*. 
In  tills,  as  in  the  former  cases,  the  king  appoints  a  seal  to  attest  the 
contract,  and  each  of  the  justices  shall  have  the  keeping  of  one  such 
seal,  and  the  mayor  and  recorder  another  of  the  like  print  and  fashion ; 
and  every  obligation  made  and  acknowledged  before  either  of  the 
justices,  or  the  mayor  and  recorder,  must  be  sealed  with  the  seal  of 
the  conusor,  the  king*s  seal,  and  the  seal  of  the  chief  justice,  or  seals 
of  the  mayor  and  recorder  before  whom  it  is  taken,  who  are  likewise 
obliged  to  subscribe  their  names^  Besides  thb,  a  clerk  was  appointed 
to  ipake,  write  and  enrol  all  obligations  thus  acknowledged,  and  at 
the  request  of  the  oonusee,  his  executors  or  administrators,  to  certify 
such  obligations  Into  Chancery,  under  his  seaK 

By  the  last  general  stamp  act**,  *'  every  recognizance,  statute-mer-^ 
chant,  and  statute  staple,  entered  into  as  a  security  for  the  payment 
of  any  sum  or  sums  of  money,  annuity  or  annuities,  or  for  the  transfer 
of  any  share  or  shares  in  any  of  the  government  or  parliamentary 
stocks  or  funds,  or  in  the  stock  and  funds  of  the  governor  and  com- 
pany of  the  bank  of  England^  or  of  the  Ecui  India  company,  or 
South  Sea  company,  is  subject  to  the  same  duty  or  duties,  as  a  bond 
given  for  the  like  purpose  in  England^  where  such  payment  or 
transfer  is  not  already  secured  by  a  bond  or  mortgage,  or  by  some 
other  Instrument,  thereby  charged  with  the  same  duty  as  a  bond  or 
mortgage ;  and  where  such  payment  or  transfer  is  already  secured  as 
above  mentioned,  to  a  duty  of  \l. :  And  every  recognizance,  statute- 
merchant  and  statute-staple,  entered  into  as  a  security  for  the  per- 
formance of  any  covenant,  contract  or  agreement,  or  for  the  due  exe- 
cution of  any  office  or  trust,  or  for  rendering  a  due  account  of  money 
received,  or  to  be  received,  or  for  indemnifying  any  person  or  persons 
a^inst  any  matter  or  thing,  is  subject,  by  the  same  act,  to  the 
duty  of  \l,  15ir. :  And  where  any  such  recognizance  or  statute,  to- 
gether with  any  schedule  or  other  matter  put  or  endorsed  thereon, 
or  annexed  thereto,  shall  contain  8,100  words  or  upwards,  then  for 


•  23  Hen.  VIIL  c.  6.  §  S.  alto  the  sUtnte  8  Gea  I.  c  85.  §  1,  8. 
^/if.  §3.  •>  55  Geo.  III.  c.  18^   S€hetL   Part  I. 

*  Jd,  \  4,  5.  And  for  the  mode  of  enroll-  fitftfre,  whether  this  statute  extends  to  re- 
ing   these   recognisBances,   and   cerufyinf  cosnizances  of  hail  ? 

tbem  into  Chaacery,  see  the  same  statute, 
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every  entire  quantity  of  1,080  words  coatained  tlieretD,  OTcr  and  above 
the  first  tyOSO  worsts,  to  a  further  progressive  duty  of  1/.  5«." 

The  statute-merchant  having  the  seal  of  the  conusor,  besides  the 
king^s  seal,  tlie  conusee  may  waive  the  execution  given  by  the  statute 
13  JBdw.  I.  and  use  it  as  an  obligation,  by  bringing  an  action  of  debt 
thereon  :  So  may  the  conusee,  for  the  same  reason,  on  the  23  Hen. 
VIII.  c.  0.  But  it  is  otherwise  of  a  statute-staple ;  because  the  king's 
seal  only  is  affixed  thereto,  without  thai  of  the.  party,  which  ia  ab- 
solutely necessary  in  ail  obligations  at  common  law\ 

These  several  securities  bind  the  land,  as  against  tlie  parties,  from 
the  time  they  are  entered  into^  :  Therefore,  if  a  man  be  conusee  of  a 
statute,  and  the  debtor,  before  execution  sued,  alien  by  fine,  and^ve 
years  pass,  yet  the  conusee  may  still  sue  out  execution^.  But  a  ere- 
ditor  by  statute  of  J.  S.  who  becomes  bankrupt  before  the  statute  is 
sued  and  executed,  shall  come  in  only  pro  rata,  though  there  were 
lands  bound  by  the  statute''.  And,  by  the  statute  of  frauds  and  per- 
juries*, *'  the  day  of  the  month  and  year  of  the  enrolment  of  re- 
*^  cognizances  shall  be  set  down  in  the  margent  of  the  roll,  where  the 
^'  said  recognizances  are  enrolled ;  and  no  recognizance  shall  bmd 
*^  any  lands,  tenements  or  hereditaments,  in  the  hands  of  any  pur- 
'^  chaser  bond  fid/e  and  for  valuable  consideration,  but  from  the  time 
*^  of  such  enrolmentV  It  is  also  declared  by  the  register  actsS  that 
'^  no  statute  or  recognizance  (other  than  such  as  shall  be  entered 
**  into  in  the  name,  and  upon  the  proper  account  of  his  majesty,} 
"  shall  affect  or  bind  any  manors,  lands,  tenements  or  hereditaments, 
'^  in  Middlesex  or  Yorkshire^  but  only  from  the  time  that  a  me- 
^^  morial  of  such  statute  or  recognizance  shall  be  entered  at  the 
*^  register  oiBce,  in  such  manner  as  therein  is  directed." 

The  execution  on  a  recognizance,  at  common  law,  seems  to  have 
been  by  levari  facias^  of  the  lands  and  chattels  of  the  defendant ; 


*  Bac.  Abr.  tit.  Ejecution,  (B).  And  for  a  '  1  P.  Wms.  92. 

fuller  account  of  these  securities,  the  differ-  •  29  Cgr,  II.  c.  3.  }  18.  extended  to  ffa/» 

ences  between  them,  and  the  mode  of  pro-  and  the  counties  poloiini,  by  the  8  Geo.  I. 

ceeding  thereon,  see  Bac.  Abr.  tit.  Execution,  c.  25.  §  6. 

(B).  Com.  Dig.  tit.  Slaiuie  Afenhmt.  'Sec  S  Wms.  Saand.  7.  (5).  as  to  Uie  lise 

^  2  Bac.  Abr.  363.  3  Co,  14.  of  enrolfflent. 

<  1  Chan.  Cas.  268.  1  Mod.  217.  ff  Ank,  951. 
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under  which  bis  corn,  and  other  present  prefito  of  bis  hnd,  night  iiaTe 
been  taken :  For  at  coimnon  law,  we  have  8een%  the  body  of  the  de- 
fendant, or  bis  land,  conld  not  have  been  tal^en  in  exeontion,  unless  in 
special  cases.  But  by  the  statote  Weaim.  2.  (13Edw.I.)  c.  18.^  when 
a  debt  is  acknowledged  In  the  king*s  court,  (that  is,  by  recognizanoe 
in  any  court  of  record,  that  hath  power  to  receive  the  same**,)  the 
pluntiff  may  sue  out  a  writ  of  ete^tf ,  under  which  the  sheriff  shall  de* 
liver  to  him  all  the  ebattels  of  tfie  debtor,  (except  his  oxen,  and  the 
beasts  of  bis  plough,)  and  a  moiety  of  his  land,  until  the  debt  be 
levied  by  a  reasonable  price  or  extent.*'  The  plaintiflT  therefore  may  it 
seems,  since  this  statute,  proceed  either  by  levctri  facims  or  elegit  a4 
b»  decttoD,  on  a  recognisance  at  comafmn  law*. 

On  a  statute  toercfatint,  the  first  process,  after  it  was  forfeited  and 
certified  into  Chancery,  was  a  writ  of  capiae  ei  loicu*,  directed  le  tl^e 
sheriff,  eomnmnding  him  to  take  the  body  of  the  conusor,  t/'aiiifmaii^ 
to  sstMy  the  debt^ :  And  if  the  sheriff  returned  upon  this  writ,  that 
the  party  was  dead,  or  not  found  in  his  bailiwick,  a  writ  issued  to 
extend  ibelandi*,  which  might  be  made  returnable  in  either  bench : 
and  the  Aeriff  knight  tbi^reupon  deliver  the  lands,  &c.  to  the  oonueee, 
npon  a  r^ssonable  extent,  without  the  delay  or  charge  of  a  liberate. 
If  Hie  connser  was  n  eierir,  the  sheriff  WM  directed  to  levy  the  debt 
ef  his  moveable  goods  and  efaattds*. 

'On  a  etatute  staple,  or  reeognizanee  in  nature  of  a  statute  staple, 
if  the  conusor  cakinot'be  found  within  the  staple,  nor  his  goods  to  the 
value  of  the  debt,  the  first  process,  after  the  certificate  under  eeal  in 
Chancery,  is  a  writ  in  n&tui^  of  an  extent,  to  take  the  body  lands  and 
goods,  all  ih  one  writ ;  in  whioh  respect  it  is  preferable  to  the  statute 
merchant,  as  iMing  a  much  speedier  remedy''.  This  writ  is  returnable 
in'Chatocery* ;  and  the  same  sort  of  proceedings  ere  bad  under  it,  for 


•  Ante,  1009.  'F.  N.  B.  130.  A.  I  Vent  41. 

^  9  IBM. 995*  f  F.  K.  B.  131.  9  Wum.  Saond.  lO.h.  Ap- 

c  Bra.  Abr.  tit  JSUgii,  pi.  6.  tit  ExtaUiont  pend.  Chap.  XL.  §  05. 

pi.  42.  cites  38  Ed.  3.  12.  tit.  Reeogmzwue^  >>  9  Bao.  Abr.  334.  Append.  Chap.  XL. 

pL  *l.  cites  38  Ass.  5.  Yin,  Abr.  tit  JUeogni-  §  26. 

zanee,  F.  1.  14  Inst  79.  But  the  executioa  upon  a 

'  F.  N.  B.  130.  Append.  Chap.  XL.  {  23.  statute  merchant  is  returnable  either  into 

•  7.  N.  B.  130.  A.  Append.  Chap.  XL.  §  the  King's  Bench  or  Common  Pleas.  Id, 
34.  iHd. 
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extending  the  lands,  &c.  as  upon  an  elegit^ :  But  the  sheriff,  after 
the  extent,  cannot  deliver  the  lands,  &c.  to  the  conusee,  but  must 
seize  theiu  into  the  king's  hands ;  and  in  order  to  get  possession  of 
them,  the  conusee  must  sue  out  a  liberate,  which  is  a  writ  issuing  out 
of  Chancery,  reciting  the  former  writ  and  return,  and  commanding 
the  sheriff  to  deliver  to  the  conusee  all  the  lands,  tenements  and 
chattels,  by  him  taken  into  the  king's  hands,  if  the  conusee  will  have 
them,  by  the  extent  and  appraisement  made  thereof,  until  be  shall  be 
satisfied  his  debt^.  Upon  this  writ,  the  sheriff  cannot  turn  the  terteaant 
out  of  possession,  as  upon  an  habere  facias  poewsiionem ;  but  is 
only  to  deliver  the  legal  possession,  as  upon  an  elegit,  and  in  order  to 
obtain  the  actual  possession,  the  conusee  must  proceed  by  ejectments. 

By  the  common  law,  after  a  full  and  perfect  execution  bad  by 
extent,  returned  and  entered  of  record,  the  conusee  could  have  ao 
re-extent  on  the  effects  of  the  conusor,  (because  there  was  one  satis- 
faction given  to  the*  creditor  on  record,)  though  the  lands  bad  been 
recovered  from  him  before  he  had  levied  the  debt  out  of  them"^.  But 
by  the  stotute  S2  Hen.  VIII.  c.  5.  it  b  provided,  that  ^  if  after  any 
lands,  tenements  or  hereditaments,  be  had  and  deliTered  in  execu- 
tion, upon  a  just  and  lawful  title,  wherewithal  the  said  lands,  &c« 
were  liable,  tied  and  bound,  at  such  time  as  they  were  delivered 
and  taken  into  execution,  shall  be  recovered,  divested,  taken,  or 
evicted  out  of  or  from  the  possession  of  any  such  person  and  persons 
as  have  and  hold  the  same  in  execution,  without  any  fraud,  deceit, 
covin,  collusion,  or  other  default  of  the  said  tenant  or  tenants  by  ex- 
ecution, before  such  time  as  the  said  tenants  by  execution,  their 
executors  or  assigns,  shall  have  fully  levied  their  whole  debt  and 
damages,  for  the  which  the  said  lands,  &c.  were  delivered  and  taken 
in  execution;  then  every  such  recoveror,  obligee  and  reoognixee, 
shall  have  a  scire  facicUf  out  of  the  same  court  from  whence  the 
former  execution  did  proceed,  against  such  person  or  persons  as  the 
former  execution  was  pursued,  their  heirs,  executors  or  assigns,  to 
have  execution  of  other  lands,  &c.  liable  to  be  taken  in  execntion,  for 
the  residue  of  the  debt  or  damages.*' 


•Antty  1051,  2.  of  the  inquiiitkm  on  this  writ,  see  9  Wbs. 

k  F.  N.  B.  132.  1  Lutw.  429.  Append.  Saand.  nO.€.d. 

Chap.  XL.  §  27.  d  Co.  Lit.  290.  a.  Btc.  Abr.  tit.  Exeati» 

«  1  Vent.  41.  Anie,  1054.  And  for  the  form ,  (B.  6.) 


Digitized  by  CjOOQ IC 


ON  RECOGNIZANCES.  1117 

This  Btatutei  by  a  fiiToarable  construotion,  was  extended  to  the  ex- 
ecutors, administrators  and  assigns  of  the  recoTwor*,  &c. ;  and  to 
executions  issuing  out  of  any  court,  where  the  record  is  remoTed  by 
writ  of  error  and  affirmed^ :  But  the  statute,  we  have  seen,  did  not 
extend  to  a  partial  eviction"^.  By  a  subsequent  statute"*  however, 
which  was  made  for  supplying  some  defects  in  the  statute  23  Hen. 
VIII.  c.  6*  it  is  enacted,  that  *<  in  case  it  shall,  at  any  time  or  times, 
"  before  or  after  the  filing  or  returning  of  any  liberate  or  HbercUe^^ 
"  sued  out  on  any  extent  or  extents,  upon  a  recogniKanoe  in  the 
*^  nature  of  a  statute-staple,  be  made  appear  to  the  court  of  Chancery, 
*^  that  suiBcient  has  not  been  extended  and  levied,  or  sufficiently 
'*  extended  and  levied,  to  satisfy  such  recognizance;  or  that  any 
'^  omission,  error  or  mistake  has  happened,  in  making,  suing  out,  ex- 
^  ecuting  or  returning  any  of  the  said  writs,  or  any  process  there- 
'^  upon ;  or  it  should  happen,  that  any  lands,  tenements  or  here- 
^  ditaments  shall  be  evicted  from  any  person  or  persons,  who  shall 
'<  have  extended  the  same,  by  virtue  of  any  such  writ  or  process  as 
*'  aforesaid ;  that  then,  and  in  every  such  case,  the  said  court  of 
^  Chancery  shall  and  may  award  one  or  more  re-extent  or  re-extents, 
"  for  the  satisfying  the  same  as  aforesaid,  and  that  writs  of  Uherate 
^'  or  liberaie$  may  be  sued  out  thereupon*." 

By  the  sUtute  83  Hen.  VIII.  c.  6.  §  8.  there  was  due  to  his  ma- 
jesty, a  fee  of  one  haVf-penrnf  in  the  pound,  according  to  the  value  or 
sum  entered  into  and  contained  in  every  recognisance  in  nature  of  a 
sUtqte-sUple,  taken  in  pursuance  of  the  said  statute,  to  be  paid  on 
sealing  the  first  process  on  every  such  recognizance.  But,  by  the  8 
Geo.  I.  c.  25.  §  3.  «  the  prosecutor  of  every  such  recognizance  shall, 
at  the  time  of  suing  out  the  first  process,  or  writ  of  extent  thereon, 
deliver  In  to  the  oflSoer  who  shall  make  out  such  process  or  extent,  a 
note  in  writing  under  his  hand,  testifying  the  sum  or  value  of  the 
damages  thereby  intended  to  be  extended,  or  levied  thereon ;  which 
sum  or  value  the  said  officer  shall  insert  in  the  said  writ,  to  be  only 
extended  or  levied  thereon,  and  no  more ;  and  that  the  said  poundage 
of  one  half -penny  J  payable  on  all  process  as  aforesaid,  shall  be  taken 


*  Co.  Lit.  «fO.  a.  as  Geo.  I.  c.  25.  $  4. 

^f^ifnd.  as  Wins.  Saund.  70.  d. 

•i*«fc,1054. 
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OF   EXEGl^nON,  AOAtKSt  HEIRS. 


and  paid  only  for  every  pound,  aeoording  to  the  aaid  aum  or  Talue  sa 
inserted  and  intended  to  be  extended  and  levied  as  aforesaid,  and  not 
otherwise :  and  that  no  slierifFof  any  county  sbatl  take  for  the  extent 
and  liberate^  and  habere  facias  possessionem  or  seisimam  on  the 
jreal  estate,  and  levy  on  the  personal  estate,  by  virtue  of  sucAl  extent, 
any  more  than  the  same  fees  as  are  appointed  by  the  8  Oeo.  I.  e.  15. 
for  executing^  a  writ  of  elegit,  and  habere  facias  possessionem  or 
seMfnam  ;  under  the  like  penalties  and  forfeitures,  and  to  be  ki  like 
manner  recavered,  against  every  sheriffor  person  therein  oflending,  as 
are  mentioned  and  appointed  in  and  by  the  same  act.'* 


We  have  before  seen,  that  in  debt  aj^inst  an  beir,  on  the  obligaiioB 
of  .his  ancestor,  the  judgment  for  the  plaintiiF  is  general,  for  the  debt 
and  damages,  or  special,  directing  them  to  be  levied  of  the  lands 
descended*.  'On  a  general  judgment,  the  execution  may  be  general 
also,  .against  the  defendant,  bis  goods  and  diattels,  or  a  moiety  of  his 
lands,  hy^^eri  facias,  cajnas  ad  satisfaciendum,  or  elegit^ :  Bat 
vfhere  the  judgment  is  special,  <the  execution  is  so  likeivise,  by  a  writ 
in  ftature  of  an  extent,  to  levy  the  debt  and  damages,  of  all  the  lands 
descended^.  And  it  seems  .that  on  (l  general  judgment,  ahlraiigfa  the 
plaintiff  may  have  execution  by  elegit  of  a  moiety  of  all  the  beir^s 
Un4s,  yet  may  he  also  at  his  election  surmise,  that  the  bar  bath 
certain  lands  by  descent,  and  pray  tobave  execution  of  the  whole  of 
them'' :  For  if  the  pUntiff  bad  not  this  eleetion,  he  might  be  a  laser 
by  the  general  writ  of  elegit,  upon  which  be  eould  have  only  a 
moiety  in  execution,  inasmuch  as  the  heir  might  not  have  any  other 
lands  except  those  descended^ 


»  AnU,  94a,  7.  and  see  3  Co.  72. 8.  Cio. 
Jac.  450. 3  Salk.  ^87.  2  Wms.  Sauud.  7.  (4;. 

^  2  Rol.  Abr.  71.  and  see  Vin.  Abr.  tit. 
Heir,  (D).  Bac.  Abr.  tit.  Heir  &  Ancestor, 
(H).  2  Wmf.  Sauod.  7.  (4), 


<:  liLibid.Qff:  Dreo,t3,  4.  Appaod. Chap* 

XL.  §  23,  9. 

d  Append.  Chap.  XL.  §  30. 

•  2  Rol.  Abr.  72.  Bac.  Abr.  tit  Heir  Sk 
Aneestor,  (H.)  2  Wms.  Saond.  7.  (4). 
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CHAP.  XLI. 


Of  Writs  of  Scire  Facias;  and  the  Frocebdings 

thereon. 


A  Scire  fadcu  n  a  writ  foaaded  on  flone  matter  of  reoord,  as  a 
recognisance  or  judgment,  &c.  on  wbieh  it  liet  to  obtain 
execution*,  or  for  other  parpo9e8^  as  to  repeal  letters  patent^,  hear 
errors^,  &c.  In  general,  it  is  n  judicial  writ,  issuing  out  of  the  court 
where  the  record  is :  but  a  $cirefacia9  lo  repeal  letters  patent  is  an 
original  writ*,  issuing  out  of  Chancery ;  and  though  in  other  cases  it 
is  a  judicial  writ,  yet  because  the  defendant  may  plead  thereto,  it  is 
considered  in  law  as  an  acfiofi^:  therefore,  a  release  of  all  acUone  is 
a  good  bar  to  a  ecire  facial:  And  for  the  same  reason,  there  must 
be  a  new  warrant,  to  authorize  the  appearance  of  the  phdntiflrs 
attorney'* ;  and  there  is  no  occasion  for  a  rule  to  change  the  attorney 
an  the  former  suit'.  So,  where  a  judgment  was  entered  for  securing 
the  payment  of  an  annuity,  before  the  17  Oeo.  III.  c.  26.  which 
requires  that  <<  before  any  execution  shall  be  sued  out,  or  acH(m 


»  Bftc  Abr.tit  Seire/aeiat,  A.  Lit.  $  505. 
Cob  Lit  S90.  b.  S91.  a.  F.  N.  B.  S67.  aod 
wee  3  Ler.  820. 

^  Bac.  Abr.  tit  Sdre  fadoi,  A.  B. 

c  ItL  C.3.  For  the  proceed  ingi  in  ge- 
Dcral  on  writs  of  scire  faeiast  see  Bae.  Abr. 
tit  Exeaiimm,  H.  Com.  Dig.  tit  PUader^ 
(3  L.)  Rod.  Eject  4S6,  &c.  2  Wms.  Saund. 
6.  (1).  71.  (4).  72.  (5,  6).  Biogbain  on 
Exea^aes,  118,  &c.  In  treating  of  these 
prooeediDgs,  as  well  as  those  on  writs  of 
error,  the  reader  will  observe,  that  the 
learoed  editor  of  Saundera  has  followed 
pretty  doaely  the  older  and  arrangement  in 
this  and  the  following  chapters. 

<  iW,Chap.XUI. 

4 


•  Append.  Chap.  XLI.  (  6.  and  see  Skin. 
682.  Comb.  455.  S.  C.  where  it  is  said, 
that  though  a  idf  Jeau  be  properly  a 
JuMal  writ,  yet  being  the  foundation  of  an 
action,  it  is  sometimes  considered  as  in 
nature  of  an  origimal, 

f  Co.  Lit  890.  b.  291.  m.  2  Will.  251. 
2  Blac.  Rep.  1227.  2  Dumf.  &  East,  46. 

ff  Co.  Lit  290.  b.  Comb.  455.  Skin.  682. 
S.  C.  2  Ld.  Raym.  1048.  2  Wils.  251. 

k  Cn>.  Eliz.  177.  2  Ld.  Raym.  1048. 
1252,  3.  1  Salk.  89.  2  Salk.  609.  S.  C.  and 
see2Bos.&Pul.  357.  (bj. 

>  Say.  Rep.  218.  and  see  7  Dumf.  & 
East,  337.  2  Bos.  ic  Pul.  357. 


c 
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''  brought  on  any  such  judgment,  a  memorial  of  the  conaideratioD, 
'^  &c.  shall  be  enrolled  in  Chancery  ;'*  the  court  of  King's  Bench  set 
aside  a  scire /aciaSy  &c.  issued  after  the  act,  to  reviTe  the  judgment, 
for  want  of  such  a  memorial\  A  scire  foLcitUy  disclosing  the  facts 
upon  which  it  is  founded,  and  ^requiring  an  answer  from  the  defendant, 
was  in  one  case  said  to  be  in  nature  of  a  declaration}' :  And  when 
the  object  of  it  is  to  obtain  execution,  on  a  judgment  or  reoognixaDce, 
&c.  it  is  properly  called  a  writ  of  execution^. 

A  scire  facias  is  either  for  the  Jbiii^  or  the  subject.  For  the 
former,  it  is  either  to  have  execution  on  a  judgment  or  recognizance, 
&o.  or  for  other  purposes, 'as  to  repeal  letters  patent,  &c.  On  a 
judgment  or  reoogoizance,  there  need  not  be  any  fcire  facias  for 
the  king,  wh^re  more  than  a  year  has  elapsed  sinoe  the  jadgment  was 
recovered,  or  recognizance  acknowledged;  for  nuUmm  fomjMMOc- 
currit  regi^ :  but  the  regular  mode  of  proceeding  tbcreMi  is  by  suing 
out  an  extent  in  chief  against  the  body  lands  and  goods  of  ike  (tt^wn 
debtor ;  and  after  his  death,  a  scire  faeiad  is  unneoesaary,  flie  pro- 
ceeding in  that  case  being  l>y  writ  of  diem  Hamsii  esfii^emumt  againat 
his  lands  and  chattels.  A  scire  fada^  however  b  sonettmes  lawied 
on  a  reoognisanoe,  if  it  be  doubtful  whether  it  is  forfeited*. 

When  the  debt  arises  on  a  bond  or  obligation,  taken  pursuant  to 
the  statute  83  Hen.  VIII.  c.  30,  which  is  declared  to  have  the  same 
force  and  efl^t  as  a  statute  staple,  the  ordinary  mode  of  proeeeding 
against  the  principal  or  sureties,  when  solvent,  is  by  scire  fadae,  to 
have  execution  thereof;  or,  upon  an  affidavit  of  danger  and  tbe^/Eof 
of  a  baron,  the  king,  we  have  seen^,  may  proceed  by  suing  out,  in  the 
first  instance,  an  immediate  extent  \n  chief ;  but  without  such  an 
affidavit,  a  scire  facias  is  the  only  course<^.  And  thb  is  also  the 
common  mode  of  proceeding  against  sureties^ ;  or  for  the  recovery  of 
debts  found  to  be  due  to  the  king's  debtor  from  other  persons,  when 


»  1  Dunif.  k.  East,  967, 8.  •  Gilb.  Ezchaq.  166.  Trem.  P.  &  613, 

i»l  Sid.406.  U.AnU^  1069. 

«  Lit  §  503.  '  AnU^  1069. 

^2  Salk.  603.  and  see  GUb.  Exobeq.  f  3Prio«,388.  S9S.moa^MGilb.EiciMq. 

166,  7.  1  Price,  395.  West,  on  EUaUt,  168.  i4iile,.1069,  70. 

316,  &c.  AfU9^  1068.  k  AnU^  1069. 
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solvent,  by  iagninitito  on  writs  of  exionf*,  or  diem  daumi  extrewMmf 
or  OB  a BpedoloajMo* uUagmtmml'. 

The  oeiro  faeku  to  batre  «ieoatioii  fiir  Ihe  debt  of  tbe  king,  is  m 
judicial  writ,  issakig^  outof,  tod  oader  the  seal  of  tbe  court  of  Ea^** 
^  chequer :  And  it  may  be  issued  <rf  course,  witboiit  tbe^ai  of  a  bfiron^ 
In  pomt  of  fbrtoy  it  recites  Che  jodgmebt,  reoognizAOoe,  band,  or 
conNiJssioa  and  iaqaisitioD)  oa  which  it  is  founded  ;  and  oomroaods 
the  sheriff  to  warn  the  defendant,  to  appear  before  tbe  barons  of  his 
mi^esty's  Exchequer  at  WewbrnrnMier^  on  a  day  certain,  to  shew 
cause,  why  the  erowa  sbouU  not  have  executbn  of  the  eum  rer 
cov»ed,  ackoowiedged,  or  fisund  to  be  due"^ :  And  ewttry  soire/ocicw 
for  debts  in  aul,  shall  be-awavdod  into  the  pro{)er  county  wbem-  the 
debtor  is  meptioned  in  the  specialty  to  reside,  unless  upon  a  m»9^e 
fweia^  retmed  in  Xoii^n  and  Middle^ex^.  This  writ  is  signed  by 
the  kin^s  rensembranttr,  and  tested  in  the  name  of  the  chief  baron^ : 
And  though  it  may  be  sued  owt  in  yaoatioo,  yet  k  must  be  always 
iestmd  snd  netiumable  in  term :  Therefore,  a  scire  /aaias  cannot  be 
sued  out  in  vacation,  on  aiT  inquisition  taken  under  an  extent,  after 
the  end  of  ihe  preceding  term  ;  because  as  the  «ctre  fauciae,  if  sued 
out  in  vacation,  oMst  be  tested  as  of  the  antecedent  term,  and  must 
recite  the  inquisition  as  the  foundation  of  it,  it  would  appear  in  sudi 
case  that  the  Bcire  facias  was  sued  out  before  the  inquisition  was 
takep  op  which  it  is  feunde^d ;  i^nA  accordingly,  the  court  of  Exche- 
qaer,  in  a  late  cs^e^i^  quashed  tbe.  ecirejacias  on  motion ;  and  ruled, 
that  the  objection  could  not  be  got  rid  of  by  a  special  memor^acbi^ 
upon  the  ic^oord,  shewing  the  day  on  which  the  scire  faciou  w%h 
really  issued^  But  where  a  scire  facias^  founded  gn  an  inqu^iition, 
mis-redted  the  inquisition,  and  fixed  by  such  recital  a  day  on  which 
the  debt  had  been  found  to  be  due,  differing  from  the  true  day  men- 
tioned in  the  inqui9ition,  the  court  of  Exchequer  (on  cause  being 
shewn,)  gave  leave  to  amend  the  writ,  on  payment  of  costs,  &c.  even 
after  the  defendants  had  pleaded^ 


»  AMe,  1069,  m  J084.  8f9e.  id.  178.  West,  Append.  126.  Man.  L. 

*>  Afie^  157.  Ex.  Appeod.  S30. 

«  3  PrU»,  «79.  '  West,  3 1 6. 

*  Append.  Oupk  XU.  $  1.  «mIimTki|i.  '  3  Price,  S88.  Wcft,  31&,  17.  S.  C. 
P.  C.  57S.  600.  608.  Oilb.  BaelMq.  17T.  b  4  p,ice,  161. 

•  GUb.  Exeheq.  168.   B.  H.  15  Ctr.  I.  m 
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On  this  writ,  if  the  sheriff  mm  the  definidut,  he  retttm  9ctrm 
feci*' :  if  he  do  not  warn  him,  he  returns  f•t&i^,  in  which  latter  cane 
a  second  tctre  faciat  issues.  On  the  return  of  9cire  feci^  or  of  two 
nihUifn/our  day  rule  is  given  on  the  writ,  for  the  deEendant  to 
appear  and  plead  thereto,  or  an  extent  to  issue'';  and  where  the 
ectre  facku  is  returnable  on  the  last  day  of  term,  a  rule  may  be 
given  to  appear  by  the  sealing  day  after  thai  term.  If  the  defendant 
appear,  then  another /our  day  rule  is  given,  for  the  defendant  to  plead, 
or  an  extent  to  issue^ ;  and  after  the  expiration  of  fom'  days,  the 
defendant  may  obtain  nx  weeks  further  time  to  plead,  on  a  motion  of 
course,  on  the  signature  of  counsel :  and  he  may  obtain  fnrther  time, 
after  the  expiration  of  the  six  weeks,  by  motion  in  court,  on  an  aiBda- 
Tit  of  special  circumstances^.  If  the  defendant  do  not  appear  on  the 
first  rule,  or  appearing,  do  not  plead  on  the  second,  judgment  may 
be  entered  up  for  tiie  king* ;  or  process  of  extent  may  issue,  without 
any  judgment  on  the  scire  ybciaf' :  And  it  is  an  indulgence  in  the 
court  that  they  do  not  enter  up  jodgmoit ;  for  if  judgment  wef« 
entered,  then  the  court  would  be  concluded,  though  perhaps  the 
defendant  had  no  notice  of  the  debt*.  The  defendant  having  ap- 
peared to  the  tctre  /«cta«,  may  either  move  the  court  to  set  aside  the 
proceedings,  if  irregnhr*^ ;  or  plead  in  abatement  or  in  bar,  or  demur, 
as  in  other  actions'. 

In  treating  of  the  tetre /acios  to  repeal  letters  patent,  it  will  be 
proper  to  consider,  1st,  in  what  cases  it  lies,  and  in  what  not;  MIy, 
the  writ  itself,  and  mode  of  suing  it  out;  and  Sdly,  the  proceedings 
thereon.  If  the  king  grant  any  thing  which  by  law  he  cannot 
grant,  he,  jtire  regio^  for  the  advancement  of  justice  and  right,  may 
have  a  Bcire  facias  to  repeal  his  own  letters  patent^ ;  as  if  be  grant 
lands  which  were  conveyed  to  the  king  by  covin,  to  defeat  a  subject 
of  his  seigniory! :  But  if  the  patent  be  void  in  itself,  non  ccmcetrii 


•  Trem.  P.  C.  609.  vGilb.Eicheq.  170. 

*  West,  31 7.  and  see  OHb.  Excbeq.  168,  >»  3  Price.  378.  ««V  9U 
9.  I  For  the  fom  of  an  teue  in  mr*  faau. 


«  Gilb.  Excbeq.  169.  on  an  extent  in  mi  against  the  assignees  of 

d  West,  318.  a  baokrnpt,  see  ApfMikl.  Chap.  XU.  §  5. 

•  Oilb.  Excbeq.  169.  Parker,  94.  k  4  ia,t  88. 

f  Weat,  317, 18.  I  Dyer,  269.  a. 
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RiAjr  be  plemled,  witfioul  a  «c«r«/aciu  to  repeal  it*.  So,  if  the  king^s 
grant  be  fomided  upon  a  fraud,  or  lidee  aaggestion,  be  may  have  a 
scire  facias  to  repeal  it^ ;  aa  if  tbe  patent  recite  another  to  have 
an  office,  who  bad  in  truth  forfeited  it,  and  grant  it  when  it  shall 
happen  to  be  vacant,  after  the  death,  surrender,  &a  of  that  other^ ; 
or  that  the  invention,  for  which  it  was  granted,  was  a  new  one,  when 
it  had  been  prenoualy  invented,  or  used  by  others.  So,  if  an  officer 
make  a  forfeitare  of  hia  oSc^  granted  by  patent,  the  king  may  have 
a  eeire  /acia9  for  repealing  his  patent^ ;  and  that,  without  an  inqni- 
tttion  or  office  found  of  the  forfeiture".  So  if  the  kmg,  by  h»  letters 
patent,  grant  the  same  thing  to  two  persons,  the  first  patentee  may 
have  a  scire  facias  to  repeal  the  second  patent';  but  tbe  second 
pateotee  cannot  bring  a  tctre  facias,  though  the  better  right  shouM 
be  in  him^ :  And  in  general,  where  a  patent  is  gnnted  to  the  pre- 
jndioe  of  another,  he  may  have  a  scire  ybcioe  to  repeal  it,  at  the 
king^s  suit;  as  if  a  market,  lair,  &c.  be  granted  to  tbe  annoyance 
and  pr^ndice  of  an  anoMBt  market,  or  fair  of  another'*.  It  has 
indeed  been  hoMen,  that  the  person  prejudiced  by  the  patent  may, 
upon  the  inrdment  of  it  in  Chancery,  have  a  scire  facias  to  repeal  it, 
as  weH  as  the  king*. 

A  scire  facuu  for  repealing  letters  patent  is  an  original  writ, 
issuing  out  of  Chancery ;  and  is  usually  directed  to  the  sheriff  of 
Middlesex^  and  returnable  in  the  petty  bag  office,  for  it  is  a  record 
there^ :  Or  it  may  be  brought  in  the  King's  Bench' ;  and  if  it  be 
returnable  there,  that  court  only  have  jurisdiction  to  examine  the 
irregularity  of  the  issuing,  and  return",  &c  This  writ  ought  to  be 
founded  on  some  matter  of  record :  And  therefore,  a  scire  facicu  to 
repeal  a  patent  ought  to  be  in  Chancery,  where  the  patent  is  upon 
record ;  or  in  a  court  where  a  forfeiture,  or  other  cause  of  repeal, 
appears  by  office,  or  other  matter  upon  record  in  the  same  court". 


>  9  Rol.  Abr.  191.  (8.)  pL  S.  V  Dyer,  376,  7. 

^  4  Iiift  8S.  Bra.  AKr.  tit  itefii,  U.  tiu  ^  iiL  876.  3  Lev.  230.  S  Vant  344.  S.  C* 

Pemiom,  II.  II  Co.  74.  !>.  S  Rol.  Abr.  191.  «  6  Mod.  S29.  sod  tee  2  Wms.  SaumI. 

(T.)  73.  f.  Com.  Dig.  tit.  Ptiml,  F.  6.  1  Dunii: 

«  Dyor,  197,  b.  9c  East,  367. 

«  id  197.  b.  19S.  ••  81 1. 8.  k  4  iQgt.  88.  3  Lev,  983. 

•  Id,  811.  tu  I  4  Init.  78. batMe6  Mod  989. 

'  4  ItM.  as.  Dyer.  197.  W  198.  a.  8  016  Mod.  889. 

Rol.  Abr.  191.  (U.)^  8.  •  3  Lev.  883.  and  iceaMod. 889. 
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But  the  patent  itself  is  a  safScient  record,  opon  ft hlch  a  wcite  faciiM 
may  be  founded  for  repealing  it*.  So  an  ioqiiishioD,  ivhich  finds  a 
patent  and  cause  of  forfeiture,  is  a  suffioienl  gn>aDd  for  a  scire 
/acian^ ;  or  an  information  or  indictmenl  for  an  ofibnce  wbidi  is  a 
cause  of  forfeiture,  and  a  conyiction  thereon^  Previously  to  suing 
out  the  writ,  ti  petition  or  memorial  must  be  presented  to  his  ma- 
jesty, and  a  warrant^  obtained  thereon  to  the  Mtorney- general,  upon 
which  he  will  grant  bis  Jiai^  for  suing  it  out :  but  it  is  said,  that 
when  a  patent  is  granted  to  the  prejudice  of  a  subject,  the  king  of 
right  is  to  permit  him,  upon  petition,  to  use  his  name  for  the  repeal 
of  it,  in  a  scire  facias  at  the  king's  suit,  in  order  to  prevent  mulfi* 
plteity  of  actions  upon  the  case,  which  will  lie  notwithstanding  such 
void  patent'.  In  point  of  form,  the  scire  faeias  recites  the  patent, 
and  states  the  ground  upon  which  ^it  is  meant  to  be  impeached ;  as  if 
the  patent  be  for  a  new  invention,  that  the  patentee  wds  not  the  first 
and  true  inventor ;  but  that  it  had  been  previously  inv«ntcd,  or 
used  by  others*  :  And  a  scire  facias  by  the  king  to  repeAla  patent, 
upon  the  forfeiture  of  an  office,  ought  io  seit  forth  the  cause  ^  the 
forfeiture'^ :  but  it  is  not  necessary  to  dp  so,  in  a'^ctre  facias  h^f  a 
former  patentee^;  and  if  the  writ  allege  matter  by  the  words, 
*^  whereas  we  are  given  to  understand  and  be  informed,**  &c.  it  is  well 
enough ;  ^or  they  are  sufficient  to  put  the  party  to  answer^.  A  scire 
facias  out  of  the  petty  bag  office,  to  repeal  a  patent,  rieturnable  before 
the  king  in  his  Chancery,  ubicunquCy  &c.  generally,  is  good,  without 
limiting  it  to  EnglancP. 

The  judgment  on  a  scire  facias  for  repealing  letters  patent,  may 
be  either  by  confession  or  default :  If  the  defendant  can  say  nothing 
for  maintaining  the  patent,  judgment  may  be  for  annulling  it,  upon  his 
confession*^;  or  if  he  do  not  appear,  upon  scire  feci  or  two  nik^ 
returned,  judgment  shall  be  given  in  like  manner,  for  his  default*. 
If  he  appear  to  the  writ,  he  may  plead  thereto,  in  abatement  or  in 


>  d  Ler.  ^3.  »  Oyer,  198.  b.  S  Rtcb.  Pr.  C.  P.  1195. 

^  Oooi.  Dig.  tit.  Patent,  F.  7.  •  Dy«"»  » W-  *»• 

*  «  RIcU.  Pr.  C.  P.  99 1 ,  k  3  Ler.  928. 

*  Id.  392.  1  1  Str.  146. 

*  liL  395.  »  Dyer,  197.  b. 

f  3  Vent344.  ^  UUnd.  198.  a.  S  Rol.  Abr.  19«.(X.) 
c  Append.  Chap.  XLI.  §  6.  Lil.  Bot.  41 1.     ^.H.  and  ks  2  Dura&  At  EaU,  554.  Wl. 
\  Rich.  Pr.  C.  P.  395. 
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bar;  or  be  nay  demur  upon  the  MtefaciaM^  if  the  matter  alleged 
be  not  sufficient  for  a  repeal  of  the  pateot\  If  the  writ  be  returnable 
in  the  petty  bag  offieei  and  isaue  be  joined  thereon,  the  court  of 
Chaooery  cannot  try  it  by  a  jury ;  but  the  chancellor  delivers  the 
record  to  the  court  of  King's  Bench,  to  be  tried  tbere^  :  and  though 
it  is  saidi  thai  after  trial  had,  the  record  is  to  be  remanded  into 
Chancery,  and  judgment  to  be  there  given,  yet  the  practice  has  been, 
to  give  judgment  in  the  King's  Bench'' :  And  if  there  be  a  demurrer 
to  part,  and  issue  on  the  residue,  the  chancellor  delivers  the  whole 
record  to  the  court  of  King's  Bendi,  and  judgment  is  given  there 
upon  the  demurrer,  as  well  as  upon  the  issue^.  Formerly,  it  seems, 
the  chancellor  used  to  deliver  the  record  propria  manu^  to  the  court 
of  King's  Beneh  himself;  but  the  present  course  is  to  deliver  it  by 
the  clerk  of  the  petty  bag ;  for  what  is  done  by  his  officer,  may  be 
said  to  be  with  the  proper  hand  of  the  chancellor** :  And  it  is  not 
necessary  that  the  issue  should  be  tried  at  bar :  It  may  be  tried  at 
mti  prnuf.  And  if,  on  a  9cir€/ouna$  to  repeal  the  grant  of  a  market, 
it  be  found  that  the  groM  was  to  the  prejudice  of  another,  it  is  suffi- 
cient, though  it  be  not  found  that  the  u$er  was  prcgudicial^.  The 
jadgment  ia  a  Mcire  /acitu  for  repealing^  a  patent  is,  that  **  the  said 
letters  patent  of  our  said  lord  the  king  be  revoked,  cancelled,  vacated, 
annulled,  void,  invalid,  and  altogether  held  for  nothing;  and  that 
the  inrolment  thereof  be  cancelled,  quashed,  and  annulled^."  On  this 
judgment,  the  prosecutor  is  not  entitled  to  his  costs ;  it  being  holden, 
that  the  statute  8  &  9  W.  111.  c.  11.  §  3.  giving  costs  in  all  suits 
upon  writs  of  Mcire  ycicuis,  does  not  extend  to  a  $cire  /aoioi  to 
re|)eal  a  patent,  prosecuted  in  the  name  of  the  king*. 

A  iGtre  fajciia%  for  the  subject  is  in  general  founded  on  a  recogni- 
zance or  judgment :  Upon  the  former,  it  is  an  original  proceeding ; 
but  upon  a  judgment,  it  is  only  a  continuation  of  the  former  suit :  and 
therefore  where  the  defendant's  attorney,  pending  an  action,  agreed 


*3LeT.  S21.  i^l  Str.  43. 

^  1  Eq.  Cas.  Abr.  128.  h  4  i„,t.  88.  Dyer,  197.  b»   And  for  the 

*  Id,  pL  7.  fb).  proceedingt  10  general  on  a  uin  fatiat  to 
'  Latch,  3.  I  Eq.  Cas.  Abr.  128.  repeal  a  pateot,  tea  Com.  Dig.  tit  J^teni, 

•  1  £q.  Cat,  Abr.  198, 9.  2  Wms.  Sauod*      F.  2  Wmt.  Saund.  73.  p.  q*   Chit.  Pmvg. 
6.(1).  330,31. 

'  Cro.  Car.  313.  ^  7  Durnt  k  Eaat,  367. 
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that  no  writ  of  error  should  be  broaght,  and  afterwards  the  defen-> 
dant  died,  between  the  execution  and  return  of  the  writ  of  inquiry, 
and  thereupon  a  sfnre  facias  issued  against  his  ezecutorSy  to  shew 
cause  why  the  damages  assessed  upon  the  writ  of  inquiry  should  not 
be  recovered  against  them,  upon  which  they  brought  a  writ  of  error ; 
the  court  of  King's  Bench  held,  that  the  executors  were  bound  by 
the  agreement  of  their  testator^s  attorney,  and  accordingly  ordered 
him  to  nonpros  the  writ  of  error* :  for  this  is  not  a  new  action,  but  a 
continuation  of  the  old  one ;  it  is  only  a  scire  facias  to  reYiTe  the 
former  judgment;  and  as  the  testator  himself,  if  he  had  liTod,  oonld 
not  have  brought  a  writ  of  error,  so  neither  can  his  exeoiitor8\ 

Recognizances,  we  have  seen^  are  at  common  law  or  by  statute ; 
and  the  latter  are  either  founded  on  a  statute  merchant  or  statute 
staple,  or  are  in  nature  of  a  statute  staple,  by  the  28  Hen.  VIII.  c.  6. : 
But  a  distinction  is  to  be  made,  with  regard  to  the  time  of  salng  out 
execution,  between  recognizances  at  common  law,  and  statutes  mer- 
chant, &c. ;  for  upon  the  former,  if  the  conusee  did  not  take  oat 
execution  within  a  year  after  the  day  of  payment  assigned  io  the  re- 
cognizance, he  was  obliged  to  commence  the  fuit  again  by  original ; 
the  law  presuming  the  debt  might  have  been  paid,  if  he  did  not 
sue  out  execution  within  a  year  after  the  money  became  payable. 
This  was  altered  by  the  statute  Wesim.  2.  (13  Edw.  I.)  stat.  1.  c.  45. 
which  gives  the  conusee  a  scire  facias  to  revive  the  judgment,  and 
put  it  in  execution,  if  the  conusor  cannot  stay  it,  by  pleading  sach 
matters  as  the  law  judges  sufficient  for  that  purpose,  such  as  a  re- 
lease, &c.  But  the  conusee  of  a  statute  merchant,  &c.  may  at 
any  time  sue  execution,  without  the  delay  or  charge  of  a  scire 
facias^. 

Another  distinction  is  to  be  made  between  recognizances  at  com- 
mon law,  and  by  statute ;  for  on  the  first,  if  the  conusee  die  before 
execution  sued,  his  executor  shall  not  sue  it,  even  within  the  year, 
without  bringing  a  scire  facias  against  the  conusor :  The  reason  is, 
because  the  law  presumes  that  the  debt  might  have  been  paid  to  the 
testator,  and  therefore  will  not  suffer  the  debtor  to  be  molested,  unless 


•7  Ournf.  &  Eait,  388.  «  Bic.  khr.  tit  Ejxcstkm,  B.  S,  3.  tit. 

*  Ann,  1 1 10.  Sdr^fmcist,  C.  2. 
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it  appear  that  he  hath  omitted  to  perform  the  judgment;  and  for  that 
purpose  a  scire  facias  most  be  brought  by  the  executor,  for  the 
alteration  of  the  person  altereth  the  process  at  common  law.  Bot 
this  tending  to  delay,  the  scire  fadas  was  taken  away  on  reoogni* 
zances  created  by  statute  law,  by  the  several  acts  of  parliament 
which  introduced  them  ;  and  therefore,  upon  the  death  of  the  conusee 
of  a  statute  merchant,  &c.  his  executors  may  come  into  Chancery, 
and  upon  producing  the  testament  and  the  statute,  have  executba 
without  a  scire  facias  J  as  the  testator  himself  might  have  had*. 

But  the  recognizance  which  will  here  principally  claim  our  atten- 
tion, is  the  recognizance  entered  into  by  the  hail  in  an  action,  or 
upon  a  writ  of  error,  either  alone  or  jointly  with  the  principal.  The 
form  of  the  recognizance  of  bail  in  an  action  differs,  accordingly  as 
the  action  is  by  IMl  or  original :  In  actions  by  biU  in  the  King^s 
Bench,  the  undertaking  of  the  bail  is  general,  that  if  the  defendant 
be  condemned  in  the  action,  they  will  pay  the  condemnation  money,  if 
the  defendant  shall  not  pay  the  same,  or  render  himself  to  the  prison 
of  the  marshal^.  In  actions  by  original  in  the  Kjug's  Bench,  as 
well  as  in  the  Common  Pleas,  their  recognizance  is  taken  in  a  penalty 
or  sum  certain,  being  double  the  amount  of  the  sum  sworn  to,  or 
10002.  beyond  that  sum,  if  it  exceed  lOOOl.,  upon  the  like  condition''. 
Therefore,  if  the  defendant  be  condemned  in  the  action,  and  do  not 
pay  the  condemnation  money,  or  render  himself  to  the  prison  of  the 
marshal  or  warden,  in  due  time,  or  if  there  be  several  defendants, 
and  they  do  not  all  render  themselves^  the  recognizance  is  forfeited, 
and  the  bail  are  liable  to  be  sued  thereon,  unless  discharged  by  some 
of  the  means  stated  in  a  preceding  chapter* :  And  a  cognoioit  by  the 
principal,  without  notice  to  the  bail,  does  not  discharge  tbem^;  unless 
time  be  given  to  the  former,  beyond  that  in  which  the  plaintiff  would 
have  been  entitled  to  judgment  and  execution,  had  be  gone  to  trial 
in  the  original  caused.    But  if  the  principal  be  not  condemned,  or 


*  Id,  ibid.   And  see  farther,  ai  to  the  scire  ^  Ante^  9,15, 

fadat  on  recognizances  at  common  law,  or  '3  Lev.  193.  1  Vent.  315. 

by  tUtote,  2  Saund.  6.  (1).  71.  b,  c,  and  for  «  Chap.  XIL  p.  314,  6lc,  ' 

the  Mxrt  fadat  ad  rekabtndum  Urram^  which  f  5  Durot  k,  East,  277.  and  see  4  TaunL 

lies  for  avoiding  ezecations  on  statutes  mer-  456.   5  Taunt.  319.  1  Marsh.  59,  S.  C. 

chant,  &c.  see  Bac.  Abr.  tit  Scire  facias^  Ante,  315. 

414, 15.  2  Saaud.  72.  (5, 6.)  c  4  Taunt.  456.  5  Taunt.  319.  l^Marsh. 

k  AnU,  274, 5.  59.  S.  C.  and  lee  1  Taunt.  159. 
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(which  18  taDtamount,)  be  not  ^condemned  in  the  same  acliooi  as 
where  the  plaintiff  declares  against  the  defendant,  for  a  different  cause 
of  action  from  what  is  expressed  in  the  process^  or  affidavit  to  hold 
to  bailey  or  by  origincU  in  the  King's  Bench,  in  a  different  county 
from  that  where  the  action  is  brought^  his  bail  are  discharged :  And 
they  are  abo  discharged,  where  the  cause  is  referred  to  arbitration, 
unless  it  be  agreed  on  the  reference,  that  a  verdict  shall  be  taken,  and 
judgment  entered  for  the  plaintiff's  security"*. 

Before  any  proceedings  can  be  bad  against  the  bail  in  the  action, 
upon  their  recognizance,  a  capias  cui  Bati§faciendum  roust  be  sued 
out  against  the  principal,  and  returned  non  est  inventus :  For  it  is 
clearly  settled,  that  no  scire  facias  or  action  of  debt  lies  against  the 
bail  in  the  action,  until  a  non  est  inventus  be  returned,  upon  a  capias 
ad  satisjaciendum  against  the  principal ;  for  the  bail  are  not  bound 
to  render  the  principal,  till  they  know  by  the  plaintiff's  suing  out 
this  writ,  that  he  meaqs  to, proceed  against  the  persdn  of  the  defen- 
dant^ :  And  where  the  defendant  having  put  in  and  perfected  bail,  a 
capias  ad  satisfaciendum  was  lodged  and  returned  non  est  tnven- 
tusy  and  proceedings  being  had  against  the  bail,  they  rendered  the 
principal  in  time,  after  which  the  defendant  was  bailed  again  and  dis« 
charged  ;  the  court  held,  that  proceedings  could  not  be  had  against 
the  last  bail,  without  taking  out  a  fresh  capias  ad  satisfaciendum!. 
If  the  principal  be  already  in  custody  of  the  sheriff,  on  eivU  proces«)S, 
or  a  criminal  charge^  the  sheriff  will  not  be  justiBed  in  returning 
non  est  inventus ;  but  otherwise  this  return  will  be  good^  though 
the  plaintiff  knew  where  to  find  the  defendant' :  And  so  as  the  capias 
ad  satisfaciendum  be  regularly  sued  out  and  returned,  it  may  be 
fled  it  any  time;  the  filing  being  mere  matter  of  form^  If  the 
principal  die  after  the  return  of  the  capias  ad  satisfaciendum^  and 


•  I  Str.  202.  2  H.  !1Iqc  278.  G^.  II.  r«y.  3.  a.  K.  B. 

b  6  Diirnf.  &  Eait,  3€3.  7  Ournf.  &  East,  '  1  Barn.  &  Aid.  212. 

80.  e  Per  Cur.  M.  42  Geo.  HI.  K.  B.  1  New 

«3  Lev.  235.  R.  E.  2  Geo.  H.  K.  B.  Rep.  C.  P.  251.  16  East,  2. 

Baraa,  116.  h  ^  Maule  &  Sel.  238. 

^  Ante,  870.  i  SUBoe  v.    WaUaoe  mnd  anoiker,   bml  rf 

«  Poph.  186.  W.  Jon.  29. 139.  Cro.  Car.  Qtwthome,  WL  43  Geo.  III.  K.  B. 

481..  Sty.  Rep.  281.  288.  323.  Lutw.  1273.  k  I  Ler.  225.  3  Bur,  1360.  1  Blac  K<f. 

1  Ld.  Raym.  156.  10  Mod.  267.  R.  £,  5  393.  $•  O 
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before  thd  reiura  19  filed,  the  bail  are  fixed,  tad.  the  court  mill  not 
stay  the  filing  of  the  return  in  fa?o«r  of  the  baii^. 

The  capias  ad  idiUfaeiendum  against'  the  princtpaly  should  be 
directed  to  the  sheriff  of  the  county  where  the  original  action  was  laid. 
And,  in  the  King's  Bendfa,  where  the  proceedings  are  by  Mil,  there 
ttusl  he  eight  daya,  or  If  by  originalj  fifteen  days  between  the  fe«fe 
anA  ret  am  of  the  writ*^  %  the  latter  being  a  case  excepted  out  of  the 
statute  18  fiait.  11.  eitat  2.  o.  2.  §  7.  This  writ  must  be  made  re- 
ta^ftUe^like  the  fomber  proceedings,  on  a  day  certain,  or  general 
return  day:  And  in  order  to  charge  the  bAil,  it  must  lie  ybur  days 
exclttrive  in  the  sheriff's  ofllce^,  which  must  be  the  la$i  four  days 
befbf e  the  return**  %  and  iunday  is  not  reckoned  as  one  of  them*.  So, 
IB  the  Oommon'  Pte^,  there  most  be  fifteen  days  between  the  teste 
and  return  of  the  capiae  ad  eatiefaciendum^ ;  which  must  \fe  tested 
in  or  after  the  term  in  which  the  judgment  was  signed  against  the 
pranoipal :  and  thertfore  wlieire  it  waa  tested  of  a  prior  term,  the 
eovrt  of  Common  Pleas  set  aside  the  proofeedings  against  the  bail*, 
lo'ttiat  <)Ottrt  aibo,  the  writ  must  Ke  in  the  sheriff's  office,  four  days 
exclusive  before  it  is  retumablB^;    *  ^ 

Upon  tfie  return  of  non  eeiinwrntui  to  the  capias  ad  satisfacien- 
dusHy  the  recognizance  bring  forfeited,  the  plaintiff  may  proceed 
thereon  against  the  bail  in  the  action,  by  action  of  debt^  or  scire 
facias :  And  the  proceeding  may  he  commenced  on  the  return  day, 
or  by  arigihat^  on  the  qudrto  die  post  of  the  return,  of  the  capias 
ad  satisfaciendum  against  the  principal*.  In  debt,  the  plaintiff  may 
bring  one  action  against  all  the  persons  bound  in  the  recognizance, 
or  several  actions  against  ieach  of  them  :  But  one  scire  facias  seems 
in  all  cases  to  be  sufficient ;  and  the  recognizance  being  joint  and 
several,  it  is  holden  that  the  execution  may  be  several,  though  the 


*  FM  V.  Lodgt,  E.  94  Geo.  HI.  K.  B.  •  1  Bam.  &  Aid.  528. 
6  Durnf.  &  East,  284.  t  Barnes,  76. 

»9Salk.  60S.  9  Ld.  Hiqrni.  1171..S.C.  I  1  H.BVic*74.  Imp.  C  P.  539. 

R.  E.  5  Geo.  IL  reg.  3.  a.  K.  B.  ^  Cat.  Pr.  C.  P.  34.  Barnes, 64. 

*  aSaUc  599.  H.  £•  5  Qai..IL  r««  3.  a.  *  8  Durnf.  k  East,  628.  and  sec  9  Ld. 
K.  B.                                                          .      Ri^Srfa.  1^7.  9  SW.  866.  S.  €. 

*  13  East,  588. 
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scire  facias  was  joint ;  for  the  judgment  is  not  to  recover ^  bat  to 
have  execution  according  to  the  reoogniianoe^* 

Id  an  action  of  debt  upon  a  reoogniiance  of  bail,  the  defendant 
cannot  be  arrested ;  for  the  sufficiency  of  the  bail  most  have  been 
proved  or  adnutted,  previous  to  their  being  allowed ;  and  if  the  de- 
fendant were  arrested  in  such  an  action,  there  would  be  bail  in  in^lmi* 
tumK  And  where  a  writ  is  sued  out  upon  a  reeogniiance  of  bmil,  it 
is  necessary,  that  after  the  words  ^*  in  a  plea  of  treepaesj^*  there 
should  be  inserted  the  following  clause,  '*  and  cdio  to  a  biU  of  ike 
<<  said  plaintiffs  against  the  said  defendant  in  a  plea  of  debt 
*^  upon  recognizance,  according  to  the  custom  of  our  court  before 
^^  us  to  be  exhibited  ;'*  otherwise  the  defendant,  or  his  attorney, 
is  not  bound  to  accept  a  declaration  in  debt  upon  such  reoogni* 
zance''. 


We  have  already  seen%  what  time  the  bail  are  allowed  to  i 
their  principal,  when  they  are  proceeded  against  in  an  notion  of  debt 
upon  their  recognizance*  We  have  also  seen*,,  that  in  an  notion  of 
debt  on  recognizance,  when  the  prooeedioigs  are  stayed  on  payment 
of  debt  and  costs,  the  bail  must  pay  the  costs  in  that,  as  well  as  the 
debt  and  costs  in  the  oripnal  action,  though  they  apply  within  the 
time  allowed  them  for  surrendering  the  principal :  And  on  that  ac- 
count, it  is  in  general  more  advisable  to  proceed  against  the  bail,  by 
action  of  debt  on  the  recognizance,  than  by  scire  faunas,  wherein  no 
costs  are  allowed,  unless  they  appear  and  plead,  or  job  in  demurrer^. 
There  is  also  a  further  reason  for  proceeding  by  action  of  debt  on 
the  recognizance,  namely,  that  in  such  an  action,  the  plaintiff  may 
recover  damages  for  the  detention  of  the  debt,  which  he  cannot  do  in 
scire  facias^.  But  as  a  copy  of  tl|e  process  must  be  served  in  debt, 
if  the  bail  be  out  of  the  way,  or  the  pkintiff  do  not  niean  to  give 
them  notice,  he  must  proceed  by  scire  facias  on  the  recognizance. 

A  scire  facias  against  the  bail  in  the  aoUon,  issues  out  of  the  court 


»  Bac  Abr.  tit.  ExwaOmm,  G.  1  Ler.  S85.         *  AnU^  309,  10. 
1  Sid.  339.  S.  C.  •  A^U^  559. 

»ifiil#,194.  f  Stot.8«&9W.lII.e.U.i3.  SBoiiifr 

«R.  E.  15  Geo.  U.  K.  B.  ilnlf,  171.  Pul.  14. 
Cas.  Pr.  C  P.  18.  Imp.  C.  P.  532.  1 3  Bur.  1791. 
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In  which  the  action  wts  depending ;  and  begins  b^  stating  the  recog- 
/lisance,  after  vrhich  the  jadgment  is  set  forth,  prout  patet  per  re- 
wrdmm :  And  on  a  recognizance  of  bail,  taken  in  an  action  by  ari- 
gmedj  there  is  no  incongraity  in  stating,  that  the  recognizance  was 
talLen  in  an  action  '<  then  ktely  Gomfumceif,  and  depending  in  the 
King^  Bench ;''  for  the  action  may  be  said  to  commeiice  in  this 
court,  when  its  jnrisdiction  attaches  upon  the  origbal  writ  sued  ont 
of  Cbancery\  Tlie  writ  then  states,  that  the  principal  has  not  paid 
the  debt  or  damages  recoYcred,  nor  rendered  himself  to  the  prison  of 
the  marshal,  or  warden^ ;  and,  in  the  King's  Bench,  it  coodades  by 
requiring  the  sheriff  to  make  known  to  the  bail,  that  they  be  before 
the  JLing  at  Weetmmeterj  on  a  day  certain,  (by  AtU,  or  by  arigmal 
on  a  general  return  day,  wheresoeTor,  &cO  to  shew  if  they  have  or 
know  of  any  thing  to  say  for  themselves,  why  the  plaintiff  ought  not 
to  haTe  his  execution  against  them,  far  the  debitor  damages  aforesaid, 
(by  UU,  or  by  original  for  the  sum  acknowledged,)  according  to  the 
force,  form  and  eflfect  of  the  recognizance,  if  it  ehall  seem  expedient 
for  him  so  to  do ;  and  farther*,  &c.  In  the  Common  Pleas,  the  bail 
are  reqmred,  by  the  writ,  to  be  before  tiie  king's  jnsiioes  at  FFesi- 
mmeier,  on  a  genend  return  day,  to  shew,  &c.  why  the  penalty  of 
the  recognizance  should  not  be  made  of  each  of  their  lands  and 
chattels^,  ficc  On  a  recognizance  of  bail,  the  ecire  faciae  against 
the  prindpal  is  tn  hoc  paries  or  that  be  do  and  recelTe  what  the 
court  shall  consider  of  him  in  iku  bebaif ;  but  against  the  bail  it  is  m 
ed  parte^  or  that  they  do  and  receive  what  the  court  shall  consider 
of  them  in  that  behalf*.  And  where  a  tcire  faciat  was  brought 
against  three  persons  as  bail,  upon  a  recognizance  acknowledged  by 
them  and  the  principal  jointly,  the  writ  abated ;  because  this  being 
founded  on  a  record,  the  plaintiff  ought  to  set  forth  the  cause  of  the 
▼iriance  from  the  record,  as  that  one  was  dead' :  But  if  an  action  be 
brought  upon  a  joint  bond  against  three  only,  when  there  are  four 
or  ive  obUgors,  there  the  defendant  ought  to  shew  that  it  was  made 


*  U  Eaft,  539.  of  Wutmmtter,  oo  the  removal  of  a  cause 

*  9  Salk.  439.  3  Salk«  320.  2  Ld.  Raym.  ooder  15t  by  habetu  corput,  into  the  King's 
804.  S.C  Bench,  iif.  i  15. 

*  Append.  Cbap.XU.  S  8, 9. 1 1,  18.  •  1  Ld.  Raym.  93.  2  Salk.  599.  S.  a  but 
<  /d  §  10.  13.  And  for  the  form  of  Kjeke  tee  1  Ld.  Raym.  532.  smb.  ttmtta. 

fmkM  against  bail  in  the  Exohequer,  see  ttf.  '  Aleyn,  21. 
1 14.  and  against  bail  in  the  palace  court 


Digitized  by 


Google 


11^2  OF  SClllB  JffACTAa 

by  them  and  others  in  full  lifei  not  nttned  ih  the  writ;  for  ofherwine 
the  court  will  not  intend  that  the  bond  Was  eesled  bjr  dl  of  tlle•l^ 
In  scire  facia$  to  hare  necutidn  for  the  damagieB  and  coitt  recotered 
aicainst  I«  B.  upon  a  recognisance. of  bail,  conditioned,  in  ease  the 
said  I.  B.  and  G.  K.  should  be  coDdemned,  that  I.  B.  and  O.K. 
should  pay,  &c.  or  render  tbemselyes,  the  piainlifSi  allege  that  1.  B. 
and  G.  K.  ha^  not  paid,  &o«  or  reodered  thcnMclTea,.  aecorditig  to 
the  form  and  eSeot  of  the  recognicanoe ;  the  ooiirt  of  King's  Bench 
held,  on  special  demurrer,  4hat  the  breach  was  ill  assigned:  for 
mm  oon$iai  but  that  I.  B.^  who  was  alone  condemned,  liaa  paid  or 
rendered^. 


By  the  recognizance  of  bail  in  erroTj  which  mU  be  more  fully 
treated  of  in  the  next  chapter,  theplamtiff  er  plaintiflb  in  the  writ 
of  error  become  bound,  with  two  suflBdent  sureties)  la  dduble  the 
sum  adyodged  to  be  recovered  by  the  former  judgneniyto  pnieeente 
tiie  writ  of  error  with  effirat^  end  also  to  satisfy  and  pay,  if  the  judg*- 
ment  be  aiBrascd^  as  trell  <the  debt  or  damages  ami  csets  adljndged 
ipoa  the  former  judgment^  as  also  all  costs  and.  .damagse  to  he 
awarded' for  (the  delay  4>fextocution^'  Therafoke^if  tfie  writ  of  earer 
he  nea-prossed  or  disoontindedi*  or  tlie  girilgment  affiimad,  the  de- 
fendant in  etror  may  prooeedagainat  the  bail,  upon  their  reooga^ 
zanoe,  by  action  of  debt  hr  eeire  fadiu  at  -hia  dedion :  Aad  as  a 
render  in  this  oase  will  act  excuse  the  bailS  these  is  no  occaaiaB  to 
sue  out  a  capias  ad  saHs/aoionshim,  in  order  to  proceed  against 
them. 

The  ecire  faciag  against  bail  in  enror  sluraU  be  brought  in  the 
same  court  where  the  recognisance  was  taken,  unless  it  was  taken 
in  the  Common  Pleas,  and  tiien  the  mte'faeiae  may  be  broaght 
either  in  that  court,  or  in  the  King's  Bench,  to  which  the  leioord  is 
supposed  to  be  removed*.  This  writ  is  made  cut.  by  the  eierk  of  the 
errors' ;  and  on  a  repognizance  taken  in  the  King's  Bench,  it  recites 


•  Aleyiiy  SI.  And  tee  farther,  ai  to  tike  Gea  Itl.  c.70.  and  lee  Append.  Ckap.  XU. 

idrv  fanat  aguoat  bail  to  the  action,  2  §  16,  17, 18. 57.  Chap.  XLII.  }  e»,  ttfu 

Wmi.  Saimd.71.  c.  to7«.e.  '  R. M.  d  W.  I&  M.  (h).  K.  B. 

■>  4  Maule  a  Sel.  33.  and  see  S  Moore,  66.  « lii,  EnL  643.  3  Mod.  SSI.  I  Wila.  9S. 

«  SUt  3  Jae.  I.  c.  8.  13  -Obt.  II.  ttat.  2.  '  Bsnm,  99. 
c.  2.  §  9.  16  <t  17  Car.  II.  c.  8.  §  3.  19 
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not  only  the  reeogoistnoe,  but  the  eonditioB  of  it,  and  the  irfRrmaace 
of  the  jodguient^  &c.  but  oo  a  reoogaizance  taken  in  the  Common 
Pleaa,  the  scire /aaiai. mefelj  atatea  the  reoofaizance,  and  the  non- 
payment of  the  sum  acknowledged  to  be  due^ ;  for  in  that  conrty 
the  condition  of  the  recognizance  in  error  ia  not  ineerporated,  a9  it  is 
in  a  recognizance  of  bail  on  a  capUu  ad  respandendumf  but  is  sub- 
scribed by  way  of  defeazanoe ;  so  that  the  reoognizanoe  and  condition 
are  two  distinct  records'" :  And  besides,  if  the  condition  were  stated, 
it  would  be  necessary  to  state  also  the  aflBrmance  of  the  judgment, 
which  might  occasion  difiiculty,  if  the  bail  were  to  appear,  and  plead 
nul  tiel  record  of  the  judgment  of  affirmance,  which  remains  in  the 
King's  Bench''. 


A  eeire  faeiae  upon  a  jwdgw^eni  m  eHher  by  or  agalnat  the  eamiB 
or  different  parties.  As  between  the  $mne  partiea,  it  wiU  be  proper 
to  treat  of  a  tcire  fadae,  in  the  following  cases ;  first,  after  a  year 
and  a^  day ;  seooftdly,  after  a  writ  of  error  brought  in  the  King's 
Benehy  to  oompel  the  plaintiff  in  error  to  assign  errors ;  tbiTClly,  where 
jadgment  ia  giTen  ia  coMwonior  ^mmiily^  or  in  debt  on  bond  cobi- 
ditioaed  for  the  payment  of  an  cmniMly,  or  of  money  by  ineialmenU^ 
or  for  the  perforaaanoe  of  oovemanie,  and  damages  ariee,  or  money 
beconsea  payable,  on  the  aame  aeowrity,  after  the  judgment;  and 
fonrtbly,  when  the  debt  ar  daaaagea  reoovered  are  to  be  leTied  out  ef 
/mime  effects,  or,  in  the  case  of  an  executor  or  adminiatrator,  de 
bonie  preprHe.  And  first,  of  the  sctre  faciae  after  a  year  and  a 
day. 

At  eomaMHi  law^  in  reorf  actions,  where  land  was  recovered,  the 
demaadant  after  the  year,  might  have  taken  out  a  adre  /aciae  to 
revive  the  judgment,  beoause  the  jodgment  being  partioular  quoad 
the  laad^  with  a  certain  deaeriptioB,  the  law  required  that  the  execu- 
tion of  that  judgmeut  should  be  entered  upon  the  roll,  that  it  might 
be  seen,  wbetheiF  execution  was  delivered  of  the  aame  thing  of  which 
judgment  was  given ;  and  therefore,  if  there  was  no  execution  appear- 


•  Aiipend.  Chap.  XLI.  §  17.  'See  fartlwr,  as  to  the  teirt  fmiai  against 

^  /cT.  {  1 6.  bail  in  error,  S  Wms.  Saund.  79.  «•  tL 

«  Barnes,  93.  399. 
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ing  on  tbe  roll,  a  scire  facia$  issued,  to  shew  cause  why  execution 
should  not  be  awarded* :  Besides,  in  real  actions,  if  execution  was 
not  sued  within  the  year,  a  tctre  facias  lay  for  tbe  land,  because  no 
other  advantage  could  be  taken  of  the  judgment,  as  an  action  of  debi 
could  not  be  maintained  thereon^ 

But  if  the  plaintiff,  after  he  had  obtuned  judgment  in  a  personal 
action,  had  lain  by,  and  taken  no  process  of  execuUon  within  the 
year,  he  was  put  to  a  new  original  upon  his  judgment,  and  no  scire 
facias  was  issuable ;  because  there  was  not  a  judgment  for  any  par- 
ticular thing  in  the  personal  action,  with  which  the  execution  could 
be  compared :  Therefore,  after  a  reasonable  time,  which  was  a  year 
and  a  day,  it  was  presumed  to  be  executed,  and  the  law  allowed  him 
no  scire  faciasy  to  shew  cause  why  there  should  not  be  execution  ; 
but  if  the  party  had  exceeded  his  time,  he  was  put  to  his  action  on 
the  judgment,  and  the  defekidant  was  obliged  to  shew  bow  the  debt, 
of  which  the  judgment  was  evidence^  w|is  discharged^ 

To  remedy  this,  and  make  the  modes  of  prooeediiig  mate  uaUbnn 
in  both  actions,  the  sUtote  of  Westm.  2.  (13  Edm.  1.)  atat.  1.  c.  45. 
gave  a  scire  facias  to  the  plaintiff  in  a  personal  action  to  roThre  the 
judgment,  where  he  had  omitted  to  sue  execution  within  the  year 
after  judgment  was  obtained*'.  The  words  of  the  act  are,  <<that 
**  those  things  which  are  found  enrolled  before  them  that  havo  the 
^^  record,  or  oontuned  in  fines,  whettier  they  be  contracts,  coTenants, 
''  obligations,  services  or  customs,  reoognizanoes,  or  other  things 
*'  whatsoever  enrolled,  to  which  the  king's  court  may  lawftdly  give 
*^  effect,  from  henceforth  shall  have  such  force,  that  hereafter  it  shall 
*'  not  be  necessary  to  implead  upon  them :  But  when  the  plaintiff 
«  comes  to  the  king's  court,  if  the  recognizance  or  fine  levied  be 
*^  recent,  that  is  to  say,  levied  within  the  year,  he  shall  forthwith 
<<  have  a  writ  of  execution  of  the  same  recognisance.  And  if  per- 
^'  chance  the  recognizance  were  made,  or  fine  levied,  of  a  longer  time 
^  past,  the  sheriff  shall  be  commanded,  that  he  make  known  to  the 
^<  party  of  whom  the  complaint  is  made,  that  he  be  before  the  justices 


•  Bac.  Abr.  tit.  Execaiim^  H.  Salk.  60a  7  Mod.  6i.  2  Ld.  lUym.  806. 

■>  3  Salk.  391.  8.  C 

^  Bac.  Abr.  Ut  Executkm,  H.  but  lee  2         '  Bac.  Abr.  lit  £narfJ0fi,H. 
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*'  at  a  eertain  day,  to  shew  if  he  has  aay  thin;  to  say,  why  sueh 
'*  matters  enrolled,  or  contained  in  the  fiae,  ought  not  to  be  exe- 
«  euted :  And  if  tie  do  not  come  at  tlie  day,  or  come  and  can  say 
''  nothing  why  execotion  ought  not  to  be  made,  the  sheriff  shall  be 
"  ooBQinaDded  to  cause  the  thing  enrolled,  or  contained  in  the  ftoe^ 
'^  to  be  executed."  But  notwithstauding  this  statute,  the  plaintiff 
may  still  proeeed,  if  he  think  proper,  by  action  of  debt  on  the 
jadgment 

It  hath  been  doubted,  whether  a  9cire/cuias  lay  to  revive  a  judg- 
ment in  efedment^  after  a  year  and  a  day,  either  by  the  common  law, 
or  by  force  of  the  above  statute ;  for  at  common  law,  this  was  looked 
opoB  as  a  personal  action,  and  it  was  thought  that  the  statute  ex** 
tended  only  to  such  personal  actions  in  which  debt  or  damages  were 
recovered,  and  not  to  provide  a  remedy  in  ibis  case,  since  at  the  time 
of  making  the  act,  the  possession  was  not  recovered  in  this  action : 
Bat  it  seems  now  to  be  settled,  and  is  confirmed  by  daily  practice, 
that  a  scire  facias  lies  on  a  judgment  in  ejectment ;  for  the  words  of 
the  act  are,  '^  whether  they  be  contracts,  &c.  or  other  things  what»- 
floever  enpolled,"  which  comprehend  all  judgments,  and  give  the  Kke 
remedy  on  them  by  scire  facias,  as  the  demandant  had  on  a  judg- 
ment in  a  real  action  at  common  law\  In  a  late  case  howeyer,  where 
it  appeared  that  the  lessor  of  the  plaintiff  had  neglected  to  sue  out  a 
writ  of  possession  for  more  than  twenty  years  after  the  recovery  ia 
e/eeiment,  and  ici  the  mean«>time  there  had  been  several  changes  of  the 
property  and  possession,  the  court  of  King's  Bench  refused  to  grant 
a  mle  for  issuing  a  scire  facias  to  revive  the  judgment^ 

The  reason  why  the  plaintiff  is  put  to  his  ^oire  facias  after  the 
year  is,  beoause  when  he  lies  by  so  long  after  judgment,  it  shall  be 
presumed  that  he  hath  released  the  execution ;  and  therefore  the  de- 
fendant shall  not  be  disturbed,  without  being  called  upon,  and  having 
an  opportunity  in  court  of  pleading  the  release,  or  shewing  cause,  if 


*  1  Salk.  S5S.  2  Salk.  600.  2  Ld.  Raym.  858.  and  Me  Garth.  2.  9  Salk.  600.  1  U. 

806«  S.  C  3  Salk.  319.    1  Ld.  Raym.  669.  Raym.  669.  3  Salk.  319.  S.  C.  Rud.  Eject. 

S.  C.  Bac  Abr.  tit  fxMiKion,  H.    Tbejctrv  426,  &c.   Append.  Chap.  XLIV.   $   100, 

f«vu  in  tbiB  case,  after  judgment  against  lOl. 

the  easaal  ejector,  should  go  against  the  ^  2  Barn.  3&  Aid.  773^  \  Chit.  Rep.  5S5. 

tcrttoaoU,  at  well  at  th«  defandanL  1  Salk.  S.  C. 

4  D 


Digitized  by  CjOOQ IC 


1186  OF  SCIRE  FACIAS. 

he  can,  why  the  execution  should  not  go* :  And  it  is  said,  that  if  tb« 
phdntiff  delay  executing  a  writ  of  inquiry  till  a  year  after  interlocu- 
tory judgment,  he  cannot  do  it  after,  without  a  tdre  faeiat^.  The 
year  must  be  oomputed  from  the  day  of  signing  judgment*^ ;  and  the 
year  depending  upon  the  statute  13  Edw.  I.  c.  45.  the  words  of  which 
are  '*  infra  annum^^  is  to  be  reckoned  by  calendar  months,  and  not  by 
terms^.  And  if  the  plaintiff  sue  a  Mcire  facias  within  a  year  after  (he 
judgment,  he  cannot  afterwards  have  a  capiat  within  the  year,  till 
he  hath  a  new  judgment  in  the  tcire  facial. 

The  general  rule  however,  that  the  plaintiff  cannot  take  out  exe- 
cution after  the  year,  without  a  scire  faciaSf  must  be  understood 
with  the  following  restrictions.  When  a^eri  facias  or  capitu  ad 
satisfaciendum  is  taken  out  within  the  year,  and  not  executed,  a  new 
writ  of  execution  may  be  sued  out  at  any  time  afterwards,  without  a 
scire  facias ;  provided  the  first  writ  be  returned  and  filed^  and  con- 
tinuances entered  from  the  time  of  issuing  itS;  which  continuances 
may  be  entered  after  the  issuing  of  the  second  writ,  unless  a  rule  be 
made  upon  motion,  for  the  proceedings  to  remun  in  stain  quo. 
And  formerly,  if  judgment  had  been  given,  and  no  execution  sued  out 
within  the  year,  yet  the  plaintiff  might  afterwards  have  entered  an 
award  of  an  elegit  on  the  roll  of  the  judgment,  as  of  the  same  term 
with  the  judgment,  and  thence  continued  it  down  by  vicecames  non 
fnwfl  breee:  And  though  the  court  at  first  inclined  to  think,  that  an 
elegit  ought  to  be  actually  taken  out  within  (he  year,  yet  being  in- 
formed by  (he  clerks  of  the  court,  that  it  had  been  the  practice  for 
many  years  io  make  such  an  entry,  &c.  it  was  said  to  be  the  law  of 
the  court,  and  they  ordered  the  execution  to  stand**.  But  in  a  late 
case^,  the  courtof  King's  Bench  were  of  opinion,  that  there  was  no 
reason  to  distinguish  between  an  elegit  and  other  executions :  and 
therefore,  where  an  elegit  bad  been  issued  after  a  year,  without  a 
scire  facias^  or  any  previous  writ  sued  out  within  the  year,  to 


*  S  Init  470.  '  2  Wilt.  89.  Barnes,  913.  S.  C. 

^  12   Mod.  500.    Sed  gwrre,   whether  a  f  Co.  Lit.  290.  h.  2  loft  471.  2  Uoa. 

ienn't  notict  ii  not  in  this  case  sufficient  ?  77,  8.  1  Sid.  59.  1  KaU  159.  SL  C.  Cartb. 

Anit,  596.  R.  M.  1654.  §  21.  (cj.  C.  P.  283.  Comb.  232.  &  C.  3  Salk.  391.  1  Str. 

c  Barnes,  197.      .  ]00« 

4  1  Str.  301.  and  sec  6  Mod.  14.  1  C^t.  >>  Carth.  283.  Comb.  232.  S.  C. 

Ke|».  669.  (mj.  >  Putland  v.  Putiand  tnd  molkir,  E.  57 

•  1  Rol.  Abr.  900.  Geo.  III.  K.  B. 
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Wiirant  it,  the  court  set  it  aside  for  irregularity ;  although  the  award 
of  an  elegit  had  been  entered  on  the  roll,  with  continuances,  after  the 
rule  was  moved  for. 

If  the  plaintiff  have  judgment  with  a  cesset  execuHoj  or  stay  of 
execution,  for  a  year,  he  may,  after  the  year,  take  out  execution  with- 
out a  Mcirefadai^ ;  because  the  delay  is  by  consent  of  parties,  and  in 
fayour  of  the  defendant ;  and  the  indulgence  of  the  plaintiff  ought  not 
to  be  turned  to  his  prejudice :  But  if  the  plaintiff  do  not  take  out  ex- 
ecution within  a  year  after  the  cestet  executio  is  determined,  he  must 
sue  out  a  »cirefacias\ 

So  if  the  defendant  bring  a  writ  of  error^  and  thereby  binder  the 
plaintiff  from  taking  out  execution  within  the  year,  and  the  judgment 
be  aflSrmed,  the  plaintiff  in  error  nonsuited,  or  the  writ  of  error  abated 
or  discontinued,  the  defendant  in  error  may  proceed  to  execution  after 
the  year,  without  a  scire  facias^ ;  because  the  writ  of  error  was  a 
iupersedeat  to  the  execution,  and  the  defendant  in  error  must  wait 
till  it  be  determined.  It  has  even  been  holden,  in  one  case"*,  that  if  a 
vfiit  of  error  be  brought  after  the  year  is  elapsed,  and  thereupon  the 
former  judgment  is  affirmed,  such  affirmance  will  revive  the  former 
judgment,  and  enable  the  party  to  take  out  execution,  without  a  scire 
facias :  But  from  this  case  it  seems,  that  if  the  plaintiff  in  error  be 
nonsuited,  or  the  writ  of  error  discontinued,  there  can  be  no  execution 
of  the  former  judgment,  without  a  scire  facias. 

It  was  formerly  holden,  that  if  the  plaintiff  were  restrained  by  in- 
jwndion  out  of  Chancery  for  a  year,  he  could  not  take  out  exe« 
cation  afterwards,  without  a  scire  facias^ ;  because  the  courts  of  law 
do  not  take  notice  of  Chancery  injunctions',  as  they  do  of  writs  of 
error:  besides,  it  might  be  no  breach  of  the  injunction,  to  take  out 
execution  within  the  year,  and  continue  it  down  by  vicecomes  non 
misU  brevey  which  cannot  be  done  in  the  case  of  a  writ  of  error. 
But  in  a  modern  case<^,  where  it  appeared  that  the  whole  delay  had 


»  6  Mod.  288.  1  Salk.  322.  S.  C,  ^  I  Rol.  Rep.  104.  Cro.  Jac.  364.  S.  C. 

^  2CroiDp.  102.  •  6  Mod.  288.  1  Salk.  322.  S.  C.  1  Str. 

*  2  lost.  471.  5  Co.  88.  Cro.  Eiiz.  416.       301.  S.  P. 
Carth.  237.  6  Mod.  288.  1  &Uk.  322.  S.  C.  M  Salk.  257. 

3  Salk.  321.  f  2  Bur.  660. 
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ariseo  on  th^  part  of  the  defeod^ot,  by  bilk  ii^  Chaaoery  tox  in}waq^ 
tions^  and  by  obtaining  tim^  for  paym^t,  &Q.  tbe  c^ft  of  I^iw'% 
Bench  were  unanimous  that  this  rule,  of  reviving  a  jii^'S^'W^t  above 
a  year  old  by  scire /acia$  before  execution,  vibich  was  intended  t» 
prevent  a  surprise  U))on  the  defendant,  ought  not  ip.  be  taken  ad- 
vaantage  of  by  one,  who  was  so  far  froo)  being  surprise^  by  th^  delay^ 
that  he  himself  had  been  trying  all  manner  of  metho^ls,  vrhereby  k^ 
slight  delay  th^  plaintifT;  and  therefore  they  discharged  the  ru^  fpr 
setting  fs»de  the  e^^ecution  with  costs. 


The  icirefacicu  upon  a  judgment  must  be  sued  out  pf  tb^  i 
court  where  the  judgment  was  given,  if  the  record  remains  there* ;  or 
if  it  hf»  been^  removed,  out  of  tbe  court  where  the  record  is*  If  the 
ji^dgmeut  be  ^uder  seven  years  old,  the  plaintiff  may,  in  either  courl, 
sue  out  a  scire  facicLs,  as  a  matter  of  course,  without  any  rute  or 
motion :  If  it  be  above  seven  years,  but  under  ten^  Jie  caoMot  have  a 
scire  facioSf  without  a  side-bar  or  treasury  rule^.  Formerly,  if  tke 
judgment  had  been  above  ten  years  old,  there  most  have  been  a, 
motion  to  the  court,  in  the  King^a  Bench%  supported  by  an  aflUavi$ 
of  the  debt  being  due,  the  judgment  unsatisfied,  and  the  defendant. 
li,ving*^. ;  upon  which  the  rule  wan  absi)lute  in  the  first  instance,  anleaa 
the  judgment  were  of  than  twenty  years  standing,  and  thea  there 
must  have  been  a  rule  to  shew  cause.  But  now,  if  the  judgment  be 
above  ten  and  under  fifteen  years  old,  tbe  rule  is  absolute  in  the 
first  instance,  on  an  affidavit  of  the  debt  being  due,  &c.;  and  nay 
be  drawn  up  on  a  motion  paper  signed  by  counsel :  if  it  be  above 
fifl/een.  years  old^  there  must  be  a  rule  to  shew  cause*.  In  the 
Common  Pleas,  where  the  judgment  is  more  than  ten  years  old,  the 
court  must  be  moved  in  term  lime,  for  leave  to  issue  a  rcire  facias 
to  revive  it;  and  will  order  that  no  execution  be  taken  out  theieon, 
without  a  return  of  scire  feci,  or  an  afiidavit  of  persona)  notice  to  the 
defisndant':  Therefore,  where  a  wjrit  of  scire  facias  was  issued  more 
than  ten  years  after  the  judgment,  on  a  motion-paper  signed  by  a 


•  Com.  Dig.  tit  Pleadtr^  3  L.  3.  •  Imp.  K.  B.  512.  Biokely  v.  Vineni,  T. 
>»  S  Stlk.  598.  Sty.  P.  R.  575.  ed.  1707.  35  Geo.  HI.  WaUn  v.  Halet,  E.  37  Gea  UI. 

AnU,^yt.  Append.  Chap.  XLI.  $  58.  K.  B.  «  Barn.  &  Aid.  773.  1  ChiU  Rep. 

•  id.  ibid  2  Lil.  P.  R.  499.  ed.  1719.  1  535.  S.  C.  Anie,  498,  9.  Id.  {s).  500, 501. 
litti.  CUr.  152.  f  3  Blac.  Rep.  1140.  Append.  Giiap.XLI. 

•  Imp.  K.  B.  519.  2  Sel.  Pr.  286.  }  59. 
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Serjeant  in  yacation,  and  the  deTendatit  Uad  no  personal  notice  of  the 
pTOteeding^i  the  conrt  set  aside  the  judgmeht  signed  thereon  for 
kn^gularit;* :  And  if  the  judgment  be  above  twenty  years  did,  there 
mutt  be  a  rule  lo  ^hew  caused 

A  Mrejacia$  upon  a  judgment,  after  a  year  and  a  day,  states  the 
judgment  recovered  by  the  plaintiflT;  which  diflera  according  to  the 
■ature  of  the  aetion,  and  the  court  in  which  it  was  obtained :  And 
when  a  $ci^  facias  is  brought  on  a  Judgment  in  the  Ring^s  Bench, 
the  plaintiff  nlust  shew  wherfe  the  Court  of  King^s  Bench  wtis  holderi, 
because  tfadt  court  is  ambulatory :  But  if  it  be  brought  upon  a  judg- 
ment in  tbi<  Common  Pleas,  it  is  otherwise,  be^abSe  that  court  is 
CDdBned  t^  a  certain  placed  It  then  states,  that  altdbUgh  judgment 
be  thereupon  giten,  yet  execution  of  the  debt  or  damages  still  remains 
to  b^  ttiade ;  ited  cdmmands  the  sheriff,  to  make  kfaown  to  the  de- 
fendant, that  be  be  in  court  at  the  return-day,  io  shew  why  ibe 
plaintiff  ought  not  to  have  execution  against  him  for  the  debt  or 
daitaages,  acco^dihg  to  the  form  and  effect  of  the  recovery,  &c*'. 
This  being  a  judicial  writ,  must  pursue  the  nature  of  the  judgment: 
tberefi^,  if  a  joint  judgment  be  obtained  against  two,  the  scire  faciait 
must  be  agatcrst  both* :  And  in  setting  out  the  judgment,  if  there  be 
i  materifti  variance,  it  will  be  fatal,  on  nul  tiel  record. 

When  a  «oire  facioLs  is  brought  in  the  King's  Bench,  upon  a 
judgment  of  an  hrfetior  court,  it  hdust  appear  in  t!he  writ  itself,-  how 
the  judgment  came  Thto  the  King's  Bench,  wbe^he^  by  certiorari 
fit  by  writ  of  error,  because  the  execution  is  different^;  for  if  it  came 
bjr  ttfHarari^  the  ^ctre  facias^  we  have  seen<,  ought  to  shew  the 
patticttlar  Hmits  of  Ae  inferior  jurisdiction,  and  pra^  execution  wiftiin 
those  Kmitff:  But  if  the  judgm^t  be  removed  into  the  King's  Bench 
by  writ  of  error,  and  affirmed,  the  party  may  have  execution  in  any 
part  of  England ;  for  by  the  affirmanoe,  it  is  become  the  judgment 
of  the  King's  Bench^. 


•  1  Bnxt.  &  fiing.  381.  see  the  sUtutes  19  Geo.  III.  c.  70.  and  33 
^  S  Set.  Pr.  886.  and  see  2  Klac.   Rep.       Geo.  III.  c  68.  ante, 402, 3.  1010. 

995.  »  Anle,  402. 

•  3  Sans.  321.  ^  Append.  Cbap.  XLl.  $  77,  &c«  1  Ldl 
^  ICppM.  C^ap.  XLI.  {  61,  &c  Raym.  216.  3  Salk.  320.  S.  C  and  see  3 

•  2  Salk.  598.  Cartli.  105.  S.  C.  DnrnL  fc  East,  657. 
^  3  Salk.  320. 1  I/L  Raym.  216,  S.  C.  but 
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After  the  judgment  has  been  once  reyived  by  9cire  facuuy  if  the 
plaintiff  do  not  take  out  execution  ivithin  a  year%  or  the  defendant 
die  before  execution^  the  plaintiff  cannot  afterwards  take  it  out, 
without  a  new  scire  facias,  or  action  ort  the  judgnaent ;  but  he  may 
have  a  new  writ  without  motion,  for  the  judgment  was  revifed 
before% 

Secondly :  As  the  parties,  in  the  King^s  Bench,  have  no  day  ia 
court  given  to  either  of  them,  on  the  removal  of  the  record  by  writ 
of  error,  the  defendant  in  error  hath  no  other  way  of  compelling 
the  plaintiff  to  assign  his  errors,  than  by  suing  out  a  writ  of  scire 
facias  quare  executionem  non,  &c.^  ;  and  if  upon  such  writ,  the 
plaintiff  in  error  do  not  assign  errors,  but  suffer  judgment  to  pass  by 
default  upon  scire  feci,  or  two  nihils,  no  errors  afterwards  assigned 
shall  prevent  execution^  This  writ,  and  the  proceedings  thereon, 
will  be  more  fully  treated  of  in  the  next  chapter'. 

Thirdly  :  With  respect  to  demands  arising  after  the  judgment,  it 
is  said  to  have  been  adjudged,  that  in  covenants  perpetual,  as  to  re- 
pair, &c.  if  they  be  once  broken,  and  an  action  of  covenant  brought, 
and  a  recovery  had  thereon,  if  they  be  afterwards  broken,  the  plaintiff 
shall  have  a  scire  facias  upon  the  judgment,  and  need  not  bring  a 
pew  writ  of  covenant'. 

Upon  a  writ  of  annuity,  the  old  books  differ  as  to  the  necessity  of 
a  scire  facias,  in  order  to  have  execution  for  subsequent  arrears. 
In  some  books  it  is  said,  that  if  judgment  be  given  in  a  writ  of  oii- 
nuity,  the  plaintiff  shall  have  execution,  within  a  year  after  every 
day  of  payment,  by  Jieri  facias  or  elegit,  though  it  be  maoy 
years  after  the  judgment'' ;  but  other  books  seem  to  hold  a  difl&reot 
doctrine,  and  that  for  arrearages  incurred  after  the  judgment,  it  is 


*  2  Cromp.  103.  'For  the  form  of  a  tare  faeias  to  dbprore 

^  2  Salk.  598.  a  debt,  io  the  mayor's  court  of  lomhn,  aft(  r 

«  Id,  ibid,  Aod  lee  further,  ai  to  the  *fff«  judgment  and  execution  oo  a  foreif n  »t- 

faciat  on  a  judgment,  after  a  year  and  a  uchment,  see  Append.  Chap.  XLL  {  80. 

day,  2  Wms.  Saund.  6.  (1).  €,/,  g.  k  Cro.  Eliz.  3.  but  lee  3  Leon.  51. 

'  Godb.  68.  2  Leon.  107.  Append.  Chap.  ^  21  £dw.  III.  32.  2  Inst  471.  1  BoL 

XLI.  $  75,  6.  Abr.  900. 2  Blac.  Rep.  844. 
•Cartb.40,41. 
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necessary  to  have  a  scire  facias,  in  order  that  the  defendant  may  have 
an  opportunity  of  pleading  payment,  or  other  matter  in  bar  of  exe- 
cution' :  And  this  latter  opinion  is  in  some  measure  confirmed  by  the 
language  of  the  judgment,  which  is  to  recover  the  annuity,  and  ar- 
rearages of  the  same,  as  well  before  the  bringing  of  the  action  as 
afterwards,  up  to  the  time  when  judgment  is  given** ;  but  the  amount 
of  the  arrearages  subsequent  to  the  judgment  not  being  ascertained, 
it  seems  to  be  necessary  to  have  a  scire  facias^  to  warrant  an  exe^ 
Gtttion. 

In  an  action  of  debt  on  bond,  conditioned  for  the  payment  of  an 
annuUyy  after  judgment  had  been  once  obtained,  it  does  not  seem  to 
have  been  formerly  necessary  to  have  a  scire  facias,  to  warrant  an 
execution  for  subsequent  arrears ;  but  an  execution  might  have  been 
sued  out  for  such  arrears,  without  a  scire  facias,  at  any  time  within 
a  year  after  they  were  incurred  ;  or  even  afterwards,  if  a  writ  of  exe- 
cution had  been  previously  talien  out,  and  was  properly  continued 
down^  Under  such  an  execution  however,  the  plaintiff  was  not  al- 
lowed to  levy  the  whole  penalty,  but  only  the  arrears ;  and  therefore 
where  he  levied  the  whole  penalty,  the  court  of  Common  Pleas  made 
a  role  upon  him  to  refund  the  overplus,  beyond  what  would  satisfy 
the  arrears,  and  that  judgment  should  stand  as  a  security,  with 
liberty  to  take  out  execution  as  future  arrears  should  arise^.  And  if 
judgment  be  entered  up  for  the  penalty  of  a  bond,  given  to  secure  an 
annuity,  and  the  defendant  taken  in  execution  thereon,  when  the 
warrant  of  attorney,  under  which  such  judgment  was  entered  up,  only 
authorized  the  taking  out  execution  for  the  arrears,  the  court,  we 
have  seen%  will  set  aside  the  execution  tn  toto,  and  not  merely  charge 
the  defendant  pro  tanto^.  So,  in  an  action  of  debt  on  bond,  con- 
ditioned for  the  payment  of  money  by  instalments,  where  the  pro- 
ceedings were  stayed  on  payment  of  one  or  more  of  the  instalments, 
and  judgment  entered  as  a  security  for  the  remainder,  with  a  stay  of 
execution  till  they  should  become  due,  it  does  not  seem  to  have  been 


•  n  Heo.  IV.  3i.  Bra.  Abr.  tit.  AnnuUy,  «  2  Blac.  Rep.  843.  and  lee  1  H.  Blae. 

pL  17.  lit.  Son  faeku,  pL  15.  Co.  UU  145.  897. 

2  Co.  37.  6  Co.  45.  Jenk.  51.  S.  1  Rol.  '9  Bite.  Rep.  IIU. 

Abr.  S99. 1  Salk.  958.  S  Salk.  600.  •  AnU,  1013. 

^  Co.  EaU  50.  Cio.  Can  436.  Ante,  936.  '  16  £aat»  163. 
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formerly  neoessary  (or  the  plaintiff  to  sue  out  a  tcire  facia$^  for 
the  recovery  of  subsequent  instalments,  if  execution  was  taken  out 
urithin  a  year  after  each  default*.  But  now,  as  a  bond  oonditioned 
for  the  payment  of  an  annmty,  or  of  money  by  inMtalmenU^  is 
holden  to  be  within  the  statute  8  &  9  W.  III.  c.  11.  §  8^  it  seems 
necessary  to  proceed  by  9cire  fadoM  on  that  statute,  for  subsequent 
arrears  or  instalments^ ;  unless  judgment  be  entered  up  on  a  warrant 
of  attorney,  which  is  not  wiUiin  the  statute'.  • 

When  judgment  is  entered  in  an  action  of  dehi  on  bond,  or  on 
any  penal  sum,  for  non-performance  of  co^ewmtn  or  agreements  in 
any  indenture,  deed  or  writing  contained,  we  may  remember*,  that  by 
the  statute  8  &  9  W.  III.  c.  11.  §  8.  it  remains  as  a  security  to 
answer  such  damages  as  shall  or  may  be  sustained,  for  further  breach 
of  any  covenant  or  covenants  in  the  same  indenture,  deed  or  writing 
contained  :  and  the  statute  further  directs,  that  *'  the  plaintiff  may 
**  have  a  scire/acias  upon  the  said  judgment,  against  the  defendant, 
'^  or  against  his  heir,  tertenants,  executors  or  administrators,  sug- 
**  gesting  other  breaches  of  the  said  covenants  or  agreements,  and  to 
*'  summon  him  or  them  respectively  to  shew  cause,  why  execution 
<<  should  not  be  had  or  awarded  upon  the  said  judgment';  U|K>n 
**  which  there  shall  be  the'  like  proceeding,  as  in  the  action  of  debt 
^*  upon  the  said  bond  or  obligation,  for  assessing  damages  upon  trial 
'^  of  issues  joined  upon  such  breaches,  or  inquiry  thereof  upon  a  writ 
*'  to  be  awarded  in  manner  as  therein  directed ;  and  that  upon  pay- 
'^  ment  or  satisfaction  of  such  future  damages,  costs  and  charges,  all 
**  further  proceedings  on  the  said  judgment  are  again  to  be  stayed, 
'*  and  so  iotie$  quoties^  and  the  defendant,  his  body,  lands  or  goods, 
*^  shall  be  discharged  out  of  execution.'' 

Faurlhly :  With  regard  to  future  eflects,  it  is  enacted  by  the 
statute  5  Geo,  11.  c.  30.  §  9.  that  *^  in  case  any  commission  of  AanJ:- 
**  ruptcy  shall  issue  against  any  person  or  persons,  who  shall  have 
^*  been  discharged  by  virtue  of  that  act,  or  shall  have  compounded 
«  with  his  her  or  their  creditors,  or  delivered  to  them  his  her  or  their 


•  9  Str.  814. 957.  S  Blac.  Rep.  706.  958.  « Append.  Chap.  XLI.  §  81.  83. 

Bsmei,  1288.  Anit,  561. 8  Wmt.  SauD(U  72.  '  Amie,  604. 

g.  •  AfiUf  603.  and  Me  8  Wms.  Saund.  73.  f  • 

k  AnU,  604.  'Appeod,  Chap.  XLI.  $  82. 
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*  estate  or  ^flfSsotSy  and  beeb  released  by  tbetn,  or  been  diacharged  by 
*^  any  act  for  the  relief  of  insolvent  debtors,  then  and  in  either  of 
"  thoee  cases,  the  body  and  bodies  only  of  such  person  and  persons, 
^<  oonfonttiog  as  therein  mentioned,  shall  be  free  from  arrest  and  im* 
**  prisonment,  by  virtue  of  that  act ;  but  they«/iire  estate  and  effects 
^  of  every  such  person  and  persons  shall  remain  liable  to  his  her 
^  or  their  ereditors^  as  before  the  making  of  that  act ;  (the  tools  of 
**  trade,  necessary  household  goods  and  famitore,  and  necessary 
**  wearing  apparel  of  such  bankrupt,  and  his  wife  and  children,  only 
<'  excepted,)  unless  the  estate  of  such  person  or  persons,  against 
"  whom  such  commission  shall  be  awarded,  shall  produce  clear  after 
**  all  charges,  sufficient  to  pay  every  creditor  under  the  said  com- 
'*  missiott,  fifteen  shillings  in  the  pound  for  their  respective  debts." 
And  there  »  a  similar  provision  in  the  statute  49  Geo.  III.  c.  121*. 
with  respect  to  an  assignee  becoming  bankrupt,  who  shall,  at  the  time 
of  the  eommissioa  issuing  against  bim^  be  indebted  to  the  estate  of 
the  bankrupt,  of  which  he  was  assignee,  to  the  amount  of  100/.  or 
upwards,  in  respect  of  money  come  to  his  hands  as  such  assignee,  and 
wilfully  retained  or  employed  by  him  for  bis  own  benefit.  Upon  the 
fenner  of  these  statutes  it  has  been  bolden,  that  though  a  prior 
commission  be  superseded  by  consent,  a  second  bankruptcy  does  not 
protect  future  cflfeots,  unless  fifteen  shillings  in  the  pound  are  paid 
under  the  second  commission^ :  And  a  deed  of  composition  embracing 
all  the  credkors,  under  which  many  of  them  came  in,  is,  in  case  of 
a  subsequent  commission  of  bankruptcy,  such  a  compounding  with  his 
creditors,  as  will^  within  the  statute  5  Geo.  II.  c.  30.  §  0.  deprive 
the  bankrupt  of  the  benefit  of  his  certificate,  to  protect  his  future 
eSBcta  from  being  liable  to  be  taken  in  execution,  although  some  of 
the  creditors  did  not  come  in  under  the  deed  of  composition^.  But  a 
deed  of  composition  framed  only  for  the  joini  creditors  of  several 
persons,  one  of  whom  afterwards  becomes  bankrupt,  is  not  such  a 
compounding  with  his  creditors,  as  will  avoid  the  effect  of  his  cer- 
Ufioate,  or  subject  his  future  eflbcto  te  be  taken  in  execution ;  the 
csmpoeitiomi  which  the  statute  contemplates,  being  not  such  as  are 
limited  and  extend  to  a  particular  class  or  description  of  creditors, 
only^  but  such  as  are  general^  and  calculated  to  admit  all  creditors, 


^§6.  €1  Maule  &  Sel.  182. 

^  Doog.  46. 
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of  whatever  description  they  may  be*.  And  the  proving  of  a  debt 
under  a  commission  of  bankruptcy  issued  against  a  person  who  had 
before  compounded  with  his  creditors,  and  whose  estate  under  the 
commission  had  not  produced,  nor  would  produce  fifteen  shillings  in 
the  pound,  but  who,  before  be  became  bankrupt,  paid  the  crediton 
with  whom  he  compounded,  the  fiiU  amount  of  their  debts,  was  held 
to  discharge  the  bankrupt,  in  respect  of  his  future  estate  and  effects, 
from  an  action  for  the  debt  so  proved^ 

When  the  defendaut  pleads  his  bankruptcy,  and  the  plaintiff  relies 
on  the  defendant  having  been  a  bankrupt  before,  it  is  jBuflScient  proof 
of  the  first  bankruptcy,  to  produce  the  proceedings,  and  to  shew  that 
the  defendant  submitted  to  that  commission,  without  proving  the 
trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy^.  To 
prove  that  the  defendant,  who  pleads  his  bankruptoy,*  had  before  been 
discharged  as  a  bankrupt,  the  plaintiff  must  shew  that  the  defendant 
obtuned  his  certificate  under  the  former  commission,  either  by  the  re- 
gular  proof  of  it,  or  by  secondary  evidence,  after  a  notice  to  produce 
it :  Without  such  notice,  the  defendant's  affidavit  of  conformity  under 
the  former  commission,  was  holden  insufficient**.  And  the  book  Itept 
in  the  office  of  the  secretary  of  bankrupts,  in  which  entries  are  made 
of  the  allowance  of  certificates,  is  not  secondary  evidence*.  But  after 
notice  to  produce  the  former  certificate,  it  is  enough  if  witnesses  state 
they  were  employed  by  the  defendant  to  solicit  that  certificate ;  and 
that  looking  at  the  entries  in  their  books,  they  have  na.  doubt  it 
was  allowed  by  the  Lord  Chancellor'.  And  the  oertificate  under  a 
second  commission  b  qo  bar  to  an  execution  against  the  bankrupt's 
effects,  unless  it  appear  affirmatively,  that  hb  estate  had  produced, 
clear  after  all  charges,  sufficient  to  pay  every  creditor  under  the  com- 
mission fifteen  shillings  in  the  pound,  for  their  respective  debts : 
Evidence  that  it  will  probably  produce  so  much,  is  not  sufficient^. 

The  judgment  against  a  hankrupi^  under  the  above  circumstances, 
is  general^  if  given  before  be  has  obtained  his  certificate  under  the 


•15  East,  619.  nd.Aid. 

^  3  Maole  bt,  SeL  78.  f  16  Eatt,  285.  and  lee  5  Durni:  k  Eail. 

«  S  Esp.  R«p.  195.  887.  1  Boa.  <t  Pol.  467.  5  Eap.  Rep.  195. 

'  4  Campb.  882.  Khigtfard  t.  TVaciy,  H.  43  G«o.  HI.  K.  B. 
«  3  Campb.  499. 
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second  commissioQ;  or  if  gWen  afterwards,  it  may  be  tpecialf 
against  bis  future  estate  and  effects,  witb  tbe  exceptions  in  the 
statute.  On  a  general  judgment,  tbe  plaintiff  it  seems  cannot  sue  out 
a  special  execution  against  tbe  future  effects  of  tbe  bankrupt ;  sucb 
an  execution  not  being  iirarranted  by  tbe  judgmeDt\  But  wbere  tbe 
defendant,  ba? ing  given  a  warrant  of  attorney  to  confess  a  judgment, 
took  the  benefit  of  an  insolvent  act,  and  then  became  bankrupt  and 
obtained  bis  certificate,  after  which  tbe  plaintiff  entered  up  a  general 
judgment,  and  sued  out  a  ge$^eral  execution  against  his  eflfects ;  tbe 
court  of  Common  Pleas  held  the  proceedings  to  be  regular,  and  that 
no  scire  facias  was  necessary  to  authorize  either  tbe  judgment  or 
execution ;  no  dividend  appearing  to  have  been  made,  nor  any  goods 
taken  under  the  execution  more  than  the  plaintiff  was  entitled  to^ 

When  a  writ  of  #cire /acicM  is  necessary,  as  where  the  judg- 
ment has  been  given  more  than  a  year,  and  the  defendant  in  the  mean 
time  has  been  taken  in  execution,  and  discharged  upon  obtaining  his 
certificate,  the  scire  facias  should  state  the  judgment,  and  the  cir- 
cumstances which  make  the  defendant's  future  estate  and  effects 
liable  to  satisfy  it,  as  that  he  was  before  a  bankrupt,  or  had  com- 
pounded with  his  creditors,  &c. ;  and  in  particular  it  is  necessary  to 
aver,  that  the  bankrupt's  estate  had  not  paidyi/teen  shillings  in  the 
pound  under  the  second  commission,  at  the  time  of  suing  out  the 
writ :  It  then  states,  that  the  defendant  has  become  seised  or  pos* 
sessed  of  some  estate  or  effects  ;  and  commands  tbe  sheriff,  that  he 
make  known  to  tbe  defendant,  to  appear  in  court  at  the  return  day, 
to  shew  why  the  plaintiff  should  not  have  execution  of  tbe  debt  or 
damages,  to  be  levied  of  the  estate  and  effects  whereof  the  defendant 
bath  become  seised  or  possessed,  since  the  obtaining  of  his  certificate 
under  the  last  commission,  except  bis  tools,  &c^. 

By  the  Ldrds'  act,  (32  Oeo.  11.  c.  28.  §  17.  20.)  we  may  re- 
member^, that  '^  notwithstanding  any  discbarge  obtained  by  virtue  of 
^*  that  act,  for  the  person  of  any  prisoner,  tbe  judgment  obtained 
**  agunst  every  such  prisoner  shall  continue  and  remain  in  force,  and 


*  1  Oonif.  k,  Eatt,  SO.  Wmt.  Saand.  73.  g.  h. 
^  3  Bot.  4c  Pal.  185.  *  Anii,  393. 

*  Append.  Chap.  XLI.  §  t6, 7.  and  tee  t 


Digitized  by  VjOOQIC 


1146  or  sciiifi  FACIAS. 

«<  exaoutioii  may  at  any  tin*  be  taken  out  thereoD,  afainai  the  Ittttdt, 
<<  tenements,  rents  or  hereditaments,  goods  or  chattels  of  aliy  sueh 
'<  prisoner*  other  than  and  except  the  necessary  wearing  appafel  add 
*^  bedding  for  lumself  and  family,  and  the  necessary  took  ftnr  the 
'<  use  of  his  trade  or  occupation,  not  exceeding  to!*  in  rHw  in  the 
^  whole,  as  if  be  had  never  been  before  arrested,  taken  ifi  ^xecttttdn, 
*<  and  released  out  of  prison.'*  There  is  also  a  similar  pn>tislon  in 
the  statute  48  Geo.  III.  o.  123.  for  the  discharge  of  debtdrs  in  exe- 
cution for  small  debts*  And  it  has  been  determined,  that  the  eOfects 
aoquured  by  an  tntdbeiif,  after  his  discharge  under  the  84  Geo.  III. 
€<  00«  are  liable  to  be  taken  in  exeeatioa  fiir  a  debt  due  b«ft)i^e*. 

On  a  general  judgment,  obtained  against  a  defendant  bcfonj  bi^ 
discharge  under  an  insolvent  act,  no  special  execution  can  be  taken 
out,  without  first  suing  out  a  scire  fac%ae\  And  where  a  warrant 
of  attorney  was  given  before  the  passing  of  an  insolvent  aef,  of  Which 
the  defendant  was  entitled  to  take  advantage  by  pleading  in  disdiarge 
of  bis  person,  &c.  it  was  holden,  that  a  general  judgment  signed 
by  virtue  of  such  warrant  of  attorney,  after  the  defendant's  disekurge, 
would  not  warrant  a  special  execution  under  the  aet^  But  it  seeikiis 
that  in  this  case,  a  general  execution,  pursuing  the  jddgment^  would 
be  regular ;  and  that  a  scire  facias  is  unnecessary'* 

In  the  case  of  an  exeonler  or  odimnMrd^of ,  the  judgment  agridst 
him  is  either  upon  the  plsiDtiff's  confession  of  the  plea  of  p^Me  ctd- 
WMMtraeiiy  or  fieme  adminisitamit  prsstetf  JSor  the  debt  o^  dhtiittge^ 
and  costs,  to  be  levied,  as  to  the  whole  or  in  part,  of  the  good»  of  the 
testator  or  inC^ate,  which  shall  afterwards  come  fo  the  btfnds  of  the 
defendant  to  be  administered ;  which  is  called  a  judgmemt  6f  assets 
quando  acciderint:  or  it  is  after  a  verdict,  demurrer,  or  i^stteof 
nul  iiel  record^  or  by  confession  of  the  defendant,  or  nihU  dicii^  for 
the  debt  or  damages  and  costs,  to  be  levied  of  the  goods  of  tlis  Muta- 
tor or  intestate,  in  the  bands  of  the  defendant,  if  he  hath  to 


>  6  Durat  &  East,  366.  and  lee  8  East,  XLL  (  88. 

55.  But.  44  Geo.  IIL  c.  108.  §  63.  51  Geo.  <  1  Durnf.  A  Eait,  19.  and  tee  9  Wmt^ 

III.  c.  135.  i  60. 54  fik!0.  HI.  o.  S^.  }  59L  Sauad.  78.  A.  i. 

Antt,  393.  d  /Vr  CV.  H.  41  GeM  II^  K.  B.  3  B^  A 

^  1  Durnf.  k  East,  79.  Ai^peod.  Chap.  Fuk  185.  C.  P.^ 
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th^fwfUi  bia  haivd^la  be  udmMrtei^ aqd if  ntl^  th«n  the  «Mlt to 
be  levied  of  bU  qna  proper  gooda*. 

|p  tbe  first  cas«,  the  judgiMRt  a|»peBra  to  be  founded  oo  the  opwieD 
of  the  ooufft  ie  If ar jf  Skifky*^  cese^,  wheie  it  wee  heldeii,  that  «peii » 
plea  oCpfene  adminuiriurii^  the  plaiotiff  oMijr^  haTe  jodgmesi  fer  Ub 
debt  pr^8«e4y,  for  thereby  tbe  drfeodaot  coefesaea  the  debt ;  but  be 
cfonot  bave:ei^«tk>Ot  ivrtil  tbe  defimdant  have  gaodb  of  tbe  drreancd, 
whea  ha  i^ay  ^itiber  «Me  oat  a  $€i$^  ffuim%  or  bring  an  adiott  of 
dfibt  MpoQ  tbe  judgneot)  suggealbig  a  devMiamt:  And  tbougb  this 
opiaioi^.  wee  qu^tiioued  m  tbe  case  of  OorcheHer  ▼•  Webb\  jet  \m  m 
subsequeiit  ciise''-  U  was  esAablishedv  and  baa  ever  since  been  adhered 
Uk  So,  10  d^bt  against  an  heir>  if  he  plead  nothimg  by  de$cmdf  the 
plaintiff  may  have  judgvient  preseetly^  and  a  aore  faciM  when 
a9set8  descend^  But  by  taking  judgment  of  assets  jimmmIo  osei- 
dertfif,  tbe  plaintiff  admits  that  the  defsndant  baa  fully  admiaistesed 
to  ttot  time ;  and  ther^ore  oa  a  sore  facia^  or  aetion  of  debt  oi» 
the  judgaient,  suggesting  a  cbeaafaetC,  tbe  court  will  not  aUow  tiw 
plaintiff!  to.  give  any  evideace  of  effects  come  to  the  defendant's  handa 
befpra  tbe  judgineol*.  And  fer  the  saaae  reaaoo,  the  scire  faciam 
on  a  judgment,  of  aasets.fuofHJa  acciderinif  must  only  pray  exeou^ 
tion  of  such  assete  as  have  come  to  the  defendant's  hands  since  the 
former  judgment ;  and  if  it  pray  execution  of  assets  generally,  it 
cannot  be  supported^  Where,  upon  a  suggestion  of  assets,  a  seine 
facial:  waa  t^ken  oot^  and  assets  were  found  for  part,  judgment  waa. 
giTeo  to  recover  so  much  immediately,  and  the  residue  of  aeaets  m. 

In  proceeding  upon  a  judgment  against  an  executor  or  administra- 
tor, after  verdict,  &c.  it  is  usual  for  the  plaintiff  to  sue  out  a  Jleri 
/cmas  de  bani$  te$tatoris^  9%^  Sfc.  et  si  nofi,  de  Aoiiis  propriUf  ac- 


•  4  Durnf.  &  East,  648.  7  Durnf.  &  EaU,  199.  S.  P.  aod  tee  7  Darnf.  Bt,  East,  29. 
359.  t  8  Co.  134. 

k  8  Co.  134.  t  Bui.  Ni.  Fri  169. 

«  Append.  Chap^  XU,  i  S5,  ^6  Darnf.  &  East,  1,  and.ste  9  Wmf. 

•  Cro.  Car.  378.  Sanud.  219.  (9). 

•  Ngltom  ▼.  Noei  ai^d  otbcfs^  2  Saynd.  296.  >  Pemfman  Ic  mtlmo9d»  cited  in  1  Vent. 
1  Std.  448*  1   LsT.  286.  1  VeoC  94,  5.  2  95.  &  1  Sid.  44$. 

Keb.  606.  621.  631.  666.  671.  S.  C.  Hob. 
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cording  to  the  judgment*;  upon  iwhich  the  sheriff,  if  he  cannot  exe« 
cute  the  writ  according  to  its  tenor,  either  returns  nulla  bona  ge- 
nerally, or  nulla  bona  and  a  devastavit  by  the  derendant^  On  the 
latter  return,  the  plaintiff,  we  have  8een%  may  have  execution  im- 
mediately against  the  defendant,  by  capias  ad  8aii$faciendum,  or 
Jieri  facias  de  bonis  propriis :  But  on  the  former,  the  ancient  course 
was  to  issue  a  special  writ,  for  the  sheriff  to  inquire  whether  the  de- 
fendant had  wasted  any  of  the  goods  of  the  deceased"^ :  And  if  a 
devastavit  were  found,  and  returned  by  the  sheriff,  a  scire  facias 
issued  for  the  defendant  to  shew  cause,  why  the  plaintiff  should  not 
have  execution  de  boms  propriis :  to  which  scire  facicu  the  de- 
fendant might  appear,  and  plead  pUne  administravii^.  But  now, 
or  the  sake  of  expedition,  the  inquiry  and  scire  facias  are  made  out 
in  one  writ,  which  is  called  a  scire  fieri  inquiry ;  reciting  the  judg- 
ment, fieri  facias,  and  return  of  nulla  bona,  and  after  suggesting  a 
devastavit^  commanding  the  sheriff  to  cause  the  debt  or  damages  and 
costs  to  be  made  of  the  goods  of  the  testator  or  intestate,  if,  &c. ; 
and  if  not,  then  if  it  shall  appear  by  inquisition',  that  the  defendant 
hath  wasted  the  goods  of  the  deceased,  to-  give  notice  to  the  de- 
fendant, to  appear  in  court  at  the  return  of  the  writ,  to  shew  cause 
why  the  plaintiff  ought  not  to  have  execution  de  bonis  propriis : 
And  there  must  be  the  same  notice  of  executing  such  writ,  as  of  a 
common  writ  of  inquiry*^.  This  method  however,  though  preferable 
to  the  old  one,  is  seldom  pursued  at  this  day ;  as  the  plaintiff  is  not 
allowed  any  costs,  unless  the  defendant  appear  and  plead,  or  there  be 
a  joinder  in  demurrer :  and  therefore  it  is  more  usual,  on  the  return 
of  fittUa  bona  to  the  fierifacicu^  tu  bring  an  action  of  debt  on  the 
judgment,  suggesting  a  devastavit. 


The  scire  facias,  upon  a  change  of  parties,  b  governed  by  the  rule 
laid  down  in  the  case  of  Penoyer  v.  BrcLce^,  that  where  a  new  person 


«  Cra  Eiiz.  887.  Append  Chap.  XLI.  §  84. 

(»  Tlus,  Brn.  116,  17.  ^  Gilb.  Cai.  95.  1  Str.  235.  683.  2  Ld. 

«  Ante,  1041.  Raym.   1382.  8  Mod.  366.  S.  C.  Cm.  Pr. 

*  Cro.  Eliz.  859.  887.  C.  P.  1. 

•  Id.  U\.  EdU  667.  *  1  Ld.  Raym.  245.  1  Salk.  319,  20.  S.C. 
Uppend.  Chap.  XLI.  $  1 19.  and  ace  8  Intt.  471.  2  Ld.  Raym.  768. 

I  Thef.  Brn.   236,  Sffc.  UU  Ent  666. 
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B  to  be  benefited  or  charged  by  the  execution  of  a  judgment,  there 
ought  to  be  a  scire  facia»i  to  make  him  party  to  the  judgment ;  but 
where  the  execution  is  not  beneficial  or  chargeable  to  a  person  who 
was  not  party  to  the  judgment,  a  scire  fadas  is  unnecessary.  On 
this  rule  depend  the  cases  otmarrtage,  bankruptcy,  and  death :  And 
first,  of  marriage. 

If  a  /erne  sole  obtain  judgment,  and  she  afterwards  marry  be- 
fore execution,  there  must  be  a  scire  fadae  for  husband  and  wife,  in 
order  to  execute  the  judgment.  And  in  a  modern  case*  it  was 
kolden,  that  the  husband  cannot  have  execution  for  the  costs,  on  a 
plea  of  coverture  found  ibr  his  wife,  sued  as  a  feme  sole,  without  a 
scire  facias;  it  being  a  maxim,  that  a  person  not  a  party  to  the 
record,  cannot  be  benefited  or  charged  with  the  process,  without  a 
scire  f  ados.  So,  if  final  judgment  be  given  against  a  feme  sole,  and 
she  marry  before  execution,  there  should  regularly  be  a  scire  facias 
to  revive  it  against  her  and  her  husband.  But  where  a  feme  sole 
marries,  after  interlocutory  judgment  against  her  upon  a  contract,  the 
plaintiff  may  proceed  to  judgment  and  execution,  without  joining  the 
husband  by  scire  facias;  and  a  capias  ad  satisfaciendum^  fol- 
lowing the  judgment,  is  at  all  events  regular,  though  the  plaintiff  had 
notice  of  the  marriage  before^.  So,  in  ejectment  against  a  feme  sole, 
who  married  before  trial,  and  afterwards  verdict  and  judgment  were 
given  against  her  by  her  original  name ;  the  court  of  King's  Bench 
held  that  it  was  regular  to  issue  an  habere  facias  possessionem  and 
fieri  facias  against  her  by  the  same  name,  though  the  fieri  facias 
was  inoperative^.  In  a  scire  facias  by  baron  and  feme,  upon  a 
judgment  recovered  by  the  feme  dum  solay  the  plainiifis  should  state 
their  marriage*^;  but  they  need  not  alledge  it  with  a  venue,  this 
being  only  matter  of  surmise,  to  which  no  venue  is  necessary^ 

If  husband  and  wife  obtain  judgment,  for  the  proper  debt  of  the 
wife,  and  afterwards  the  wife  die  before  execution,  the  husband  alone 
may  have  a  scire  facias,  without  taking  out  administration' ;  for  by 
the  judgment,  the  nature  of  the  debt  is  altered,  and  it  is  become 


•  Dung.  637.  «  2  Str.  'J75.  2  Ld.  Raym.  1504.  1  Bar- 

k  4  Eaat,  521.          *  nanl.  K.  B.  16.  S.  C.  aud  see  2  H.  Blse. 

«  3  Maole  &  Sel.  557.  ]  45.  7  Darnf.  &  East,  243. 

'  Append.  Chap.  XLI.  §  89.  91 .  '  Cro.  Eliz.  844.  1  Sid.  337.  1  Mod.  179. 
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a  debt  to  the  busband**  So^  if  esecotioo  be  awarded  to  the  hotband 
and  wife,  on  a  judgment  obtained  by  the  wife  dmm  lala,  for  her  own 
proper  debt,  the  bosband  alone  may  bare  a  scire  facioM  after  hia 
wife's  death^ ;  for  though  the  award  of  execution  does  not  alter  the 
nature  of  the  debt,  yet  it  altera  the  property,  and  rests  it  hi  the  hna- 
band  jointly  with  his  wife.  And,  in  like  manner,  if  judgment  be  ob- 
tained against  a  feme  sole,  and  she  marry,  and  then  the  plaintiff  sue 
out  a  setre  facias  agiunst  husband  and  wi^,  and  haTe  judgment 
quad  habeat  exeoMon/em  agamst  both,  and  afterwards  the  wife  die, 
the  plaintiff  may  sue  out  a  sdre  fs^ciasy  and  have  esraeotion  against 
the  husband"^.  But  if  husband  and  wife  obtain  judgment  for  a  debt 
due  to  the  wife  as  executrix,  and  then  the  wife  die  before  exeontion, 
the  husband  cannot  bare  a  scire  Jiadas  upon  the  judgment* ;  for 
though  be  was  priry  to  the  judgment,  be  shall  not  hare  the  thing  re* 
covered,  but  it  belongs  to  the  succeeding  executor  or  admbistratoi^* 

Secondly,  of  bcmkruptcjf :  Whenever  the  defendant  has  a  day  in 
court  to  plead  it,  he  may  plead  the  bankruptcy  of  the  phintiff,  and 
the  assignment  of  his  effects,  in  bar  to  his  recovery,  or  to  Us 
having  execution  on  a  recognixsnce  of  bail,  tte^^  But  if  the  plaintiff^ 
become  bankrupt,  after  interlocutory  and  before  final  judgment^,  or 
after  final  judgment  and  pending  a  writ  of  error^,  his  assignees 
may  proceed  to  final  judgment,  or  affirmance,  in  the  bankrupt's  nnae. 
And  where  the  plaintiff  became  bankrupt  after  judgment,  and  a  vrrit 
of  error  allowed,  it  was  determieed  that  his  assignees  could  not  sue 
out  a  f ctre  facias  in  theur  own  names,  to  compel  an  asMgnment  of 
errors ;  but  must  go  on  with  the  writ  of  error  in  the  bankrupt's  name^ 
till  judgment''.  It  was  formerly  holden,  that  if  the  plaintiff  beoane 
bankmpt  after  final  judgment  or  affirmance,  and  before  execution,  the 
assignees  must  have  sued  out  a  scire  faeiat^ :  And  a  scire  facime 
by  the  assignees  of  a  bankrupt,  staUng  that  he  became  bankrupt. 


*  Bat  lee  3  Atk.  SI.  ^  3  Wils.  372. 

^  1  Salk.  116.  Carth.  415.  Comb.  455.  >  1  Dorot  •:  Eaft,  631.  fi  Dimif.  Sc  BMt, 

Skin.  6S8.  &  a  45. 

*  Append.  Chap.  XLI.  §  90.  ^1  Darnf.  &  Eart,  463. 

*  3  Mod.  186.  Carth.  30.  Comb.  103.  S.  C  >  1  Mod.  93. 1  Vent  173.  S.  C.  and  aee  9 
«Cro.Car.207.  937.  W.  Jon.  848.  S.  C.  Will.  373.  378.  3  Darnf.  and  Baft,  45. 
'  See  further,  as  to  the  tare  fmoi  on  wttt'^  where  a  iortfmftt  inued,  upon  a  bankraptc  j 

fiage,  3  Wma.  Saund.  73«  i.  H  happening  between  tnterlocirtory  aad  ftual 

1 15  East,  633.  judgment. 
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witbio  the  true  intent  and  meaning  of  ihe  statutes,  &o.  and  that  hb 
effects  were  afterwards  in  due  manner  assigned  to  the  plaintifis,  was 
deemed  sufiiciently  certain ;  without  alledging  the  particular  requisites 
necessary  to  support  a  commission,  or  that  the  party  was  declared  a 
bankrupt,  or  his  etBtoia  assigpied  by  deed,  and  without  making  a 
fnrofert  in  curia  of  the  deed  of  assignment".  But  where  the  plaintiff 
became  bankrupt,  after  he  had  revired  the  judgment  by  sc»re/act(u, 
the  court  of  King's  Bench  ordered  the  special  matter  to  be  entered, 
to  entitle  his  assignee  to  the  bencffit  of  the  judgment  on  the  scire 
/ocicw,  without  bringing  a  new  scire  facias^ :  And  in  a  late  case% 
wbere  the  plaintiff  became  bankrupt  between  interlocutory  and  final 
judgment,  and  sued  out  execution  in  his  own  name,  the  court  refused 
to  set  aside  the  proceedings*'. 

Thirdly,  of  death  ;  which  may  be  considered  either  as  it  happens 
before,  or  after  final  judgment.  At  common  law,  the  death  of  a  sole 
plaintiff  or  defendant,  at  any  time  before  ^iiaJ  judgment,  would  have 
abated  the  suit.  But  now,  by  the  statute  17  Car.  II.  c.  8.  for  the 
avoiding  of  unnecessary  suits  and  delays,  it  is  enacted,  that  *^  in  all 
^  actions  personal,  real  or  mixed,  the  death  of  either  party,  between 
^  the  verdict  and  the  judgment^  shall  not  be  alledged  for  error ;  so 
'^  as  such  judgment  be  entered  within  two  terms  after  the  Terdict.*' 
This  statute  is  confined  to  verdicte^  and  does  not  extend  to  cases 
where  either  party  dies  after  interlocutory  judgment,  and  before  the 
return  of  the  inquiry*.  The  judgment  upon  this  statute  is  entered 
for  or  against  the  party,  as  though  he  were  alive^ ;  and  it  should  be 
entered,  or  at  least  signed',  within  two  terms  after  the  Terdict.  But 
there  must  be  a  scire  facias  to  revive  it,  before  execution^ :  and  such 
scire  facias,  pursuing  the  form  of  the  judgment,  should  be  general^, 
as  on  a  judgment  recovered  by  or  against  the  party  himself. 

By  a  subsequent  statute^,  it  is  enacted,  that  '^  in  all  actions  to  be 
*'  commenced  in  any  court  of  record,  if  the  plaintiff  or  defendant 


•  t  Qgnii  fc  Baft,  45.  And  aea  Apptnd.  •  4 Taant.  884. 
<;bap.  XLI.  (98.  M  Salk.  4S. 

^  i  Mod.  8S.  f  1  Sid.  385.  Barney  UU 

«  3  Durnf.  &  EmH,  437.  ^  1  Will.  308. 

*  See  forther,  as  to  Uitf  tdn  fmm  oi^  >  8  Ld.  Baym.  ]8SD. 
hmAtupte^^  %  Saawt.  TS.  /,  av  k  g  ^  9  W.  la  a.  11.  (  6. 
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*^  happen  to  die,  after  interlocutory  and  before  final  judgment^  the 
<'  action  shall  not  abate  by  reason  thereof,  if  such  action  might  have 
<'  been  originally  prosecuted  or  maintained  by  or  against  the  exe- 
'^  cutors  or  administrators  of  the  party  dying ;  but  the  plaintiff,  or  if 
'^  he  be  dead  after  such  interlocutory  judgment,  his  executors  or  ad- 
'^  ministrators,  shall  and  may  have  a  scire  facias  against  the  de- 
<^  fendant,  if  living  after  such  interlocutory  judgment,  or  if  he  died 
'  ^<  after,  then  against  his  executors  or  administrators,  to  shew  cause 
<^  why  damages  in  such  action  should  not  be  assessed  and  recovered 
<'  by  him  or  them*.  And  if  such  defendant,  his  executors  or  ad- 
'^  ministrators,  shall  appear  at  the  return  of  such  writ,  and  not  shew 
<^  or  alledge  any  matter  sufficient  to  arrest  the  final  judgment,  or 
<^  being  returned  warned,  or  upon  two  writs  of  scire  facicuy  it  be 
*^  returned  that  the  defendant,  his  executors  or  administrators,  had 
*^  nothing  whereby  to  be  summoned,  or  could  not  be  found  in  the 
'<  county,  shall  make  default,  that  thereupon  a  writ  of  inquiry  of  da- 
**  mages  shall  be  awarded ;  which  being  executed  and  returned, 
**  judgment  final  shall  be  given  for  the  said  plaintiff,  his  executors  or 
**  administrators,  prosecuting  such  writ  or  writs  of  scire  facias^ 
^^  against  such  defendant,  his  executors  or  administrators,  re- 
<*  spectively^/'  This  statute  has  .been  holden  not  to  extend  to 
cases  where  the  party  dies  before  interlocutory  judgment ;  though 
it  be  after  the  expiration  of  the  rule  to  plead^.  And  where  the 
plaintiff  brought  an  action  against  t\io  defendants,  and  proceeded 
to  outlawry  against  one,  and  went  on  with  the  action  against 
the  other,  who  died  after  interlocutory  and  before  final  judg- 
ment, the  court  of  King's  Bench  held,  that  he  could  not  have  a 
scire  facias  agdnst  his  administrator ;  for,  notwithstanding  the 
outlawry,  the  action  remained  joint,  and  therefore  survived  against 
the  other  defendant^.  It  should  also  be  remembered,  that  the 
statute  is  expressly  confined  to  cases  where  the  action  might  originally 
have  been  prosecuted  or  maintained  by  or  against  the  executors  or 
administrators  of  the  party  dying :  and  therefore,  where  the  plaintiff 
in  an  action  for  a  libel,  died  after  interlocutory  judgniient  signed  and 
writ  of  inquiry  executed,  but  before  the  day  in  bank,  the  court  of 
Common  Pleas  held,  that  final  judgment  could  not  be  entered  for 


>  Append.  Ch«p.  XU.  §  99,  Ibc.  •  1  Wilt.  315.  but  set  Bums,  1M^ 

*Ui\99.  ^l  M  Aulc  lb  9«1.  tit. 
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the  plaintiflT,  for  the  damages  assesaedy  the  suit  having  abated  by  his 
death'. 

Where  either  party  dies  after  interlocutory  judgment,  and  before 
the  execution  of  the  writ  of  inquiry,  the  Bcire  facias  upon  this 
statute  ought  to  be  for  the  defendant,  or  his  executors  or  ad- 
ministrators, to  shew  cause  why  the  damages  should  not  be  asBewedf 
and  recovered  against  them^ ;  and  to  hear  the  judgment  of  the  court 
thereupon'' :  But  where  the  death  happens  after  the  writ  of  inquiry 
is  executed,  and  before  final  judgment,  the  scire  facias  must  be  to 
shew  cause  why  the  damages  assessed  by  the  jury  should  not  be  ad- 
judged to  the  plaintiff,  or  his  executors  or  administrators'*. 

The  judgment  upon  this  statute  is  not  entered  for  or  against  the 
party  himself,  as  upon  the  17  Car.  II.  but  for  or  against  his  executors 
or  administrators^.  And  where  the  defendant  dies  after  interlocutory 
and  before  final  judgment,  two  writs  of  scire  facias  must  be  sued 
out  by  the  plaintiff,  before  he  can  have  execution ;  one  before  final 
judgment  is  signed,  in  order  to  make  the  executors  or  administrators 
parties  to  the  record ;  the  other  after  final  judgment  is  signed,  in 
order  to  give  them  an  opportunity  of  pleading  no  assets,  or  any 
other  matter  in  their  defence  :  for  it  would  be  unreasonable  that  the 
executors  or  administrators  should  be  in  a  worse  situation,  where  their 
testator  or  intestate  died  before  the  final  judgment  was  signed,  than 
they  would  have  been  in,  if  he  had  died  afterwards^ 

Where  there  were  two  or  more  plaintiffs  in  a  personal  action, 
the  death  of  one  or  more  of  them,  pending  the  suitj  would  for^" 
merly  in  some  cases  have  abated  it^.  But  now,  by  the  statute  8  &  0 
W.  III.  c.  11.  ^  7.  'Mf  there  be  two  or  more  plaintiffs  or  defendants, 
**  and  one  or  more  of  them  die,  if  the  cause  of  action  shall  survive 
^<  to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  de- 
**  fendant  or  defendants,  the  writ  or  action  shall  not  be  thereby 


*  4  Taont  SS4.  •  1  Salk.  49. 

^  LiU  Ent.  647.  '  2»a7*  Biep.  266.  And  tee  farther,  «j  to 

*  6  Mod.  144.  tho  scire  fadas  on  the  death  of  a  party  h^fon 

*  1  Will.  S43.  and  lee  1  Domf.  &  East,  fiaal  judgmeut,  8  Saund.  72.  m, »,  o, 

988.  a  Smiiid.  6.  (9.)  AppMid.  Chap.  XLI.  i  Cro.  Jac  19.  Carter,  193.  S  Mo4l.  849. 
4  97. 
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^<  abated;  but  such  death  being  suggested  upon  the  record,  the 
<<  action  shall  proceed,  at  the  suit  of  the  surviving  plaintiff  or 
<<  plaintiffs,  against  the  surviving  defendant  or  defendants\"  In  such 
case,  if  the  death  happen  before  declaration,  it  is  usually  saggested 
at  the  commencement  of  it :  If  it  happen  after  declaration,  and  before 
issue  joined,  it  should  be  suggested  in  making  up  the  issue;  but 
otherwise  it  need  not  be  suggested  till  the  judgment  roll  is  made  llp^ 
It  is  said  that  if  a  co-plaintiff  die,  the  suit  will  be  abated,  unless  the 
death  be  suggested  according  to  the  statute^ :  But  where  one  of  two 
plaintiffs  died  before  interlocutory  judgment,  and  the  salt  notwith- 
standing went  on  to  execution  in  the  name  of  both ;  on  a  motion 
to  set  aside  the  proceedings  for  this  irregularity,  the  court  of  King*8 
Bench  permitted  the  surviving  plaintiff  to  suggest  the  death  of  the 
other  on  the  roll,  and  to  amend  the  capias  ad  satUfaciendum^  without 
paying  costs**.  But  as  no  new  person  is  introduced,  there  is  no  oc- 
casion for  a  scire  facias  in  these  cases,  to  revive  the  judgment. 

Where  there  were  two  or  more  defendants,  and  one  of  fhcm  died 
after  judgment^  and  before  execution,  it  was  formerly  holden*,  that 
the  plaintiff  was  put  to  his  scire  facias  against  the  personal  repre- 
sentatives of  the  deceased.  But  it  was  afterwards  determined,  that 
in  such  case  a  sdre  facias  would  lie  against  the  survivor  alone, 
reciting  the  death';  and  he  could  not  plead  that  the  heir  of  the  de- 
ceased had  assets  by  descent,  and  pray  judgment  if  he  ought  to  be 
charged  alone :  for  at  common  law,  the  charge  upon  the  judgment, 
being  personal,  survived^ ;  and  the  statute  of  Wesim.  2.  which  gives 
an  elegit^  does  not  take  away  the  common  law  remedy :  and  therefore 
the  plaintiff  may  take  out  his  execution  which  way  he  pleases**.  But 
if  he  should,  after  the  allowance  of  this  writ,  and  revival  of  the 
judgment,  take  out  an  elegit  to  charge  the  land,  the  party  may  have 
remedy  by  suggestion,  or  else  by  audita  quereW.  And  it  is  now 
settled,  that  where  there  are  two  or  more  plaintifla  or  defendants 
in  a  personal  action,  and  one  or  more  of  them  die  within  a  year 


>  AiOe,  94S.  26. 1  Lev.  30. 1  Keb.  98.  183.  S.  C.  Cuiiu 

»  1  finr.  963.  Barnes,  469.  AnU,  759,  60.  106.  S.  C.  cited. 
«  1  SUrk.  M  PH.  511.  '8  SaoDd.  51.  (4). 

*  5  Domf.  &  East,  577.  *  Id.  i«rf. 

•  YelT.  808.  « 3  Bac,  Abr.  €9^  4  Bac.  Abr.  419. 
f  Append.  Chap.  XLL  $  99.  T.  Raynu 
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after  judgment,  execation  may  be  had  for  or  against  the  sunriTors, 
without  a  scire  /adcu^  :  But  the  execution  in  such  case  should  be 
taken  out  in  the  joint  names  of  all  the  plaintiffs  or  defendants^; 
otherwise  it  will  not  be  warranted  by  the  judgment*'. 

Where  there  is  only  one  plaintiff  or  defendant,  who  dies  after  Jinal 
judgmenif  and  before  execution,  a  Bcire  faciaB  may  be  bad  by  or 
against  his  persona/  representatives;  and  upon  the  death  of  the  party 
against  whom  the  judgment  is  given,  the  other  party  may  proceed  by 
9cire  facias  against  his  heir  and  tertenants.  In  ejectment  however, 
the  original  parties  being  merely  nominal^  there  is  no  occasion  for  a 
fctre  facias  after  the  death  of  either  of  them.  It  also  seems  to  be 
unnecessary,  in  case  of  the  death  of  the  lessor  of  the  plaintiff  before 
execution  ;  for  he  is  not  a  party  to  the  judgment.  And  where  a  writ 
of  possession  was  tested  in  his  life-time,  though  it  was  not  actually 
sued  out  till  after  bis  death,  the  court  of  King*8  Bench  held  the  ex- 
ecution to  be  regular^.  If  the  real  defendant  die  after  judgment, 
and  before  execution,  it  is  doubtful  whether  a  scire  facias  is  ne- 
cessary; because  the  execution  is  of  tlie  land  only,  and  no  new 
person  is  charged* :  but  where  the  judgment  is  after  verdict,  a  scire 
facias  must  be  sued  out,  to  warrant  an  execution  for  the  damages  and 
costs ;  and  if  a  scire  facias  issue,  it  must  be  against  the  tertenants 
of  the  land,  (and  the  heir  may  come  in  as  tertenant,)  and  not 
against  the  executor,  without  naming  him  tertenant^ 

The  personal  representatives  of  the  deceased  party  are  his  executor 
or  administrator,  or,  if  tliere  be  more  than  one,  his  executors  or  ad- 
ministrators, and  the  survivors  of  them  ;  and  the  executor  of  an  ex- 
ecutor is  considered  as  the  representative  of  the  first  testator.  If  any 
of  the  executors  or  administrators  are  feme  coverts,  their  husbands 
must  be  made  parties  to  the  scire  facias :  And  though  an  executor 
or  administrator  become  bankrupt,  yet  he  may  still  proceed  by  scire 
facias;   as  the  bankruptcy  does  not  affect  him  in  his  representative 


*  Moor,  367.  Noy,  150.  Carter,  1 12. 193.  xinarMp,  «  Saund.  78.  i,  k. 

1  Ld.  Raym.  844.  1  Salk.  319.  Carth.  404.  «  4  Bur.  1970. 

Comb.  441.  5  Mod.  338.  Show.  408.  S.  C.  *  Ptr  HoU,  Ch.  J.  8  Ld.  Raym.  808.  5 

3  Salk.  319.  7  Mod.  68.  S.  P.  Salk.  319.  S.  P. 
k  1  Ld.  Raym.  8U.  1  Salk.  319.  8.  C.  'Cro.  Car.  895.  318.  Cartb.  8.  8  Salk.  ' 

«  See  farther,  as  to  the  iotr«  fsekt  on  tur^  000. 1  Ld.  Raym.  669. 8.  C. 
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cliarncter.  But  the  administrator  of  an  executor,  claiming  by  the  act 
of  the  ordinary,  does  not  represent  the  original  testator* ;  nor  doe« 
the  executor  or  administrator  of  an  administrator  represent  the  first 
intestate:  Therefore,  when  an  executor  dies  intestate,  or  after  (be 
death  of  an  administrator,  it  is  necessary  to  take  out  admiDistration 
de  bonis  tioti,  or  of  such  goods  as  are  left  unadroini8tered^ 

At  common  law,  an  administrator  de  bonis  iton,  claiming  by  titit 
paramount,  could  not  have  had  a  scire  facias,  or  otherwise  proceeded 
on  a  judgment  recovered  by  an  executor  or  administrator ;  but  it  was 
otherwise  in  the  case  of  a  judgment  recovered  against  an  executor  or 
adminis(rator^  And  now,  by  the  statute  17  Car,  II.  c.  8.  §2. 
<<  where  any  judgment  after  a  verdict  shall  be  had  by  or  in  the 
<<  name  of  any  executor  or  administrator,  in  such  case  an  adminis- 
**  trator  de  bonis  non  may  sue  forth  a  scire  faciatf,  and  take  execu- 
<*  tion  upon  such  judgment."  On  (his  statute  it  has  been  bolden, 
that  an  administrator  de  bonis  non  may  not  only  commence  an  exe- 
cution, on  a  judgment  obtained  by  an  executor  ur  administrator,  but 
may  peifect  an  execution  already  begun"^.  But  still,  if  an  executor 
bring  a  scire  facias  on  a  judgment  or  recognizance,  and  get  judgment 
quod  habeat  executionem^  and  die  intestate,  the  administrator  de 
bonis  non  must  bring  a  scire  facias  upon  the  original  judgment,  and 
cannot  proceed  upon  the  judgment  in  scire  facial. 

The  scire  facias  on  a  judgment  by  the  personal  representatives 
states,  in  addition  to  the  judgment,  the  death  of  the  testator  or  in- 
testate, as  the  court  have  been  informed  by  (he  person  suing  it  out, 
who  is  described  as  his  executor  or  administrator':  If  the  writ  be 
brought  against  personal  representatives,  it  states  that  the  testator 
died,  having  made  the  defendant  his  executor,  or,  in  the  case  of  ao 
administrator,  (he  death  of  the  intestate,  and  the  grant  of  adminis- 
tration ;  and  it  is  for  the  defendant  to  shew,  why  the  plaintiff  should  not 
have  execution  of  the  debt  or  damages,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  testator  or  intestate  at  the  time  of  his  death. 


•  1  Bot.  St  Pal.  310.  '  Apprnd.  Chap.  XLI.  S  (00,  &c.  107,8. 
^  U,  tftid  And  see  farther,  as  to  the  aarefadmi  agaimt 

•  1  RoL  Abr.  890.  VIT.  Jon.  SI  4.  Crou  Car.  perMoal  repretenuU^a,  oq  the  death  ef  a 
107.  S.  C.  party  ^fUr  Anal  jndfBMQt,  9  SavMl.  (.  (1) 

'  I  Sdk.  393.  79.  t. 

•  9  Ld.  Rajm,  1049. 
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in  the  defendanOs  hands  to  be  administered,  &c*.  In  a  scxtb  facias 
OD  a  judgment  recovered  by  an  executor,  the  death  of  the  testator 
need  not  be  expressly  averred^ 

Upon  the  return  of  nihil  to  a  writ  of  scire  facias  against  the  per- 
sonal representatives,  the  plaintiflT  may  have  a  scire  facias  against  the 
heir  of  the  defendant,  either  alone  or  jointly  with  the  tertenants^  or 
tenants  of  the  lands  whereof  the  defendant  was  seised  at  the  time  of 
the  judgment,  or  at  any  time  afterwards^ :  But  where  judgment  is 
bad  against  one  who  dies  before  execution,  a  scire  facias  will  not  lie 
against  his  heir  or  tertenants,  until  nihil  be  returned  against  his  ex- 
ecutors or  administrators^ ;  and  as  the  heir  in  this  case  is  charged  as 
tertenant%  the  plaintiff  can  only  have  execution  of  a  moiety  of  his 
land'^  even  where  he  pleads  a  false  pica". 

In  a  scire  facias  against  the  heir  and  tertenants,  the  heir  cannot 
object  that  the  scire  facias  ought  first  to  have  issued  against  him\ 
But  it  seems  to  be  the  better  opinion,  tliat  the  tertenants  alone  are  not 
to  be  charged  until  the  heir  be  summoned,  or  it  be  returned  that  there 
is  no  heir,  or  that  the  heir  hath  not  any  lands  to  be  charged^ ;  for 
the  heir  may  have  a  release  to  plead,  or  other  matter  in  bar  of  exe- 
cution :  and  his  land  is  rather  to  be  charged,  than  the  land  of  the 
tertenants ;  for  the  heir  shall  not  have  contribution  against  the  ter- 
tenants, as  they  shall  against  him  :  also,  if  the  heir  be  within  age,  the 
parol  shall  demur,  and  the  tertenants  shall  have  advantage  of  it^ 

Where  there  are  several  defendants,  and  one  of  them  dies  before 
execution,  since  the  charge  upon  the  judgment  survives  as  to  the 
personalty,  though  not  as  to  the  realty \  the  plaintiff  may  have  a  scire 
facias^  framed  upon  the  special  matter,  viz.  against  the  survivor,  to 
shew  why  the  plaintiff  should  not  have  execution  against  him  of 
hb  goods  and  chattels,  and  of  a  moiety  of  bis  lands,  and  against  the 


«  Append.  Chap.  XL!.  $  104,  &c.  109,  '  2  Saund.  7.(4). 

10.  f  rd.  ibhL  Cro.  Can  396.  Carth.  95. 

k  \  Str.  631.  2  Ld.  Raym.  1395.  S.  C.  >>  Cro.  Eliz.  896.  3  Sauiid.  78.  p. 

«  2  Saund.  7.  (4).  and  see  id,  8.  (9).  for  >  2  Sauiid.  8.  (8). 

the  defioitioD  of  UrUnnnU.  ^  Bac.  Abr.  tit.  Scire  facial,  C  5.  Cro.  Car. 

<  Garth.  107. «  Sannd.  73.  o,p,  S95.  S  Saund.  7.  (4). 

•  9  Co.  It.  Cr«.  Car.  ftf5.  313.  ^Ant€,  1154.  t  Saund.  51.  (4). 
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heir  and  tertenants  of  the  deceased,  to  shew  why  the  plaiotiff  should 
not  have  execution  of  a  moiety  of  the  deceased^s  landS|  without  men- 
tioning any  goods*. 

The  $cire  facias  against  the  tertenants  is  either  general^  against 
all  the  tertenants,  without  naming  them :  or  special,  setting  forth 
their  names*".  But  if  a  plaintiff  undertake  to  name  them  all ;  and  if 
he  do  not,  those  who  are  named  may  plead  in  abatement^  A  plea  to 
a  scire  facias  against  the  heir  and  tertenants,  that  there  are  ojh^ 
tertenants  not  returned,  is  a  dilatory  plea,  within  the  statute  4  &  5 
Anne,  c.  16.  and  requires  to  be  verified  by  affidavit"^. 

There  is  also  another  writ  of  scire  facias,  which  lies  against  ter- 
tenants, upon  a  writ  of  error  to  reverse  a  fine  or  recovery*.  This 
writ  is  said  by  Lord  Holt  to  be  discretionary,  and  not  stricti  juris ; 
but  yet  to  have  been  the  constant  and  usual  course  of  the  court,  and 
therefore  not  to  be  departed  from^  To  this  writ  the  tertenants  can 
only  plead  a  release  of  errors,  to  defend  their  own  possession,  or  for 
the  sake  of  purchasers ;  but  they  cannot  plead  in  abatement  of  the 
writ,  because  they  are  not  parties  to  the  suit' :  And  there  is  no  ne- 
cessity in  such  case,  for  a  scire  facias  against  the  heir^. 


Having  hitherto  treated  of  the  writs  of  scire  facias  on  reoogni- 
xances  and  judgments,  in  what  cases  they  lie,  and  by  and  against 
whom  they  may  be  brought,  with  the  forms  of  them,  distinctly ;  1 
•hall  now  consider  them  together,  and  shew  the  proceedings  thereon, 
from  the  time  of  their  being  issued,  till  they  are  finally  determined. 

The  scire  facias,  in  the  King's  Bench,  is  made  out  by  the 
pluntitTs  attorney :  and,  in  actions  by  biU,  is  signed  by  the  signer  of 
the  writs ;  but  in  actions  by  original,  it  is  signed  by  the  filacer'.    In 


•  Cartb.  105.  2 Samid.  51.  (4).  19. p,  •  CmUi.  111.  Skin.  S73.  S. C.  1  Bur. 360. 
k  8  Salk.  600.  1  Ld.  Raym.  669.  S.  C.  '9  SaoDd.  12,  p.  94.  (1). 

and  Me  S  Saimd.  7.  (4).  Append.  XL!.  |         t  Carth.  111.  Skin.  S73. 8.  C.  1  Bw.  d59» 

lll.lco.  60. 

•  Comb.  S82.  S  Saoiid.  7.  (4.)  ^  I  Bar.  419.  and  aee  8  Saood.  78.^. 

•  ForiMt,  144.  !  Imp.  K.  B.  9  Ed.  MQ.  567.  AtOi^  4IU 
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the  Common  Pleas  where  there  are  two  writs  of  scire  facioMy  the 
first  is  made  out  and  siloed  by  the  filacer  ;  but  the  secoud  is  made 
out  by  the  plaintiff's  attorney,  and  signed  by  the  prothonotary*. 

A  scire  facias  on  a  recognizance  of  bail  in  the  action,  being  an 
original  proceeding,  must,  in  the  King's  Bench,  be  brought  in  Mid' 
dlesexy  where  the  record  is ;  for  recognizances  in  this  court  are  not 
obligatory  by  the  caption,  as  in  the  Common  Pleas,  but  by  being  en- 
tered of  record^.  But  in  the  case  of  a  recognizance  entered  into  by  bail 
on  a  writ  of  error,  it  is  said,  that  if  it  be  entered  as  taken  at  a  judge's 
chambers  in  SerjeanVs  Inn^  the  scire  facias  may  be  sued  out  in 
London^ :  And,  in  the  Common  Pleas,  upon  a  recognizance  taken  in 
Serjeants  Inn^  or  before  a  commissioner  in  the  country,  and  recorded 
at  Westminster^  the  scire  facias  may  be  brought  in  London^  or  the 
county  where  the  recognizance  was  taken,  or  in  Middlesex!^.  A  scire 
facias  to  revive  a  judgment  by  or  against  the  parties,  or  their  per- 
sonal representatives,  not  being  an  original  proceeding,  but  a  con- 
tinuation of  the  former  suit,  must  be  brought  in  the  county  where 
the  veoue  was  laid  in  the  original  action,  the  defendants  being  sup- 
posed to  reside  in  that  county* :  But  upon  a  return  of  nihil  to  the 
writ  against  the  personal  representatives,  the  plaintiff,  upon  a  tes' 
tatumf  may  have  a  scire  facias  against  the  heir  and  tertenants  in  a 
different  county^ 

The  scire  facias  upon  a  recognizance  against  bail  in  the  action, 
when  the  proceedings  are  by  bill^  ought  to  be  tested  on  the  return 
day,  or  by  original  in  the  King's  Bencb^  or  Common  Pleas'",  on  the 
qwMrto  die  post  of  the  return  of  the  capias  ad  satisfaciendum 
against  the  principal'.    Upon  a  judgment,  it  may  be  tested  at  any 


•  Barnes,  97.  Imp.  C.  P.  6  Ed.  487.  492.  Blac.  Rep.  766.  2  Moore,  66. 

^  2  Salk.  564.  600.  659.  6  Mod.  4^.  132.  *  Hob.  4.  Yclv.  218.  Cro.  Jac.  331.  S.  C. 

7  Mod.  120,  21.  R.  E.  5  Geo.  II.  rtg.  3.  a.  R.  E-  5  Geo,  II.  reg.  3.  a.  K.  B. 

K.  B.  1  Bur.  409.  5  East,  461.  2  Smith  R.  *  Cro.  Car.  313.  Carth.  105.  aud  tee  7 

14.  8.  C  Ante,  302.  Durnf.  &  East.  28.  2  Saund.  72.  9.  r. 

«  8  Mod.  290.  IL  E.  5  Geo.  II,  rv^.  3.  a.  K  Imp.  K.  B.  9  Ed.  560. 

K.  B.  Lil.  Ent.  520.  *  Imp.  C.  P.  6  Ed.  492. 

<  Hob.  195.  BfOWQl.  69.  Moor,  883.  S.  C.  16  Mod.  86.  8  Mod.  227.  2  Str.  866.  2 

Sty.  Rep.  9.  Aleyn,  12.  S.  C.  8  Lutw.  1287,  Ld.  Raym.  1567.  S.  C  R.  £.  5  Geo.  IL 

Cas.  Pr.  C  P.  31.  Barnes,  96,  7.  207.  2  ri|f.  3.  a.  K.  B. 
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time  after  the  judgment^  or  first  day  of  the  term  to  which  it  re- 
lates :  And  it  may  be  antedated,  even  in  term  time,  unless  where  it 
issues  by  rule  of  court*.     In  the  King^s  Bench  by  billy  the  scire 
facias  is  made  returnable  before  the  king  at  Westminster^  on  a  day 
certain^;   and  where  there  is  but  one  writ,  there  need  be  only ybur 
days  exclusive  between  the  teste  and  return  of  it^     But  every  ^ctVe 
facias  by  original^  in  that  court,  ought  to  have  fifteen  days  in- 
clusive between  the  teste  and  return'^ ;  and  should  be  made  return- 
able on  a  general  return  day,  wheresoever,  &c*.     In  the  Common 
Pleas,  the  scire  facias  is  returnable  before  the  king*s  justices  at 
Westminster,  on  a  general  return  day  ;  and  when  there  is  but  one 
writ,  as  to  revive  a  judgment,  there  should  regularly  be  fifteen  days 
between  the  teste  and  return.     A  scire  facias^  it  has  been  said,  is 
Dot  amendable;    and  therefore  if  it  be  defective  in  the  teste  or 
return,  or  vary  from  the  record,  &c.   the  plaintiff  must   move  to 
quash  it^     But  there  are  cases  in  the  books,  where  a  writ  of  scire 
facias  has  been  amended  by  the  courts  ;  not  only  where  it  was  bad 
on  the  face  of  it,  by  the  mistake  of  the  clerk,  but  also  for  a  variance, 
when  the  defendant  had  not  taken  advantage    of  it    by  pleading 
nul  tiel  record^:    And  it  seems  to  be  now  settled,  that  the  power  of 
amending  writs  of  scire  facias  against  bail  is  discretionary ;  though 
the  court  of  Common  Picas,  in  the  exercise  of  their  discretion,  have  io 
several  recent  instances  refused  to  amend  them\  In  the  King^s  Bench, 
the  plaintiff  must  pay  costs,    on   quashing  his  own   writ  of  scire 
faciaSf  after    the  defendant  has   appeared    thereto* :     But  in  the 
Common  Pleas,   the  plaintiff   may  move  to  quash   his  own  writ, 
without  paying  costs,  at  any  time  before  the  defendant  has  pleaded^. 


*  8  Salk.  599.  f  The  several  cases  oo  this  subject  are 
k  2  Lil.  P.  R.  499,  &c.  R.  E.  5  Geo.  II.  collected  in  2  Ld.  Raym.  1057.  ai.d  see« 

reg.  3.  a.  K.  B.  2  Ld.  Raym.  1417.  Saund.  72.  r.  Ca«-  Pr.  C  P.  74,  5.  Bar^s, 

*  4  Durnr.  &  East,  663.  and  see  R.  E.  5  59.  S.  C.   Id   4.  5.  2  Bos.  &  Pul.  275.  9 
Geo.  II.f«g.  3.a.  K.  B.  East,  SI5.  4  Price,  181,  2.  1  Cbit  Rep. 

*  R.  T.  8  W.  III.  reg.  I.  a,  R.  E.  5  Geo.  323.  (aj.  Ante,  303 

11.  ug.  3.  a.  K.  B.  ^3  Bos.  &  Pul.  321.  2  New  Rep.  C.  P. 

•2  Lil.  P.  R.  499.  3  Salk.  320.   1  Sir.  103.  but  ucfe  ai7/«,  303.  1  Taunt.  221. 

146.  R.  E.  5  Geo.  II.  reg.  3.  a.  K.  B.  M  Barn.  &  Aid.  486. 

f  1  Salk.  52.   1  Ld.  Raym.  182.  548.  8  ^  Pr.  Reg.  418.  Cts.  Pr.   C.  P.  109. 

Ld.  Raym.  1057.  1  Sir.  401.  2  Str.  898.  Barnes,  431.  S.  C. 
1165.  and  •€•  Bamci,  26, 7.  114, 15. 
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The  ecire/aciaa  being  saed  out,  is  delivered  to  the  sberiflT;  and  if 
the  bail  or  defendants  live  in  the  county  into  which  the  writ  issaes, 
the  plaintiff  may  cause  them  to  be  summoned  thereon  ;  for  which 
purpose  the  sherifT  will  make  out  his  warranty  a  copy  of  which  should 
be  delivered  to  them,  or  they  should  hare  some  notice  of  the  proceed- 
ing, the  sufficiency  of  which,  if  disputed,  must  be  determined  by  the 
court^  The  bail  may  be  summoned  at  any  time  before  the  rising  of 
the  court  on  the  return  day* :  And  where  the  sheriff  returns  scire 
fedy  the  court  will  not  enter  into  the  validity  of  the  summons  upon 
motion,  but  leave  the  party  to  his  action  against  the  sheriff,  for  a 
false  return'. 

On  the  return  day  of  the  scire  Jixcias  by  bill^  or  quarto  die  post  of 
the  return  by  original^  in  the  King's  Bench*  or  Common  Pleas',  the 
sheriff  may  be  called  upon  for  the  return  of  it ;  and  except  on  a 
scire  facias  against  the  heir  and  tertenants,  he  either  returns  scire 
feci,  or  nihil;  that  he  has  given  noti(*e  to  the  bail  or  defendants", 
or  that  they  have  nothing  by  which  we  can  make  known  to  ihem'^; 
or  that  be  has  given  notice  to  one,  and  the  other  had  nothing*,  &c. 
On  a  scire  facias  against  the  heir  and  tertenants,  the  slierif!'*8  return 
is  either  that  there  are  none^,  or  that  he  has  warned  them  to  appear : 
In  the  latter  case,  if  the  writ  be  general,  the  sheriff  should  return  that 
he  has  warned  certain  persons,  being  the  tenants  of  all  the  lands  in 
his  bailiwick,  describing  them  ;  or  the  tenants  of  certain  lands,  and 
that  there  are  no  others* :  a  return  that  he  has  warned  the  tenants  of 
all  the  lands  generally"",  or  certain  persons,  tenants  of  lands  in  his 
bailiwick",  being  insufficient. 

When  the  sheriff  returns  mAtI,  the  plaintiff,  in  the  King's  Bench, 


•  Append.  Cbap.  XLI.  {  1 14.  Mmp.  C.  P.  6  Bd.  487. 

^2  BUc.  Rep.  837.  g  Append.  Chap.  XLI.  §  1  \b. 

«  1  East,  86.  and  aee  1  Str.  644.  R.  B.  5  ^  Id.  §  1 12. 

Geo.  II.  reg,  3.  (a).  K.  B.  bat  see  S  Dornf.  *  Id.  §  1 13. 

Jc  East,  757.  mntra.  *  /rf.  |  120. 

'  2  Str.  813.  3  Bur.  136a  1  Blac.  Rep.  1  Co.  Sot  623,  3.  qUT.  Br§o.  978.  «82. 

393.  S.  C.  And  for  the  subsequent  proceed-  886.  Herne,  386.  Dalt.  Sber.  559.  Append, 

logs  on  writs  of  scire faeki  in  general,  be*  Chap.  XLI.  $  ISI. 

fore  declaration,  see  3  Saond.  78.  r, «,  <.  »  Cartb.  105. 

•  Imp.  K.  B.  9  Ed.  567.  and  see  13  East,  «  8  Salk.  598.  8  Saand.  S.  (7). 
391. 
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must  in  all  cases  sue  out  a  second  or  alias  writ  o(  scire  facitu^ ; 
commanding  the  sheriff^  as  before  he  was  commanded,  &c. :  and  if 
upon  this  second  writ,  the  sheriff  also  return  nihUf  and  the  bail  or 
defendants  do  not  appear,  there  shall  be  judgment  against  them^ ; 
two  nihils  being  deemed  equivalent  to  a  scire  feci^.  And  it  is  not 
necessary  to  give  notice  of  scire  facias^ s  to  the  bail ;  it  being  thdir 
duty  to  watch  the  sheriff's  of6ce,  where  they  are  lodged"^.  It  was 
formerly  usual,  in  the  King's  Bench,  to  sue  out  both  writs  of  sdre 
facias  together,  making  the  teste  of  the  second  as  if  tlie  first  had  been 
actually  returned*' :  But  now,  there  is  a  rule  of  court,  that  no  writ  of 
alias  scire  facias  shall  issue,  until  the  first  writ  be  returnable^  In 
the  Common  Pleas,  if  a  scire  facias  issue  upon  a  judgment  for  debt 
and  damages,  against  the  defendant  himself,  who  was  party  and  privy 
to  the  judgment,  and  the  sheriff  return  nihil^  and  the  defendant  make 
default,  there  shall  be  judgment  against  him,  without  awarding  a 
second  scire  facias^ :  And  in  that  court,  a  rule  is  given  by  the  pro- 
thonotaries,  on  the  return  of  the  first  scire  facias,  for  another  writ  to 
issue. 

When  there  are  two  writs  of  scire  facias,  the  second  should  be 
tested  on  the  return  day,  or  by  original,  in  the  King*s  Bench**  or 
Common  Pleas*,  on  the  quarto  die  post  of  the  return  of  the  first, 
except  in  error^,  or  unless  the  return  day  happen  on  a  Sunday^  The 
alias  should  be  made  returnable,  like  the  first  writ,  on  a  day  certain"* 
or  general  return  day,  according  to  the  nature  of  the  proceedings. 
And  in  the  King's  Bench  by  billy  it  is  sufficient  if  there  be  fifteen 
days  inclusive  between  the  teste  of  the  first  and  return  of  the  second 
writ,  without  regard  to  the  number  of  days  between  the  teste  and 
return  of  each"  :    But  by  original  in  that  court,  there  should  hejif- 


•  2  IniL  472.  Cro.  Jac.  59.  8  Mod.  227.  Com.  Dig.  Ut.  Pleader,  3  L.  8. 

Say.  Rep.  121.  Append.  Cbap.  XLI.  §  119.  ^  Imp.  K.  B.  9  Ed.  S67. 

122.  » Imp.  C  P.  6  Ed.  487. 

i^Dyer,  168.  172.  198.  201.   YeW.  112.  l' R.  T.  8  W.  III.  m.  K.  B.  luid  ace  4 

Sty.  Rep.  281.  288.  323.  Durof.  &  East,  377. 

«  See  1  East,  89.  4  Eaat,  312.  >  Dyer,  168,  a. 

«  SiUUoe  T.  IFaUace  and  aiioMcr,  hml  qf  »  2  Lil.  P.  K.  499,  4cc. 

Cmgtkonte,  M.  43  Geo.  III.  K*  B.  •  T.  Jon.  228.  2  Salk.  599.   Garth.  468. 

«  2  Salk.  569.  8  Mod.  227.  7  Mod.  40.  8  Mod.  227.   2  Str.  765.  1 139. 

'ILT.SW.  IIL  K.B.  12  Mod.  87.7  R.T.  8W.  III.  a.R.B.56eo.U.  fvy.  3.a. 

Mod.  40. 96.  K.  B. 

c  Dyer,  168.  a.  t  Inat.  472,  2  Salk.  599. 
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ieen  days  indusiTe  between  the  teste  and  retarn  of  the  atioB^  as  well 
as  of  the  first  writ  of  icirefaciaii\  In  proceeding  against  bail  how- 
ever, in  the  Common  Pleas,  there  need  not  be  fifteen  days  between 
the  teste  and  return  of  each  tcire/acicu ;  hot  it  is  sufiictent  if  there 
hejifieen  days  between  the  teste  of  the  first  and  return  of  the  second*'. 
Etery  writ  of  scire  facias^  of  which  notice  is  given  to  tlie  defendants, 
must  be  left  in  the  sheriff's  office,  fowr  days  exclusive  before  the 
return^ :  And  where  there  are  two  writs,  the  first  should  be  left  in  the 
office  some  time%'  (generally  one  day,)  and  the  aliaifour  days  exclu- 
sive (which  must  be  the  last  four  days^*,)  before  the  return  ;  and  the 
sheriff  should  indorse  on  every  such  writ,  the  day  of  the  month  it  is 
left  in  his  office*.  But  so  as  the  second  writ  of  scire  facias  be  filed 
in  proper  time  in  the  sheriff's  office,  that  is  sufficient  to  warrant  pro- 
ceedings against  the  bail,  though  it  be  not  entered  in  the  scire  fa-* 
das  book  kept  by  the  sheriff,  which  is  merely  a  private  book  for  his 
own  convenience^ 

On  the  return  day  of  the  second  scire  facias^  or  of  the  first,  if 
scire  feci  be  returned,  the  bail  are  absolutely  fixed^^ ;  and  a  rule  muit 
be  given  with  the  clerk  of  the  rules  in  the  King's  Bench,  for  the  bail 
or  defendants  to  appear^  :  which  rule  should  be  given  on  the  return - 
day  in  actions  by  &tU,  or  in  actions  by  originaly  on  the  quarto  die 
post  of  the  return  of  the  second  scire  facias^  or  of  the  first,  if  scire 
feci  be  returned' ;  and  expires  in  four  days  exclusive  :  and  Sunday 
is  not  a  day  within  this  rule,  though  an  intermediate  one^.  In  the 
Common  Pleas,  the  rule  to  appear,  which  also  expires  in  four  days 
exclusive^,  is  given  with  the  prothonotaries"' ;  and  where  scire  feci  is 
returned,  it  should  be  given  on  the  appearance  day  of  the  return  of 
the  writ"  :  but  when  there  are  two  writs  of  scire  faciasy  the  rule,  it  is 
said,  should  be  given  on  the  return  day  of  the  last  writ^     Before  the 


•  R.  E.  5  Geo.  II.  reg.  3.  a.  K.  B.  S  Ante,  308.  aod  see  1  East,  89.  4  East, 
»>  Lulw.  24.  Cas.  Pr.  C.  P.  114.  Pr.  Ueg.  312. 

377.  S.  C.  2  Blac  Rep.  922.  ^  Append.  Chap.  XLI.  §  123. 

c  WUliamtv,  Maion,  M.  4  Geo.  II.  K.  B.  *  Imp.  K.  B.  9  Ed.  564. '567.  and  see  13 

1  Eait,  89.  (a),  R.  E.  5  Geo.  II.  reg.  3.  3  East,  391. 

Bar.  1TK3.  4  Bur.  S4S9.  K.  B.  Imp.  C.  P.  ^  11  East,  271. 

536.  1  Imp.  C.  P.  6  Ed.  488. 

•  4  Dnmr.  &  East,  583.  »  Td.  487. 

•  R.  E.  5  Q^  U.  Hg.  3.  K.  B.  •  Id.  Und. 
f3East,  570.  o /dL  iMl 
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rule  expires,  the  bail  or  defendaDts  either  appear,  or  make  defautt. 
In  the  latter  case,  the  plaiotiflT  is  entitled  to  judgment%  or  rather  to 
an  award  of  execution*',  which  he  may  sign  on  the  expiration  of  the 
rule :  And  if  a  man  have  judgment  for  damages  against  two,  and  sue 
out  a  scire  facias  against  both,  if  one  be  returned  summoned  and 
make  default,  and  the  other  have  nothing,  the  plaintiff  may  have  exe- 
cution against  him  who  made  default,  for  the  wholes  So  if  it  be 
returned  that  one  of  them  is  dead,  he  shall  have  execution  for  the 
whole  against  the  other"*. 

Judgment  being  signed,  the  proceedings  in  scire  facias  should  be 
forthwith  entered  on  a  roU,  and  execution  awarded  :  The  entry  of  the 
proceedings  is  either  against  bail*,  or  in  other  cases' :  And  in  the 
King^s  Bench,  where  two  writs  issue,  returnable  in  diflferent  terms, 
the  first  nuist  be  entered  of  the  term  wherein  it  is  returnable ;  and  an 
award  of  the  second  is  sufficient,  without  setting  it  forth  at  large>.  In 
the  Common  Pleas,  if  there  be  two  writs  of  scire  facias,  returnable 
in  different  terms,  there  must  be  two  rolls,  one  of  the  term  the  first 
writ  was  returnable,  and  the  other  of  the  term  the  second  is  return- 
able :  on  one  of  which  rolls,  the  first  writ  is  entered,  with  the  sheriff's 
return  thereto,  and  an  award  of  the  second  writ  only ;  and  the  other 
roll,  which  begins  with  an  alias  prout  patet^  contains  a  copy  of  the 
former  roll,  with  the  addition  of  the  return  to  the  second  writ,  and  the 
entry  of  the  judgment  of  the  courts  An  allegation  in  a  declaration 
with  a  prout  patet,  &c.  that  the  plaintiffs  by  the  judgment  of  the 
court  recovered  against  the  bail,  is  not  proved  by  the  production  of 
the  recognizance  of  bail,  and  the  scire  facias  roll,  which  latter  con- 
cluded in  the  common  form,  that  the  plaintifl^  have  their  execution 
thereupon  against  the  bail ;  for  this  is  an  award  of  executiony  or  at 
most  a  judgment  of  execution,  and  not  a  judgment  to  recover^. 

If  the  bail  or  defendants  appear  to  the  scire  facias,  which,  in  the 
King's  Bench,  is  signified  by  delivering  a  note  in  writing  to  the  plain- 
tiOTu  attorney'',  a  declaration  must  be    delivered,  on    four-penny 

•Com.  Dig.  tit.  Pleader,  3  L.8,9.  «  E.  E.  5 Geo.  U.  ray. d.  a,  K,  B. 

^11  East,  516.  ^Impw  C.  P.  535.  541.  Append.  Chap.- 

•  Bee  Abr.  tit.  Exttuiwn,  O.  XLI.  }  SS. 

*id.ibid.  »nEMt,5ifi. 

•  Append.  Chep.  XLI.  }  80,  &c  ^  Append.  Chapt  XLL  }  M.  ISS. 
f /i  1 1t4,  ke.  and  fee  S  Saund.  t%  «.  I. 
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•tamped  paper,  a  rule  given  to  plead,  and  a  plea  demanded,  as  id 
other  cases*.  In  the  Common  Pleas,  the  appearance  is  entered,  on  a 
prmcipe^y  with  the  prothonotaries^ :  And  if  the  declaration,  in  that 
court,  be  not  deliveredybur  days  exclusive  before  the  end  of  the  term, 
the  defendant  will  be  entitled  to  an  imparlance''. 

The  declaration  in  icirefacicu^  in  the  King^s  Bench,  begins  by 
stating  that  the  king  sent  to  the  sheriff,  his  writ  close  in  these  words, 
(setting  forth  the  writ  verbatim)  :  It  then  states  the  plaintiff's  ap- 
pearance at  the  return  of  the  writ,  and  the  sheriff's  return  thereto ; 
and  if  he  return  nihilf  it  contains  a  recital  of  the  mandatory  part  of 
the  second  writ  of  scire  facias^  and  goes  on  to  state  the  plaintiff's 
appearance,  in  like  manner,  at  the  return  of  that  writ,  and  the  she- 
riff's return  thereto :  Then  follows  the  appearance  of  the  bail  or  de» 
fendants ;  and  the  declaration  against  bail  concludes,  by  praying 
execution  of  the  debt  or  damages  recovered,  by  bill^  or  of  the  sum 
acknowledged  by  original,  according  to  the  force,  form  and  effect  of 
the  recognizance* ;  or  upon  a  judgment  after  a  year  and  a  day,  it 
concludes  by  praying  execution  of  the  debt  or  damages  generally' ;  or 
against  executors  or  administrators,  of  the  debt  or  damages,  to  be 
levied  of  the  goods  and  chattels  of  the  original  defendant,  in  their 
hands  to  be  administered' ;  or  against  the  heir  and  tertenants,  to  be 
levied  of  the  lands  and  tenements  whereof  they  are  returned  tenants, 
or  which  have  descended  and  come  to  the  heir  by  hereditary  descent 
from  the  defendant,  according  to  the  force,  form  and  effect  of  the 
reeovery\  In  the  Common  Pleas,  the  declaration  begins  by  stating 
that  the  sheriff  was  commanded,  whereas,  &o.  (reciting  the  writ  of 
ecire/acias  throughout)  ;  after  which  it  proceeds  in  substance  as  in 
the  King's  Bench'.  A  declaration  in  scire  facias,  returnable  the  last 
return  of  a  term,  may,  in  that  court,  be  entitled  of  the  same  term  ge- 
nerally^. And  it  is  usual  for  executors  and  administrators,  in 
declaring  on  a  scire/acias,  to  make  a  prqfert  in  curid  of  the  letters 


»  K.  E.  5  Oea  II.  ng.  3.  a.  K.  6.  Imp.  C.  f  Id.  §  144. 

P.  541.  ii/d§  145. 

^  Append.  Chap.  XLI.  §  31.  134.  *  Id,  §  35, 6.  140,  41.  And  see  8  Moora, 

•  Imp.  C.  P.  582. 535.  541.  66.  an  to  the  mode  of  declariDg  id  MiddU- 
d  Id,  541.  tear,  od  a  recognizaoee  taken  before  a  com- 

*  Append.  Chap.  XLI.  §  38, 3, 4,  miuioner  in  Durham, 

Id.  §  135,  ace.  k  3  ^\]^  154,  f  siac.  Rep.  735.  S.  C. 
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testamentary,  or  of  administration ;  but   it  may  be  inserted  either 
in  the  middle,  or  at  the  end  of  the  writ*. 

To  a  scire  facias  on  a  recognizance  or  judgnient,  the  defendant 
may  plead  in  abatement  or  in  bar,  as  in  other  actions^.  On  a  general 
writ  of  scire  facias  against  the  heir  and  tertenants,  if  some  of  the 
tertenants  only  are  summoned,  they  may  plead  that  there  are  other 
tertcnants  not  named,  in  the  same  county,  and  pray  judgment  if  they 
ought  to  answer  quousque  the  others  be  summoned,  but  ought  not  to 
pray  quod  breve  cassetur  ;  for  the  court  ought  never  to  abate  the 
writ,  but  where  the  plaintiflT  can  have  a  better  writ*  :  But  upon  a 
«pectarwrit,  if  all  the  tertenants  are  not  named  in  it,  those  who  are 
may  plead  in  abatement ;  for  there,  the  party  may  have  a  better  writ, 
by  naming  them  all** :  And  it  seems  to  be  a  good  plea,  that  there 
are  other  tertenants  not  named,  in  another  county*.  When  a  ter- 
tenant  is  summoned,  and  doth  not  plead  that  there  are  other  tertenants^ 
not  summoned  or  named  in  the  writ,  he  shall  never  afterwards  have 
a  scire  facias  or  audita  querela,  to  compel  the  others  to  contribute'. 
To  a  scire  facias  against  a  tertenant,  upon  a  judgment  in  debt^  or 
other  personal  action,  the  defendant  cannot  plead  non- tenure  ge- 
nerally, because  it  is  contrary  to  the  sheriff's  return ;  but  be  may 
plead  a  special  non-tenure  in  such  case,  as  that  he  has  only  a  tern 
for  years'. 

On  a  scire  facias  against  bail  in  the  action,  they  may  plead  ««! 
iiel  record  of  the  recognizance^,  or  of  the  recovery  against  the 
principal ;  payment  by,  or  a  release  to  the  principal  or  bail' ;  or  that 
the  principal  rendered  himself,  or  was  rendered  by  his  bail,  before  the 
return  of  the  capias  ad  satisfaciendum^.  They  may  also  plead, 
in  discharge  of  their  liability,  that  there  was  no  capias  ad  saiis- 


•  Garth.  69.  1  Show.  60.  6  Mocl.  134.  7  'Moor,  524.  2  Saood.  8.  (10). 

Mod.  15.  and  see  2  Saund.  9.  (1*2).  72.  /.  K  2  Salk.  601.  3  Salk.  321.  6  Mod.  199. 

^  2  lost.  470.  10  Mod.  112.  and  see  2  226.  2  Ld.  Raym.  1253.  S.  C.  and  seeBac. 

Saund.  72.  /.  v.  u.  Abr.  tit  Sdre  fodtu,  E.    Com.   Dig.  tit 

•  2  Salk.  601.  6  Mod.  199.  226.  2  Ld.  Pfe«fcr,3  L.  11. 
Raym.  1253.  3  Salk.  321.  S.  C.  S  Saund.  ^  Tket.  Breo.  265. 

8.  (10).  i  sty.  Rep.  324.  1  U.  Raym.  L57.  SUt. 

•  Id.  ibid.  4Ann.  c.  16.  §  12. 

•  2  Vent  104.  Bac.  Abr.  tit  Sore  famt,  ^  1  Ld.  Raym.  156,  7*  Healey  f.  Medk^t 
C.  5.  2  Saund.  8.  (10).  M.  24  Geo.  lU.  K.  B. 
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faciendwm  sued  out  and  returned  against  the  principal*  y  and  if  there 
be  a  ©owl  writ,  it  is  as  none**.  But  if  the  writ  be  merely  irregular^ 
as  if  it  was  sued  out  after  a  year  without  a  «cire  y*aciair%  or  made 
returnable  on  a  day  out  of  term*',  the  bail  cannot  take  advantage  of 
the  irregularity  by  pleading*" :  And  the  validity  of  a  fieri  facias 
cannot  be  impeached  at  nisi  prius,  on  the  ground  that  the  judgment 
ought  to  have  been  revived  by  scire  faciasy  or  that  there  was  an  ir- 
regularity in  the  return  of  the  writ^  So,  while  the  judgment  against 
the  principal  remains  in  force,  the  court  will  not,  on  account  of  its 
irregularity,  set  aside  the  capias  ad  satisfaciendunif  or  other  pro- 
ceeding against  the  bail:  But  where  judgment  was  irregularly 
signed  against  the  principal,  without  first  obtaining  the  usual  rule  for 
judgment,  and  the  plaintiiT  proceeded  to  execution  against  the  bail, 
after  procuring  a  return  of  tioti  est  inventus  to  a  ca.  sa.  against  the 
principal,  and  a  return  of  two  nihUs  to  two  writs  of  scire  facias 
against  the  bail,  the  court  of  King's  Bench,  upon  the  application  of 
the  bail,  together  with  the  principal,  held  that  they  were  entitled  to  be 
released  from  such  judgment  against  the  principal,  and  its  conse« 
quences  against  the  bail ;  upon  an  affidavit  made  by  them,  that  they 
had  no  notice  of  such  judgment,  till  the  writ  of  ca.  sa.  issued  against 
the  bail,  when  they  applied  to  vacate  the  proceedings*.  The  practice 
of  the  court  however  is  pleadable,  where  the^  merits  of  the  case 
depend  upon  it:  Therefore  where  bail,  sued  in  scire  facias  upon 
their  recognizance,  plead  that  no  ca.  sa.  was  duly  sued  out  returned 
and  filed  against  the  principal,  according  to  the  custom  and  practice 
of  the  court,  to  which  the  plaintiflT  in  his  replication  shews  a 
writ  of  ca,  sa,  issued  into  Middlesex;  it  is  no  departure  for  the 
defendant  to  rejoin,  that  the  venue  in  the  action  against  the  principal 
was  laid  in  London^  for  that  sustains  the  plea*^.  If  the  principal  die, 
before  the  return  of  the  capias  ad  satisfaciendum^  this  will  operate 
in  excuse  of  performance,  and  the  bail  may  plead  it  in  their  dis- 
charge'.   So  they  may  plead  that  a  writ  of  error  was  sued  out  and  al- 


*  sty.  Rep.  SSI.  288.  SS4.  »  16  East,  39.  AnU^  719,  20. 

^  3  Keb.  671.  6  Mod.  304.  i  1  Bol.  Abr.  336.  Cm.  Jac.  165.  W.  Jon* 

«  2  U.  Raym.  1096.  6  Mod.  304.  Holt  139.  Sty.  Rep.  324.  12  Mod.  601.  10  Mod. 

Rep.  90.  S.  C.  267.  R.  E.  5  Geo.  II.  reg.  3.  a.    But  they 

^  2  Bur.  1187,  8.  cannot  plead  the  bankrttplcy  aod  ccrti6cate 

•  PimtU  V.  T^lor^  M.  28  Geo.  III.  K.,  B.  of  their  principal.  1  Bos.  &  Pul.  450,  (bj. 
'  4  Campb.  58.  and  fee  4  Price,  13.  2  Bob.  &  Pol.  45. 

f  4  B•t^  310. 
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lowed  after  the  issuing  and  before  the  return  of  the  capia$  ad  •aHf- 
faciendum  ag^ainst  the  priDci|iaI,  so  as  to  avuici  proceedings  against 
them  in  gcire/acias  upon  the  recognizance  of  bail,  prosecuted  after 
a  return  by  the  sherifT  of  non  est  inventus,  made  pending  such  writ 
of  error". 

But  it  is  not  a  good  plea,  that  the  principal  died  before  the  issuing^, 
or  after  the  return^,  of  the  capias  ad  satisfaciendum ;  for  though  a 
plea  that  the  principal  died  before  the  writ  issued,  be  conclusive  if 
found  for  the  defendant ,  yet  it  is  not  so,  if  found  for  ibe  plaintjjf; 
inasmuch  as  the  principal  might  still  haye  died  after  the  issuing,  and 
before  the  return  of  the  writ :  And  where  the  ])rincipa1  dies  after  the 
return  of  the  capias  ad  sutisfaciendum,  this  will  not  discharge  the 
bail ;  for  upon  the  return  of  9ton  est  inventus,  their  recognizance  is  in 
strictness  forfeited  ;  and  though  a  render  afterwards,  and  before  the 
return  of  the  scire  facias,  is  allowed,  yet  that  is  merely  ex  gratia, 
not  ex  dehito  justitisB,  and  therefore  cannot  be  pleaded'. 

Where  the  principal  died  after  a  capias  ad  satisfaciendum  re- 
turned, and  before  it  was  fded,  the  court  of  King*s  Bench  on  motion 
would  have  formerly  stayed  the  filing  of  it,  in  favour  of  the  bail*:  But 
in  a  late  case  it  was  hohlen,  thai  if  ilie  principal  die  after  the  return  of 
the  capias  ad  satisfaciendum,  an<l  before  the  return  is  filed,  the  bail 
aire  fixed ;  and  the  court  would  not  stay  the  filing  of  the  return'.  To 
a  plea  of  the  death  of  the  principal,  before  the  return  of  the  capioM  ad 
satisfaciendum,  the  plaintilTin  his  replication  must  set  forth  the  writ, 
and  that  the  principal  was  alive  at  the  return  of  il> :  and  such  repli- 
cation must  conclude  with  an  averment^. 

If  a  scire  facias  be  brought  on  a  judgment,  the  defendant  may 
plead  nul  tiel  record  of  the  recovery',  payment^,  or  a  release';  or 


•  8  East,  439.  Pr.  443. 

^  10  Mod.  267.  303.  t  6  Ouref.  Be  East,  284.  jfnte,  1188»  9. 

•  12  Mod.  112.  236.  8  Mod.  31.  I  Str.  and  sea  2SaQad.  72.  I.  v. 
511.  S.  C.  8  Ld.  Raym.  1452.  2  Str.  717.  '     f  Carth.  4. 

S.  C.  Say.  Rep.  121.  2  Wils.  67.  2  Taunt.  ^  2  Wils.  65.  Dong.  58.  2  Duruf.  k  East, 

846.  576. 

<  jtnU,  310.  I  Of.  Bm.  279.  Mod.  ImL  368. 

•  1  Lil.  P.  R.  113.  and  see  R.  E.  5  Geo.  k  stat  4  Ann.  c  16.  {  18. 
IK  fif .  3.  s.  K.  B,  a  Cramp.  88.  1  RIeh.  !  3  Im.  878. 
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Ait  the  ri At  IN*  dftmatuvs  wefe  leyied  on  a  fieri  fadiu^^  Ilie  d«- 
femlaut'tf  lam  In  ex(eii(!eU  for  them  upon  an  elegit^,  or  bb  person  taken 
in  execution  on  a  capia$  ad  9ati$/ati^ndum^.  But  it  is  a  rule,  that 
the  defenilant  cannot  plead  any  matter  to  the  9cire/acia$  on  a  judg- 
mrnt,  which  he  might  haire  pleaded  in  the  original  action'.  If  the 
Kire/udcu  be  hrou|;ht  ap^inst  an  eaeculor  or  administrator,  he  aaay 
pieail  pleme  mImitnatraviO ;  but  then,  the  judgment  being  entitled  to 
t  preference,  he  must  shew  in  what  manner  he  has  administered^ 
Aad  u'here^  in  an  action  agrainst  an  executor,  the  plaintHT  dies  after 
interlocutory  and  before  ftnal  jndginenl,  the  defendant  canndt  plead  to 
the  $ntefuCiai  for  assessing  damages,  a  judgment  upon  bcmd  if  gainst 
his  testator,  and  no  assets  ultra ;  for  the  statute  never  intended  that 
the  executor  shouhl  be  in  a  better  situation,  as  to  the  assessing  of  da- 
mages upon  the  inquiry,  than  his  testator,  who  couki  baye  pleaded 
nothing  but  a  release,  or  other  matter  in  bar,  arising  pHu  darrein 
toMnmanee^.  AH  pleas  and  demurrers  upon  writs  of  icire  /aciaif 
oiigitt  to  be  delitered'^ ;  ond  all  issues  thereon  made  up  by  (he  at- 
tornies,  in  the  King's  Bendi^  In  the  Common  Pleas,  |deas  vtnA 
demurrers  in  wcire  facict§  afe  delivefed,  as  in  other  cases,  to  the 
jilaintifTs  attorney,  or  filed  with  the  |)rotbonotarfes*^ ;  and  issaes  are 
made  op  in  like  manner  by,  and  delivered  to  the  attornfcs,  or  inr 
country  onuses,  by  of  to  the  agents  in  town^ 

When  the  party  has  a  release,  or  other  fnatter  wfaidi  ho  Biigkl 


*  4  Lfon.  194.  Bar.  1^.  Cro.  Car.  328.  f  1  Ld.  Raym.  3,  4. 

Cliri,  G73.  f '1  Salk.  S15.  G  Mod.  143.  S.  C.  and  tao 

*  Over,  990.  b.  1  Lev.  93.  fi  Saund.  72.  v,  u.    JiMXqHxre,  whether  thtf 

*  Off.  Brtv.  SCO.  1  Salk  37 1.  Ante,  f045,  inlerbcotory  jtidj^ment  in  tbft  case  iras  not 

7.  but  fee  1  Lutv.  641.  643.  obiained  against  the  testator,  and  he  dying, 

*  Cro.  Eliz.  *283.  58S.  1  Sid.  18Q.  1  Salic.  the  tehefaciat  isMcd  against  his  executor? 

8.  2  Str.  1043.  C^uUmp.  Hardw.  ^33.  S.  C.  ^  Ante,  699. 

Cowp.  727.  ^  T.  R.  )3  W.  III.  a.  K.  B.  Jnle,  751. 

«  For  tho-fortn  of  a  replicatioD  and  award  Fur  the  form  of  the  issue  in  teire  Jariat  a* 

or  eifcutioii,  in  scire  fafm»,  again&t  an  ex-  gainst  bail,  see  Append.  Chap.  XLI.  §  37« 

ecotor,  wbo  picaded  pVw  ttdminulruvU  prtt-  and  for  the  entry  of  issne  and  awtfrd  of  ex- 

t«r,  for  the  sum  conrtssed  in  part,  and  for  ecution,  &.C.  after  verdict,  see  iif .  ^  33.  and 

tbe  reiidite  of  assets  qvndo  aeciderin/f  see  fur  an  issue  in  mnfittku^  on  an  extent  in 

Append.  Chap.  XLI.  %  146.  and  for  the  form  md  against  the  oisigaeei  of  a  bankrupt,  aeo 

of  a  judgment  for  the  plaintiff,  on  demurrer  id,  §  5. 

to  a  ptai  i»«eire/KWf  agaiast  an  exaoutor,  ^  Amtt^  TOa. 

in  K.B.  see  td  I  147.  *  AnU,  751.  7iS. 
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hare  pleaded  to  the  $cire  facioB  in  his  discharge^  aod  for  want  of 
pleading  it,  execution  is  awarded  npon  a  $cire  feci  retnrned,  he  is 
estopped  for  ever,  and  cannot  by  any  means  take  adTantage  of  that 
matter*.  But  where  execution  is  awarded  on  two  nihXU  returned,  be 
may  relieve  himself  by  audita  querela^  though  not  by  writ  of  error^ : 
And  where  the  case  is  clear,  and  the  application  recent,  the  courts 
will  interpose  in  a  summary  way,  and  relieve  the  party  upon  nootionS 
without  putting  him  to  an  audita  querela'^.  But  they  will  never  do 
it,  where  the  fact  is  disputed* ;  or  there  has  been  a  long  acquieeoeoee, 
and  several  steps  *have  been  taken  subsequent  to  the  award  of  exe- 
cution' ;  6r  the  ground  of  relief  is  such  matter  of  fact  as  may  be 
proper  to  be  tried  by  a  jury'. 

No  damage§  are  recoverable  in  scire  facias,  for  delay  of  exe« 
cution*^;  and  the  parties  were  consequently  not  entitled  to  costs^^  vatil 
the  statute  8  &  0  W.  III.  c.  11.  §  3.  by  which  it  is  enacted^  that 
<*  in  all  suits  upon  any  writ  or  writs  of  scire  facias^  the  plaintiff  oh- 
^  taining  an  award  of  execution  after  plea  pleaded,  or  demurrer 
^*  joined  therein,  shall  recove/  his  costs  of  suit ;  and  if  the  plaintiff 
**  shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict  shall 
^  pass  against  him,  the  defendant  shall  recover  his  costs,  and  have 
**  execution  for  the  same  by  capiat  ad  saHsfacieudum\  JUri 
*^  faciatf,  or  elegit;**  with  a  proviso,  that  the  statute  shall  not  extend 
to  executors  or  administrators". 

The  execution,  in  scire  facias,  is  governed  by  the  award  of  it 
After  judgment  against  the  principal,  and  award  of  execution  against 
the  bail,  the  plaintiff  may  sue  out  execution  against  either  of  them*. 
And  though,  in  the  case  of  bail,  the  recognisance  be  to  levy  of  the 


»  F.  N.  B.  104.  1  Salk.  93.  964.  1  Wils.  •  9  Str.  1 19S. 

S8.  '  Id.  1075. 

»  Sty.  Hep.  8S1.  288. 393.  1  Sdk.  969.  v  1  Salk.  964. 

4  Mtxl.  314.  «.<:.  1  Str.  197.  1  Mrale  k         ^3  Bur.  1791.  Amt.  896.  9JV. 
Sel.  199.  I  Sed  vide  mnie,  939. 

«  9  Ld.  Rayn.  1995.  Barnes,  977.    1  ^  Append.  Chap.  XLL  |  51,  Ite. 

Maole  k,  Sel.  199.  i  FtL  59,  flbe. 

^  For  the  natnre  of  the  remedy  by  oKf/fa  m  1  Str.  188.  3  East,  909.  AmU,  938. 

fmrtU,  for  whom  and  in  what  eaiet  it  lies,  And  for  the  determinations  on  this  staiale, 

and  in  what  not,  and  the  proceedings  there-  vtdir  anu,  959. 


oB,aettSaund.  148.  a.  (1).  if«lf,699.751.         •  Cro.  Jae.  390L  ittd  M  08akl%.  tH. 
985.  Fai^  R.iL 
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lands  and  chattels,  yet,  in  the  King's  Bench,  execution  of  the  body  by 
capiat  ad  tatisfaciendum  is  good%  eyen  as  against  bait  in  erroH^,  by 
the  course  of  the  court ;  and  a  capiat  ad  satitfacienditm  may  be 
taken  out  against  bail,  without  any^eri  facUu,  or  return  of  nulla 
bana\    But  it  is  otherwise  in  the  Common  Pleas ;  where  no  capiat 
lies  against  the  bail,  after  an  award  of  execution  on  a  tcirefadas ; 
but  the  plaintiff  must  proceed  against  their  lands  and  chattels,  by 
levari/aciat  or  elegit,  according  to  the  terms  of  the  recognizance*^ : 
Therefore,  where  the  sheriff,  having  taken  the  bail  on  a  capicu  ad 
eatiefaciendwmy  after  an  award  of  execution  on  a  scire  facicu,  and 
discharged  them,  was  sued  for  an  escape,  and  the  plaintiff  declared 
for  it  in  debt,  with  a  count  for  money  had  and  received,  the  court 
of  Common  Pleas  ordered  the  capiat  ad  taiitfaciendum  to  be  set 
aside,  and  the  count  for  the  escape  to  be  struck  out  of  the  decla- 
ration ;  the  sheriff  paying  the  costs  of  that  count,  and  of  the  applica- 
tionS    But  a  capiat  lies,  after  judgment  given  against  the  bail,  in  an 
action  of  deW.    If  the  plaintiff  proceed  against  the  bail,  and  take  them 
in  execution,  he  cannot  afterwards  take  the  principal,  though  one  of  the 
bail  become  bankrupt  and  be  discharged,  and  the  other  also  be  dis- 
charged on  payment  of  five  shillings  in  the  pound,  but  upon  an  ex-* 
press  understanding  that  the  plaintiff  shall  be  at  liberty  to  proceed 
against  the  prindpal'.    And  so  if  the  principal  be  in  execution,  the 


•  1  HoL  Abr.  897.  1  Ut.  t«6.  3  Salic 
tS6w  Append.  Chap.  XLU.  §  48.  &c. 

^  a  Str.  8SS.  hot  IM  1  Rol.  AWr.  898.  3 
Salk.  t86,  7.  omlra. 

•  astr.1139. 

<  Dyer.  306.  Cro.  Jae.  450.  Lit  Rep, 
838.  1  Rol.  Abr.  897.  9,  D*Adt.  Abr.  496. 
3  SaUu  886.  TmiglUoii  ▼.  Qarht  and  another, 
haU  cj  Bammtrbm  and  another,  T.  49  Geo. 
IIL  perUmranee,  Just  8  Taunt  113,  14. 
6  Taunt  490.  8  Manh.  186.  S.  C\  Id.  187. 
fa).  1  Chit  Rep.  190.  Ante,  1043.  1065. 

•  6  Taont  490.  8  Marth.  186.  S.  C. 
t  3  Salk.  886. 

C  8  Manle  It  Set  341.  Hig^tiet  Case, 
Cro.  Jac.  380.  8  Bnlst  68.  S.  C.  1  Rol. 
Abr.  tit  BmbkImii^  (O.)  10  Vin.  Abr.  578. 
tit  Mmatm,  (O.  a.)  pL  1.  accord.    3ut 


where  a  plaintiff;  acting  under  what  he  con- 
ceived to  be  sound  advice,  took  the  defen- 
dant, after  he  had  taken  his  bail  in  ez- 
ecQtioD,  it  was  bolden,  that  he  was  not  liable 
to  an  action  for  maliciously  arresting  the 
defendant;  although,  previously  to  the  ar- 
rest, he  bad  notice  from  the  defendant,  that 
his  proceeding  was  illegal.  1  Stark.  Ni.  Pru 
508.  And  in  1  Sid.  107.  it  was  determined, 
that  if  execution  be  uken  against  the  bail, 
and  they  pay  part,  yet  the  plaintiff  may 
afterwards  Uke  execution  against  the  prin- 
cipal for  the  residue,  the  bail  being  pm- 
viously  set  at  liberty;  and  this  was  nid  to 
be  the  constant  practioe  of  the  court,  and 
that  in  Higgei^M  case,  it  must  be  intended 
that  the  bail  were  in  cnitody :  and  se«  Cm. 
lac  549.  1  Vent  315.  AnU^  1046»  7. 
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pbintiffy  it  is  said,  eannot  Uke  the  bail*:  But  if  two  be  bail,  althon^ 
one  be  in  execution^  yet  the  plaintiflT  may  taiie  the  other^:  ami  the 
recognizance  beinp^  joint  and  several,  the  execution  may  be  several, 
though  the  $cire facias  was  joinl^. 


•  Cro.  Jac.   d20.  bnt  see  2  Jon.  75.    1  ^  Cro.  Jao.  SIO. 

Vent.  315.  3  Mod.  312.  2  Lev.  195.  12  Bos.  <  1  Uv.  925.  1  Sid.  339.  S.  G.  Bac  AWv 

St  Pal.  440.  umk.  fuura.  tit*  £jw»(«a»,  Q.  AnU^  1 129,  30. 
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CHAP.  XLIL 


Of  Writs  o/*  Error,  anci  False  Judgment;  and  (Ae 
Proceedings  thereon. 

A  WRIT  oi error  is  an  ori;rxnal  writ,  issuino^  out  of  Chancery,  and 
lies  where  a  party  is  aijijrieved  by  any  error  in  the  foundation, 
procei'diiijj,  juds^ment,  or  execution  of  a  suit,  in  a  court  of  record*; 
tnil  is  in  nature  of  a  commission  to  the  judges  of  the  same  or  a  superior 
court*  by  which  they  are  'authorised  to  examine  the  record,  upon 
which  juds^ment  was  s^iven,  and  on  such  examination  to  affirm  or  re« 
Terse  the  same,  according  to  law^  This  writ  is  grantable  ex  debito 
justUia  in  all  cases,  except  in  treason  and  felony^  And  it  is  said, 
that  wherever  a  new  juris<liction  is  erected  by  act  of  parliament,  and 
the  court  or  judge  that  exercise  this  jurisdiction,  act  as  a  court  or 
judge  of  record,  according  to  the  course  of  the  common  law,  a  writ 
of  error  lies  on  their  judgments  ;  but  where  they  act  in  a  summary 
way,  or  in  a  new  course  different  from  the  common  law,  there  a  writ 
of  error  lies  not,  but  a  certiorari^.  To  amend  errors  in  a  court  not 
of  record,  a  writ  oi false  jmigment  is  the  proper  remedy*. 

The  writ  of  error  is  usually  brought  by  the  party  or  parties 
against  whom  the  juilgment  was  given  :  or  it  may  be  brought  by  a 
plaintiff  to  reverse  his  own  judgment,  if  erroneous,  in  order  to  enable 
him  to  bring  another  aclitni^  But  the  defend  uit  is  not  allowed  to 
bring  it  contrary  to  his  own  agreement,  or  that  of  his  attorney?: 
Therefore,  where  the  defendants  have  agreed,  under  a  consolidation 


•Co.  Lit  S88.  b.  Aod  for  the  proceed-  '  1  Salk.  144.  263.  and  we  3  Salk.  148. 

iogt  in  general  on  a  writ  of  error,  lee  2  «  Co.  Lit.  888.  b.  Finch,  L.  4S4.  3  Blac 

Wmt.  SaamJ.  101.  a  to  y.  Com  406. 

b  8  Bao.  Abr  187. 1  Str.  607. 8  Ld,  Raym.  '3  Bur.  1778. 

1403.  8.  C.  Cat.  fcwpw  Haidw,  346.  f  8  Domf.  fc  Eait,  laa. 

c  3  Salk.  504. 
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rule,  not  to  brings  a  writ  of  error,  they  are  not  allowed  to  do  ao,  thoagfa 
there  be  manifest  error  on  the  record*.  And  where  executons,  against 
whom  a  scire  facias  had  been  sued  out,  to  recoTer  damages  assessed 
on  an  interlocutory  judgment  against  their  testator,  brouglit  a  writ  of 
error,  after  the  testator^s  attorney  had  agreed  for  htm  that  no  writ  of 
errror  should  be  brought,  the  court  of  King's  Bench  on  motion  or- 
dered the  attorney  to  non-pros  the  writ  of  error ;  for  the  scire  facias 
was  merely  a  continuation  of  the  proceedings  in  the  original  action; 
and  as  the  testator  himself,  if  he  had  liTed,  could  not  have  brought  a 
writ  of  error,  in  consequence  of  the  agreement,  so  neither  could  his 
executors^.  But  a  consent  to  confess  judgment  in  a  second  action, 
with  a  stay  of  execution  till  a  writ  of  error  be  determined  on  the 
original  judgment,  does  nut  prevent  the  defendant  from  bringing  a 
writ  of  error  on  the  second  judgment,  after  affirmance  of  the  .first, 
unless  it  be  so  expressed  in  the  rule^. 

If  an  action  be  brought  against  a  feme  covert  as  a  feme  aole, 
and  she  plead  to  issue  as  a  feme  sole,  and  judgment  be  given  against 
her,  upon  which  she  is  taken  in  execution,  she  and  her  husband  must 
join  in  bringing  a  writ  of  error ;  for  otherwise  the  husband  might 
be  prejudiced  by  losing  the  society  of  his  wife,  and  her  care  in  his 
domestic  concerns,  and  he  hath  no  other  means  to  help  himself.  So 
if  an  action  be  brought  against  a  feme  covert  and  others,  they  may 
all  join  with  the  husband  in  bringing  a  writ  of  error*. 

It  is  a  general  rule,  that  no  person  can  bring  a  writ  of  error  to 
reverse  a  judgment,  who  was  not  party  or  privy  to  the  record,  or  pre- 
judiced by  the  judgment,  and  therefore  to  receive  advantage  by  the 
reversal  of  it^  Hence  it  has  been  determined,  that  if  there  be  judg- 
ment against  the  principal^  and  also  against  the  baily  the  principal 
cannot  have  error  on  the  judgment  against  the  bail',  nor  the  bail  on 
the  judgment  against  the  principal^  nor  can  they  join  in  a  writ  of 
error' ;  for  these  are  distinct  judgments,  and  affect  different  persons. 


•  1  H.  Blac.  21.  «  2  Bac.  Abr.  199.  1  Rot.  Abr.  748,  9. 
»  1  Durnf.  flb  Ea<t,  388.  Ante,  1 125, 6.  Cro.  Car.  408.  and  tee  Lil.  Eot.  378.  and 

•  8  Blac  Rep.  780.  the  cases  there  cited. 

•  1  Rol.  Abr.  748.  Sty.  Rep.  254.  280.  k  2  Leon.  101.  Cro.  Car.  408.  481.  561. 1 

•  1  Rol.  Abr.  748.  Ld.  Raym.  328.  Carth.  447.  S.  C. 

fa  Bac  Abr.  195. 8  Saond.  45.  (6).  101.  e.  l  Mm.  567.  Cro.  Car.  300.  40S.  374, 5. 
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Od  a  judgment  against  $everal  partiesi  the  writ  of  error  must  be 
brought  in  all  their  names%  provided  they  are  all  liviflg,  and  ag- 
grieved by  the  judgment ;  for  otherwise  this  inconvenience  would 
ensue,  that  every  defendant  might  bring  a  writ  of  error  by  himself, 
and  by  that  means  delay  the  plaintiff  from  his  execution  for  a  long 
time,  and  from  having  any  benefit  of  his  judgment,  though  it  might 
be  affirmed  once  or  oftener*" :  And  if  the  writ  of  error  in  such  case  be 
brought  by  one  or  more  of  the  defendants  only,  it  may  be  quashed* ; 
or  the  courts  will  give  the  plaintiff  leave  to  take  out  execution*".  But 
where  judgment  is  given  against  several  parties,  and  one  or  more  of 
them  die,  the  writ  of  error  may  be  brought  by  the  survivors^.  And 
in  trespcus  against  three,  if  there  be  judgment  by  default  against 
two  of  them,  and  the  third  plead  to  issue,  and  it  be  found  for  him,  the 
two  only  may  bring  a  writ  of  error ;  for  the  party  in  whose  favour 
the  judgment  was  given,  cannot  say  that  it  was  to  bis  prejudice*. 
So,  if  a  writ  of  error  be  brought  in  the  names  of  several  parties, 
and  any  one  or  more  of  them  refuse  to  appear  and  assign  errors, 
they  must  be  summoned  and  severed;  after  which  the  writ  of 
error  may  be  proceeded  in  by  the  rest  alone^  And  where  a  writ 
of  error  was  brought  in  the  names  of  two  executors,  and  one  would 
not  join  in  assigning  errors,  the  court  of  King^s  Bench  gave  the 
other  time  to  assign  them,  till  there  could  be  summons  and  severance^. 

On  a  writ  of  error  brought  against  two  executors,  one  only  ap- 
peared, and  sued  out  a  scire  facias  quare  executionem  itoii,  upon 
which  the  judgment  was  affirmed  for  both  executors ;  and  upon  a 
second  writ  of  error,  the  court  held,  that  a  scire  facias  quare  exe* 
cutionem  non  is  only  to  bring  in  the  plaintiff  in  error  to  assign  his 


•6  Co.  25.  Cro.  Elis.  648,  9.  S.  C.  YeU.  ^  Garth.  8.  and  see  3  Bur.  1789. 

4.  Cfo.  Eliz.  899.  S.  C.  Carth.  7,  8.  3  Mod.  «  Barnes.  902. 

134.  S.  a  1  Ld.  Raym.  71. 151.  5  Mod.  16.  ^  Palm.  151. 1  Sir.  834. 

69.  Carth.  367.  Comb.  354.  Holt,  54.  S.  C.  *  1  Lev.  210.  Hob.  70.  1  Str.  683.  2  Sir. 

1  Ld.  Raym.  244.  Carth.  404.  Comb.  441.  892.  1110.  Cowp.425.  S  Blac.  Rep.  1067. 

1  Salk.  319.  5  Mod.  338.  S.  C.  1  Ld.  Raym.  but  see  Sty.  Rep.  190.  3  Salk.  146.  temk. 

328.  2  Ld.  Raym.  870.  1  Salk.  312, 13.  S.  C.  amira. 

6  Mod.  40. 1  Str.  234.  2  Ld.  Raym.  1403.  '  Yelv.  4.  Cro.  Eliz.  892.  S.  C.  Cro.  Jac. 

1  Str.  606.  8  Mod.  305.  316.  S.  C.  2  Ld.  117.  Carth.  7,  8.  3  Mod.  134.  S.  C.  6  Mod. 

Raym.  1532.  Cas;  imp.  Haidw.   135,  6.  40.  1  Str.  234.  Cas.  Um^  Hardw.  135, 6. 

Barnes,  202.  1  Wlls.  88.  3  Bor.  1792.   2  f  2  Str.  783. 
Damf.  fc  East,  737. 


Digitized  by  CjOOQ IC 


1176  OF   SRROR. 

errors ;  and  as  he  came  in  upon  it,  and  assigned  bis  errors,  be  vai? ed 
any  objection,  and  admitted  tbe  one  executor  to  be  sufficient  to  call 
upon  him  to  assign  them,  and  tbe  court  are  not  to  presume  that  the 
other  executor  is  alive :  And  though  a  writ  of  error  by  one  alone, 
upon  a  judgment  against  two,  be  not  good,  yet  that  is  on  account  of 
the  inconvenience  that  would  arise  from  a  perpetual  delay  of  exe- 
cution, if  every  defendant  might  bring  a  writ  of  error  by  himself; 
but  that  reason  does  not  hold  in  this  case,  where  the  executors  are  de- 
fendants in  error,  and  not  plaintiffs*. 

A  writ  of  error  lies  for  some  error  or  defect  in  substance,  that  is 
not  aided,  amendable,  or  cured  at  xommou  law,  or  by  some  of  tbe 
atatutes  of  amendments  or  jeofails^ :  And  it  lies  to  the  same  court  in 
which  ttie  judgment  was  given,  or  to  which  the  record  is  removed  by 
writ  of  error,  or  to  a  nuperior  court.  If  a  judgment  in  the  King^s 
Bench  be  erroneous  in  matter  of  fact  only,  and  not  in  point  of  law, 
it  may  be  reversed  in  the  same  court,  by  writ  of  error  coram  nohU^ 
or  qum  coram  nobis  resident^ ;  so  called,  from  its  being  founded  on 
tbe  record  and  process,  which  are  stated  in  tlie  writ  to  remain  in  the 
court  of  the  lord  the  king,  before  tbe  king  himself;  as  where  tbe 
defendant,  being  under  age,  appeared  by  attorney,  or  the  plaintiff  or 
defendant  was  a  married  woman  at  the  time  of  commencing  the  suit, 
or  died  before  verdict,  or  interlocutory  judgment :  for  error  in  fact  is 
not  tbe  error  of  tbe  judges,  and  reversing  it  is  not  reversing  their 
own  judgment^  So,  upon  a  judgment  in  the  King's  Bench,  if  there 
be  error  in  the  process,  or  through  the  default  of  the  clerks,  it  may 
be  reversed  in  the  same  court,  by  writ  of  error  coram  nobis* :  But 
if  an  erroneous  judgment  be  given  in  the  King's  Bench,  and  the 
error  be  in  the  judgment  itself,  and  not  in  the  process,  a  writ  of  error 
does  not  lie  in  the  same  court  tipori  siich  judgment^  In  the  Common 
Pleas,  the  record  and  process  being  stated  to  remain  before  tlie  king^s 
.  justices,  the  writ  is  called  a  writ  of  error  coram  vobis,  or  quse  coram 
vobis  residenlK  A  writ  of  error,  in  respect  of  coverture,  may  in 
general  be  brought  in  the  same  court  in  which  the  judgment  was 


•  3  tiur.  1789.  •  1  Rdl.  Abr.  74d.    F.  N.  B.  SI.  Foph. 

fc  ilfclr,  M5*  &b.  Igi; 

•Ap^HOi  Cbft|K  Xtll.  y  9,  tJ,  4)  '1  Rot.  Aiir.  74«b 

«  I  Hot  Abr.  747.  Cio.  Bllti  105,  0.  1  r  Jii|Miid.  CSbafl.  Xat  i^ 

SJ.90S.  3Sdlu145t6,7. 
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fhreot  or  in  anoCher  eourt ;  except  »  the  ooort  af  Exchequer  cliani- 
bar,  where  there  i»  no  jury  to  try  an  issue  in  fact* ;  And  it  ia  aaid^ 
that  ir  judgment  be  given  in  the  King^s  Bench  in  cicil  actions,  a 
writ  of  error  will  not  lie  in  the  same  court,  but  only  for  errors  in 
fact  triable  by  a  jury ;  but  upon  a  judgment  iii  crMninaf  cases,  error 
will  lie  in  the  King's  Bench,  whetlier  the  error  be  in  fact  or  law  i 
though  it  lies  also  in  parliament^ 

If  a  writ  of  error  returnable  in  the  King's  Bench  ahafe,  after  re- 
VOTal  of  the  record,  by  death  or  otherwise^  or  be  quashed  for  any 
other  fault  than  Yariance^  error  coram  nobis  lies  in  the  same  court 
to  which  the  record  is  remoyed :  But  formerly,  if  there  had  been  b 
varkmee  between  the  record  and  the  writ  of  error,  the  record  not 
being  removed,  there  must  have  been  a  new  writ" ;  which  is  also 
necessary,  and  may  be  had  after  the  non  pros  of  a  former  writ  of 
error,  before  the  removal  of  the  record^  And  error  coram  nobis 
lies  not  in  the  King's  Bench,  after  an  affirmance  in  that  court*,  or 
lA  the  Exchequer  cbambe^^  Neither  does  it  lie,  for  error  in  fact^ 
in  the  Exchequer  chamber^  or  House  of  Lords ;  for  the  record  is 
not  removed  thither,  but  only  a  transcript;  and  it  is  said  to  be 
beneath  the  dignity  of  the  House  of  Lords,  that  being  the  supreme 
judicature,  to  examine  matters  of  fact^. 

For  the  error  or  mistake  of  the  jtidges,  in  point  of  laiv,  a  writ  cif 
error  lies  Xo  the  King's  B^ncb,  from  the  Common  Pleas  at  W^sf-^ 
wdnstei^y  and  iVom  all  inferior  courts  of  record  in  Enghxnd^y  except 
in  London\  and  some  other  places ;  and'  afrerjudgment  g^veil  tUere^^ 
on,  a  second  writ  of  error  may  be  brought,  returnable  in  the  Hbustt 
of  Lords:  but  error  lies  not  from  an  inferior  court  to  the  Common 
Pleatf^i 


»1  QMtl  Bepr.  !37a.  ptrB^uft^  J.  Abr.  16.;>iL  11.  3  Salk.  UCu 

^aSalk.  147.  and  see  CoraAi//'#  cose,  1  f  2  Str.  949.  975.    I    Salk.  337.  umb. 

hfff.  149.  1  Sid.  208.  S.  C.  contra. 

•  1  Kol.  Abr.  753.   Yet?.  6.  Cro.  Eliz.  l>  1  Str.  690. 

891.  S.  C.  Qodb.  375.  Latch,  198.  S.  C.  >  1  Rol.  Abr.  755.  Com.  Rep.  597. 

Cro.  Car.  575.  ^3  Salk.  145,  6. 

*h  U.  Bafm,  151.  Garth.  367.  5  Mod.  >  4  lost.  22. 

16.  69*  &  C  1  Str.  GOtfs.  2.  LiL  Rayai         » Appeod.  Chap.XLIL  §  6. 
1403.  aOtfodw  3QS.  aifi, & C  •  2  Bar*  777. 

••Gadtk  3f»»  batjea  Makr  5yte»  I.  c«  13.         •  FSneh,  L.  480.  Cro.  Elts«  86.  3  B1«& 

'  Bra.  Abr.  tit.  Err9^  pL  IM.  Idt  Vtn.  Coo.  411. 


Digitized  by 


Google 


1178  OF   ERROR. 

In  Loiidon^  a  writ  of  error  lies  from  the  nbetUb  oonrt^  to  tlw 
court  of  hustings  of  common  pleas ;  and  from  the  court  of  hustings, 
whether  of  common  pleas  or  pleas  of  land,  and  also  from  the  law 
side  of  the  mayor^s  court,  to  a  court  of  appeal  held  before  commis- 
sioners appointed  under  the  great  seal,  and  from  thence  immediatelj 
to  the  House  of  Lords*.  It  also  seems,  that  the  appeal  against 
decrees  made  on  the  equity  side  of  the  mayor's  court,  is  immediately 
to  the  House  of  Lords^. 

On  a  judgment  given  in  the  Cinque  poriSf  no  writ  of  error  lies 
in  the  King's  Bench  or  Common  Pleas ;  but  by  custom,  such  judg- 
ment is  examinable  by  bill,  in  nature  of  a  writ  of  error,  before  the 
lord  keeper  or  warden  of  the  Cinque  porig^  at  his  court  of  Shep^ 
watf^.  So  if  a  judgment  be  given  in  the  court  of  Stannarie$,  io 
tlie  duchy  of  Cornwall^  for  any  matters  touching  the  stannaries^ 
no  writ  of  error  lies  upon  this  in  the  King's  Bench  or  Commoo 
Pleas ;  but  an  appeal  to  the  warden  of  the  Stannarien,  and  from 
him  to  the  prince  of  Wales,  and  when  there  is  no  prince,  to  the  king 
in  council*. 

A  writ  of  error  lies  at  common  law  in  the  King's  Bench,  upon  a 
judgment  in  a  county  ptUaline ;  for  though  these  are  superior  courts, 
and  have  Jura  regalia,  yet  their  jurisdiction  is  derived  from  the 
crown^  And,  by  the  34  &  35  Hen.  VIII.  c.  26.  §  113.  and  1  W. 
&  JbT  c.  27.  errors  in  judgments,  in  pleas  real  mixed  and  personal, 
before  the  justices  in  their  great  sessions  in  Wales,  shall  be  redressed 
by  writ  of  error,  in  the  King's  Bench  in  England. 

At  common  law,  no  writ  of  error  lay  on  a  judgment  from  the 
King's  Bench,  except  in  parliament;  by  which  means  the  subject 
was  often  disappointed  of  his  writ  of  error,  either  by  the  not  sitting 
of  parliament,  or  by  their  being  employed  in  public  business,  when 
they  did  sit<.    To  remedy  this,  it  was  enacted,  by  the  sUtute  27 


•  Emerum,  im  the  City  ConrU,  27.  tSi  •  1  RoL  Abr.  745.  and  Me  3  Blac  80.  1 
97.  8  Bac.  Abr.  215.  Bee.  Abr.  tit  Qmrlt  tf  fA#  Slmummi,  •ad 

^  Emtrscmf  on  tbe  Ckf  Courti,  86.  Jacob's  Law  Dietionary,  tit  StoaMfiti. 

•  4  lost.  824.  f  1  RoL  Abr.  745.  4  Intt.  814.  818.  883- 
*8Bolit.l83.  fSBacAbr.SlS. 
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SUm.  e.  8.  that  **  where  any  judgment  shall  be  given  in  the  Ring's 
**  Bench,  in  any  action  of  debt,  detinue,  covenant,  account,  action 
**  upon  the  case,  ejectment,  or  tre8pass,^r«f  commeiiceel  there^  other 
''  than  such  only  where  the  Queen  shall  be  party,  the  plaintiff  or 
*'  defendant,  against  whom  such  judgment  shall  be  given,  may,  at 
'<  his  election^y  sue  out  of  the  court  of  Chancery,  a  special  writ  of 
**  error,  directed  to  the  chief-justice  of  the  King's  Bench,  command- 
**  ing  him  to  cause  the  record,  and  all  things  concerning  the  judg« 
**  ment,  to  be  brought  before  the  justices  of  the  Common  bench,  and 
**  barons  of  the  Exchequer,  into  the  Exchequer  chamber,  there  to  be 
«  examined  by  the  said  justices  and  barons ;  which  said  justices,  and 
**  such  barons  as  are  of  the  degree  of  the  coif,  or  six  of  them,  shall 
**  have  full  power  and  authority  to  examine  all  such  errors  as  shall 
*^  be  assigned  in  or  upon  any  such  judgment,  and  thereupon  to  re- 
<*  verse  or  affirm  the  same,  as  the  law  shall  require,  other  than  for 
'*  errors  concerning  the  jurisdiction  of  the  court  of  King's  Bench, 
«<  or  for  want  of  form  in  any  writ,  return,  plaint,  bill,  declaration,  or 
'*  other  pleading,  process,  verdict,  or  proceeding  whatsoever;  and 
"  after  the  said  judgment  shall  be  affirmed  or  reversed,  the  said  re- 
*'  cord,  and  all  things  concerning  the  same,  shall  be  brought  back  into 
^*  the  King's  Bench,  that  further  proceeding  may  be  had  thereupon, 
^  as  well  for  execution  as  otherwise :  But  such  reversal  or  affirma- 
**  tion  shall  not  be  so  final,  but  that  the  party  grieved  shall  and 
*«  may  sue  in  the  high  court  of  Parliament,  for  the  further  and  due 
*'  examination  of  the  said  judgment,  as  was  then  usual  upon  er- 
^  roneous  judgments  in  the  court  of  King's  Bench." 

This  statute  is  confined  to  the  particular  actions  enumerated 
therein  ;  and  does  not  extend  to  actions  of  replevin^  rescous%  scan- 
datum  tnagnatum^,  ravishment  of  ward*,  or,  «ctr0  facias  against 
bail',  &c. :  In  these  actions  therefore^  error  will  not  lie  in  the  Ex- 
diequer  chamber,  but  must  be  brought  in  parliament.  In  scire 
fadoM  on  a  judgment,  against  the  party  or  his  executors,  it  seems 
that  error  lies  in  the  Exchequer  chamber,  tarn  in  reddUione  judicii. 


•dSftlk.  147.  954. 

^S  Rol.  R«p.  434.  •  2  Rol.  Rep.  134. 

«  Moor,  694.  Cro.Jac«  171.  '  Yclv.   157.   Cro.  Jae.   171.  Cro.  Car. 

«Cio.  Car.  142.  W.  Jon.  194.  Ley,  tfU  S86. 300.  W.  Jon.  395.   1  Ld.  Rayin.  9S. 

f.  C.  1  SM.  143.  1  Vont.  49.  t  Ld.  Raym.  bat  aee  Cro.  Elix.  730.  owfra. 
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fleam  in  adjudicaiione  execufionit^ ;  but  not  npon  tn  award  of 
execution  only^  Errors  in  Jacty  he\ns;  examinable  in*llie  King^s 
Bench,  cannot  lep^ally  be  assigned  in  the  Rxchequer  chamber' :  yet 
if  a  release  of  errors  be  pleaded  in  that  court,  they  may  try  it,  and 
avrard  a  venire,  under  the  seal  of  the  court  of  Exchecjucr^. 

We  have  already  seen,  tliat  a  writ  of  error  does  not  lie  in  ttie  Ex* 
chequer  chan)ber,  upon  a  judgement  of  the  King^s  Bench,  in  an  action 
commenced  bv  oriainal  writ ;  because  it  is  not  first  commenced  in 
in  the  Kins:'s  Bench,  but  is  founded  upon  the  original  writ  issuing 
out  of  Chu^cery^  And  for  a  similar  reason,  a  writ  of  error  lies  not 
in  the  Exchequer  chamber,  u|)on  a  judgment  affirmed  on  error  in  the 
King^s  Bench,  but  roust  be  brought  in  the  House  of  Lords^  So 
where  a  judgment  of  the  King*s  Bench  was  affirmed  in  the  Exche- 
quer chamber,  upon  which  the  plaintifT  sued  out  a  scire  facias  in  the 
King's  Bench,  and  had  an  award  of  execution,  and  afterwards  the 
defendant  brought  a  writ  of  error  in  the  Exchequer  chamber,  tarn 
in  reddiiione  judiciiy  quam  in  adjudicaiione  executionis^  the  court 
held  that  this  writ  of  error  did  not  lie,  and  was  no  supersedeas  of 
execution^.  But  notwithstanding  that  part  of  the  statute  which  ex- 
cepts actions  where  the  Queen  shall  be  party,  it  has  been  holden  that 
a  writ  of  error  lies  in  the  Exchequer  chamber,  upun  a  judgment  in  an 
action  of  debt  qui  <am,  upon  the  statute  of  usury^. 

From  proceedings  on  the  law  side  of  the  Exchequer  in  Englamd, 
a  writ  of  error  lies  into  the  court  of  Exchequer  chamber,  before  the 
lord  chancellor,  lord  treasurer,  and  the  judges  of  the  court  of  King's 
Bench  and  Common  Pleas^ ;  and  from  thence  it  lies  to  the  House 
of  Peers^ :  but  against  decrees  on  the  equity  side  of  the  Exchequer, 
the  oppeal  is  to  the  House  of  Peers  in  the  iirsl  instance. 


«  Cra^  Car.  286.  464*  1  Id.  Raym^  90.  898.  S.  C 

•  a  Str.  1 109.  Aodr.  287.  S.  C.  ^  Dong.  350.  Uofd  f.  SktiU,  T.  23  Geo. 

•  2  LcT.  38.  I  Veot.  207.  2  Mod.  194.  III.  K.  B. 

Com.  Rep.  597.  l  Append.  Chap.  XLIL  (  16. 

<  2  Sir.  821.  k  3  giac.  Com.  411.  And  mo  the  atatiitcs 

•  Jnie,  117.  and  tee  1  Saond.  346. «.  (4).  31  Ed.  HI.  sUt.  1.  c.  12.  31  BlU.  e.  1.  16 
'  a  Bolit.  162. andne  I  RoL IUp.264.  fiv.  IL  c.  2.  &90Caf.lI.  a. 4.  ft  Bm. ilbr. 
1 1  Salk.  268.  I  Ld.  R«|m  WT.  5  IMl  ftit.  JBiror^  U  %  Mtm.  Ek.  I¥«4«%  ftcb 
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Before  the  union  with  Scotland^  a  writ  of  «rror  lay  not  in  this 
country,  upon  any  judf^ment  in  Scotland;  because  it  was  a  disliiict 
kiii^ilom,  and  governed  by  distinct  laws* :  but  it  is  since  given  by 
statute^  from  the  court  of  Exchequer  in  Scotland^  returnable  In 
parliament^.  A  writ  of  error  formerly  lay  from  the  Kin^^^s  Beoeh 
in  Ireland^  to  the  King^*8  Bench  in  England^  and  from  thence  to 
the  House  of  Lords ;  but  now,  by  the  statute  23  Oeo,  III.  c.  28.  §  2. 
*'  no  writ  of  error  or  appeal  shall  be  received  or  adjudged,  or  any 
^'  other  proceedings  had,  by  or  in  any  uf  his  majesty's  courts  in  this 
'*  kingdom,  in  any  action  or  suit  at  law  or  in  equity,  instituted  in  any 
'*  of  his  majesty^s  courts  in  the  kingdom  of  Ireland;  and  all  such 
'*  writs,  appeals,  or  proceedings  sliall  be,  and  they  are  thereby  de- 
*<  dared  null  and  void,  to  all  intents  and  purposes.*'  Since  the  union 
with  Ireland  however,,  a  writ  of  error  lies  from  the  superior  courts  in 
that  country,  to  the  House  of  Lords. 

No  writ  of  error  can  be  brought  but  on  a  judgment,  or  an  award 
in  nature  of  a  judgment ;  for  the  words  of  the  writ  are,  si  judicium 
redditum  sit^^  &c.  And  hence  it  was  formeriy  holden,  that  a  writ 
of  error  could  not  be  brought  before  judgment  given  ;  and  if  tested 
before,  it  was  no  supersedeas^ :  But  it  seems  to  be  now  agreed,  that 
a  writ  of  error,  bearing  teste  before  judgment,  is  good,  so  as  the  judg- 
ment be  given  before  the  return  of  it ;  and  this  is  the  usual  course 
for  preventing  execution^  Still  however,  if  the  writ  of  error  be 
returnable  before  judgment,  it  may  he  quaslied'.  And  a  writ  of  error 
will  not  lie  on  a  judgment  of  respondeat  ouster^  on  a  plea  to  the 
jurisdiction^. 

After  judgment,  (loen/y  years  are  allowed  for  bringing  a  writ  of 
error:  And,  by  tbe  statute  10  &  11  W.  IIL  c.  14.  <<  no  judgment  in 
''  ai^y  real  or  personal  action^  shall  be  reversed  or  avoided,  for  any 


•Sbow.P.  C.  33.  461. 

•  6  Aon.  c  26.  }  12.  And  iee  the  statute  f  March,  140.  1  Vent.  96.  255.  I  Mod. 
48  Geo.  III.  c.  151.  concerning  appeals  to  tl2.  3  Keb.  308.  S.  C  1  Sir.  632.  1  Darnf. 
the  House  uf  Lords,  from  the  court  of  Ses-  h  East,  279. 

sioa  in  Sealland.  »  2  Ld.  Raym.  1 179. 1531.  «  Str.  834. 

•  Append.  Chap.  XLIT.  §  17.  891. 

'  Co.  Lit  288.  b.  6  East,  336*  *  Ho^n  w.  MiUu,  B.  26  Geo.  IIL  K.  B. 

•  2  Bae.  Abr.  199. 1  Rol.  Abr.  749.  M«or,  ptr  BMr,  Jolt. 
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*^  error  or  defect  therein,  unless  the  writ  of  error  be  bronghti  tnd 
<<  prosecuted  with  effect,  within  tmenfy  years  after  such  judgmeat 
<*  signed,  or  entered  of  record."  This  statute  has  the  usual  exoep* 
tions,  in  favour  of  infants, /erne  coverts^  persons  non  compos  meiitii, 
imprisoned,  or  beyond  the  seas.  And  the  court  on  motion  would  not 
quash  a  writ  of  error,  though  brought  twenty  nine  years  after  the 
judgment ;  for  this  would  be  to  deprive  the  party  of  the  benefit  of 
replying  the  exceptions  in  the  statute*. 

A  writ  of  error,  like  a  scire /acicuy  is  considered  as  a  new  action ; 
and  therefore  upon  bringing  it,  the  defendant  in  the  original  aetioa 
may  change  his  attorney,  without  obtaining  a  judge's  order  for  that 
purpose^.  To  obtain  a  writ  of  error,  application  must  be  made  by  the 
attorney,  to  the  cursitor  of  the  county  where  the  venue  was  laid  in  the 
original  action ;  who  will  make  out  the  writ  in  ordinary  cases,  as  a 
matter  of  course,  upon  a  prsBcipe^  or  note  of  instructions,  containing 
the  names  of  the  parties,  the  nature  of  the  judgment,  the  court 
wherein  it  was  given,  and  the  time  when  the  writ  is  intended  to  be 
returnable.  In  parliament,  there  must  be  a  warrant  for  the  writ  of 
error  from  the  crown,  which  is  procured  by  the  cursitor' ;  and  where 
it  is  against  the  king,  the  Jiai  of  the  attorney  general  must  be  ob- 
tained, upon  a  petition,  setting  forth  the  errors  intended  to  be  as- 
signed, accompanied  with  a  certiBcate  from  counsel,  that  they  are 
real  errors.  This  practice  was  anciently  used%  as  a  mark  of  decency 
and  respect ;  and  though  it  appears  to  have  been  laid  aside  in  the 
time  of  the  usurpation',  yet  it  has  since  been  revived. 

The  writ  of  error,  which  is  subject  to  the  stamp  duty  of  twenhf 
shillings*,  runs  in  the  king^s  name;  and  on  a  judgment  recovered  in 
the  King's  Bench,  the  writ  of  error,  whether  it  be  returnable  in  the 
Exchequer  chamber^  or  in  Parliament',  is  directed  to  our  right  trusty 
and  well  beloved  Sir  Charles  Abbott  Knight,  our  chief -justice 


»  2  Str.  837.  ff  Stat  48  Geo.  IIL  c  149.  Scktd.  Part 

k  1  Durnf.  4t  Eajit,  337.  IL  $  III.  55  Geo.  III.  c.  184.  Scktd,  Part 

•  Append.  Chap.  XLII.  §  1.  8. 11.  II.  $  III. 

'  Imp.  K.  B.  705.  ^  Append.  Chap.  XUI.  f  18. 

•  Sav.  131.  '        1  Lit.  Bnt  334.  Ajppeod.  Chap.  XUI.  { 
r  1  Salk.  «64.  13,  14,  15. 
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umrigned  to  hold  pleas  in  our  court  before  ii«*;  unless  it  be  a 
writ  of  error  coram  nobis,  aud  then  it  is  directed  to  our  justices 
ueeigned  to  hold  pleas  before  us^,  or,  if  a  writ  of  error  coram  vobis, 
to  OUT  justices  of  the  bench.  On  a  judgment  recovered  in  the 
Common  Picas,  the  writ  of  error  is  directed  to  our  right  trusty  and 
well  beloved  Sir  Robert  Dallas  Knight,  our  chief  justice  of  the 
bench'' ;  unless  it  be  to  reverse  a  fine  levied  in  that  court,  in  whicli 
case  the  writ  of  error  is  directed  to  the  Chirographer,  for  the  tran* 
script  of  the  note  of  the  fine,  and  writ  of  covenant"* ;  or  to  the  custos 
brevium,  for  the  transcript  of  the  foot  of  the  fine*.  On  a  judgment 
in  the  Exchequer  of  Pleas,  the  writ  of  error  is  directed  to  our  trea^ 
surer y  and  barons  of  our  Exchequer^ ;  for  though  the  barons  only 
are  judges,  yet  the  treasurer,  together  with  them,  hath  the  custody  of 
the  records  of  the  court>.  On  a  judgment  in  the  county  palatine  of 
MAsncaster,  the  writ  of  error  is  directed  to  the  Chancellor,  or  his 
deputy,  commanding  him  that  he  give  in  charge  to  the  justices  at 
Lancaster,  that  they  send  to  him  io  his  Chancery,  the  record,  &c. 
and  the  writ  which  came  to  them  thereupon,  and  that  be  transmit  the 
record*^,  <&c.  And  on  judgments  in  inferior  courts,  the  writ  of  error 
should  be  directed  to  the  judges  before  whom  the  judgment  was 
given'. 

In  point  otform,  the  body  of  the  writ  of  error,  when  returnable  in 
the  King's  Bench,  on  a  judgment  of  the  Common  Pleas,  runs  thus : 
"  Because  in  the  record  and  process,  and  also  in  the  giving  of  judg- 
ment, in  a  plaint  which  was  in  our  court,  before  you  and  your  com- 
panions, our  justices  of  the  bench,  by  our  writ,  between  A.  B.  and 
C.  T}^  late  of,  &c.  of  a  plea  of,  &c.  (describing  the  nature  of  the 
action,)  manifest  error  hath  intervened,  to  the  great  damage  of  the 
said  CD.  as  from  his  complaint  we  are  informed;  we  being  willing 
that  the  error,  if  any  there  be,  should  in  due  manner  be  corrected,  and 
full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  that  if  judgment  be  thereupon  given,  then  you  do 


•  L.  p.  E.  167,  Lil.  Ent  913.  Append.  «  Id,  282. 

Chap.  XLIl.  §  12.  '  Append.  Chap.  XLll.  §  IC. 

k  Lil.  Eat.  220.  23 1,  2.     Append.  Chap.  ^  4  Inst.  105.  Sav.  S5«  6.  Bac  Abr.  tit 

XLII.  i  2,  5,  4.  Error,  1-  3- 

•  L.  P.  E.  67,  8. 78,9.  Lil.  Ent.  222. 268.  ^  2  Cromp.  344.   Append.  Chap.  XLLI. 
Append.  Chap.  XLII.  {  5.  9,  10.  (7. 

«  La  Ent  200.  i  Gedb.  44.  Append.  Chap.  XLII.  §  6. 
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distinctly  and  openly  send  to  us,  under  yonr  seal,  the  record  and 
process  aforesaid,  with  all  things  touching  the  same,  and  this  writ,  so 
that  we  may  bavetliem  on»  &c.  fa  general  retmrn  day  J  wherenoeyer 
we  shall  then  be  in  England^  that  the  record  and  process  aforesaid 
being  inspected,  we  may  cause  to  be  further  done  thereupon,  for 
correcting  that  error,  what  of  right  and  according  to  the  kiw  and 
custom  of  England,  ought  to  be  done*.*'  This  writ  consists  of  two 
parts;  first,  a  certiorari  to  remoye  the  record,  and  secondly,  a 
commission  to  examine  it^  But  in  a  writ  of  error  coram  nobis  or 
V0&W,  the  certiorari  part  being  unnecessary,  is  omitted,  and  Ibe  writ 
contains  only  a  commission  to  examine  errors®.  On  a  judgnaent  in 
an  inferior  court,  the  writ  of  error  begins  by  reciting  that  *'  in  the 
record  and  process,  &c.  in  a  plaint  which  was  before  you,  in  the  court 
of,  &c.  without  our  writ,  between,  &c.  manifest  ersor  hath  interrened, 
&c. ;  and  it  is  made  returnable  on  a  general  return  day,  wheresoever, 
iic\ 

When  the  writ  of  error  is  returnable  in  the  Exchequer  chamber, 
it  begins  by  reciting  the  statute  S7  Eliz.  c.  8.  and  brings  the  ease 
within  that  statute,  by  stating  that  the  error  in  no  wise  concerns  the 
king,  or  the  jurisdiction  of  the  court  of  King^s  Bench,  or  any  want  of 
form  in  any  writ,  &c".  In  the  House  of  Lords,  the  writ  of  error 
differs  in  point  of  form,  accordingly  as  it  is  brought  on  a  judgment 
originally  given  in  the  court  of  King's  Bench',  or  on  a  judgment 
affirmed  there*,  or  in  the  Exchequer  chamber^  And  where  the  error 
is  supposed  to  be  as  well  in  giving  the  judgment,  as  in  awarding 
execution  thereon,  the  writ  of  error  is  said  to  be  tarn  quam,  or.  In  tha 
words  of  the  writ,  tarn  in  redditione  judicii,  quam  in  adjudications 
executionisK 

The  writ  of  error  should  regularly  agree  with  the  record,  in  the 
names  and  description  of  the  parties,  and  nature  of  the  causa  of 
action ;  and  therefore,  if  the  parlies  be  mis-named  in  the  writ  of  error^, 
or  it  be  sued  out  by  one  of  several  parties  only*,  or  the  party  suing  in 


•  Append.  Chap.  XLII.  $  9,  &c.  i  Id.  §  U. 
fc  1  Str.  607.  k  /c/.  §  15. 

«  Append.  Chap.  XLII.  §  9,  3,  4,  5.  '2  Str.  1055.   Cm.  ttmp,  Batdv.  543. 

'  Id.  §  6.  S.  C. 

•  /d  §  IS.  k  2  Smith  R.  ^9. 
'/A  §13.  *Ant$,in5. 
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the  Enebeqaer  be  described  as  the  **  king's  debtor^**  ^faen  in  fact  be 
had  proceeded  on  a  capias  of  priTiles^e*,  it  irill  not  operate  as  a 
supersedeas^  or  stay  of  execution.  So  if  a  xvui  of  error  be  sued  out 
and  allowed  on  a  jml^ment  in  an  action  of  covenant^  describing  it  as 
a  plea  of  trespass  on  the  case,  wlierenpon  the  record  is  transcribed, 
that  it  seems  is  no  supersedeas;  although  the  plaintiff;  after  notice  of 
the  allowance  of  the  writ  of  error,  give  a  rule  to  transcribe,  and  sue 
out  two  writs  of  scire  facias  quare  executionem  non^. 

The  teste  of  the  writ  of  error  is  the  day  of  suing  it  out ;  and  need 
not  be  t)n  a  seal  day*.  In  the  King's  Bench,  it  is  returnable  ubicun^ 
quey  &c.  on  the  first  or  last  general  return  of  the  term^ :  In  the  Ex- 
chequer chamber,  it  is  returnable  before  the  justices  of  the  Common 
bencli,  and  barons  of  the  Exchequer  of  the  degree  of  the  coif,  in  the 
Exchequer  chamber,  on  a  particular  return  day* :  In  tlje  House  of 
Lords,  when  the  parliament  is  sitting,  the  writ  of  error  is  made  re- 
turnable before  the  king  in  his  present  parliament,  immediatSy  or 
without  delay ;  because  that  court,  during  the  session  of  it,  is  sup- 
posed to  sit  continually,  and  has  no  vacation,  and  it  is  for  the  honour 
of  that  high  tribunal  to  be  immediately  attended,  that  they  may  do 
the  speedier  justice^:  After  a  prorogation,  the  writ  of  error  is  return- 
able before  tlie  king  in  liis  parliament,  at  the  next  sesifion^ ;  or  after  a 
dissolution,  at  the  next  parliamenty  specifying  the  day  when  it  is  to 
be  holden^ :  And  it  is  necessary,  in  all  cases,  that  there  shonld  be 
fifteen  dtiys  between  the  teste  and  return  of  a  writ  of  error. 

The  writ  of  error  being  made  out,  is  sealed  in  Chancery,  either  on 
a  general  seal  day,  or,  which  is  somewhat  more  expensive,  at  a 
private  seal ;  and  after  being  obtained  from  the  cursitor,  it  should  be 
taken  to  the  clerk  of  the  errors  of  the  court  in  which  the  judgment 
was  given',  or,  in  the  Exchequer  of  Pleas,  to  one  of  the  clerks  of  the 
chief  baron^,  who  will  allow  the  same,  on  being  paid  his  fees,  and 
make  out  a  certificate  or  note  of  the  allowance^;  a  copy  of  which 


•  1  Price,  312.  *  1  Vent  31.  266.  1  Mod.  106. 

*  5  Taunt  82.  *  R.  E.  SG  Cfit,  II.  K.  B.  and  see  K.  T. 
«  1  Weir  Rep.  C.  P.  296.  20  Car.  I.  K.  B. 

«  L.  P.  E.  33.  k  K.  T.  26  lb  27  Geo.  U.  $  8.  m  Scttu 

•  Id.  167.  Lil.  Ent  213.  Man.  Ex.  Append.  209. 

*  Lil.  Eot.  248. 254.  '  Append.  Chap.  XLILf  IS. 
f  Id.  292. 
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ihoold  be  served  on  the  attorney  for  the  defendant  in  error :  Ihia  m 
uauaDy  done  at  the  time  of  taxing  coats,  and  at  the  same  time,  the 
original  eertificate  should  be  shewn  him.  The  writ  of  error  coram 
nobU  is  allowed  by  the  master  in  open  court^;  and  the  rule  of  al- 
lowance* being  drawn  up  by  the  clerk  of  the  rules,  a  copy  of  ^  ii  is 
•erred  on  the  attorney  for  the  defendant  in  error. 

A  writ  of  error,  sued  out  be/are  final  judgment  continues  in  foroe 
during  the  whole  term  in  which  it  is  returnable'' :  and  if  final  judg- 
ment be  signed  at  any  time  during  that  term,  it  is  a  mpertedeam  or 
«tay  of  execution,  from  the  time  of  signing  it** ;  provided  baiU  wbes 
requisite,  be  put  in  thereon,  within /our  clear  days  after  final  judg* 
ment  is  signed**  It  even  seems,  that  a  writ  of  error  may  operate  as 
a  atay  of  proceedings,  though  sued  out  before  interhcMtort/  judg- 
ment' :  And  the  court  of  King^s  Bench  have  gone  so  far,  that  if  a 
writ  of  error  be  sued  out,  and  the  plaintiff  do  not  sign  final  judgment 
till  a  subsequent  term  after  the  return  of  the  writ,  in  order  to  avoid 
the  effect  of  it,  and  then  take  out  execution,  they  will  set  it  aside*. 
In  the  Common  Pleas,  if  a  writ  of  error  be  returnable  on  the  esaoio- 
day  of  the  term,  the  judgment  will  be  removed  thereby,  provided  it 
be  signed  at  any  time  afterwards  during  the  same  term^ :  And  where 
the  plaintiff's  attorney,  after  writ  of  error  brought,  artfully  delayed 
aigning  final  judgment  till  the  writ  of  error  was  spent,  and  then 
brought  an  action  of  debt  upon  the  judgment,  that  court  ordered  the 
proceedinga  in  the  action  upon  the  judgment  to  be  stayed,  and  a 
new  writ  of  error  to  be  brought  at  the  plaintiff's  attorney's  expence'. 
But  if  a  writ  of  error  be  sued  out  before  final  judgment,  and  the  al- 
lowance not  served  until  after  the  writ  of  error  is  spent,  the  plaintiff 
in  that  court  may  afterwards  regularly  sign  final  judgment^ :  And  if 
the  plaintiff,  after  obtaining  a  verdict  in  ejectment,  sue  out  a  writ  of 
habere  faciae  poeeeeeionem,  without  waiting  to  tax  his  coata^  the 


•  L.  P.  B.  T7.  but  •€•  f  Croop.  394.  Dnrnf.  3c  East,  Itl.  4  Priw,  SSOC 
vbera  it  it  taid,  that  thii  writ  may  bt  al*  '  S  Maula  ft  S«l.  334. 

lowed  in  vmeation  by  tbe  sacondary.  •  IJtmtion  ▼.  Hoaw/aa,  T.  S5  O«0w  IIL 

ft  Append.  Cbap.  XLII.  (  19.  K.  B.  1  Dnrof.  h  EaM,  8S0.  boi  iaa  I 

«  Barnes,  190,  7,  8.  3  Eait,  145.  1  Nev  Cbit  Rep.  1S4. 

Itop.  C.  P.  998.  ft  Barneiy  198. 

«  1  Str.  SdS^aadweS  Boi.  h  PoL  13^  <  Id.  230. 

•  8  Str.  V81.  1  Dnrnf.  k  EaM,  979.  4  *  3  Taant.384w 
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defendmCi  writ  of  error^  we  have  8een%  will  not  operate  ai  a  super' 

After  final  jadgment,  and  before  execution  ezeeiited,  a  writ  of 
error  is,  generally  speaking,  a  wupertedeau  of  execution  from  the  time 
of  its  allowance^  provided  bail  be  put  in  and  perfected  in  due  time*; 
and  the  allowance  is  notice  of  itself^ :  Or  if  tbe  plaintiff,  before  the 
allowance,  haTc  notice  of  tbe  writ  of  error  being  sued  out,  and  de- 
livered to  the  clerk  of  the  errors,  it  is  from  the  time  of  that  notice  m 
ngj^ersedefW :  But  in  order  to  bring  the  attorney  into  contempt,  ibr 
proceeding  after  the  allowance,  be  most  have  had  actual  notice^.  Wbero 
the  defendant  however  bad  wilfully  concealed  the  issuing  of  the  writ  of 
error  firom  the  plaintiff,  the  court  of  King^s  Bench  set  aside  an  execu* 
tion  afterwards  issued,  without  costs,  and  made  the  defendant  under* 
take  that  no  action  should  be  brought'.  And  where  the  defendant 
had  applied  to  a  judge  in  vacation  to  set  aside  the  plaintiff^s  exe- 
cution for  irregularity,  on  a  ground  which  tbe  judge  over-ruled,  and 
afterwards  applied  to  tbe  court  to  set  aside  the  execution,  on  the 
ground  that  he  bad  before  brought  a  writ  of  error,  the  court  held, 
that  this  fact  not  having  been  communicated  to  the  judge  on  the 
former  application,  the  defendant  was  now  too  late  to  take  advantage 
of  tbe  irregularity**.  In  the  Exchequer  of  Pleas,  a  writ  of  error  is  a 
$mper90dea9  of  execution,  from  the  time  of  giving  notice  of  tbe  al- 
lowance, to  the  plaintiff  in  the  action,  or  his  attorney  or  clerk  ia 
ooart^  And  it  is,  generally  speaking,  so  absolutely  a  aapersedeoe, 
that  after  it  is  allowed,  tbe  plaintiff  cannot  take  out  a  capiat  ad 
9aii$faciendum  against  the  principal,  and  get  it  returned  nam  eU 
mo0niu$^  in  order  to  proceed  against  the  bail^ ;  nor,  if  the  eapioi  ad 


•  JhU,  1057.  Chit  Rep.  938.  SAK  3  Mooi«,  83.  1  Oow» 

^  1  Vent  331.  1  Salk.  321.  Wilies,  971.  66.  S.  C. 

Bftrnet,  905.  S.  C.  Id.  209.  376.  1  Bur.  340.  •  1  Salk.  331.  6  Mod.  130.  8  Ld.  Rayio. 

1  Donif.  &  East,  280.  1  Boa.  &  Put.  478.  1360.  S.  C.  Say.  Rep.  51.  and  fee  R.  B. 

t  Bot.  k  Pal.  370.  2  Eaat,  439.  Hagiu  36  Car.  II.  K.  B.  R.  M.  88  Car.  II.  C.  P. 

Gamt^  amt,  ^Tc  y.            ,  E.  i5  Geo.  III.  K.  Barnea,  205. 809. 

B.  5  Taunt  804^  4  Price,  289.  3  Moore,  '  1  Salk.  321.  1  Durnf.  &  Bait,  88a  1 

S5.  I  Oow,  66.  S.  C.  1  Chit  Rep.  238.  841.  Bar.  340.  Barnes,  376.  Gov,  68.  a. 

And  for  the  eTidence  of  tbe  allowance  of  t  1  Chit  Rep.  838. 

thm  writ  of  error,  see  3  Moore,  85.  88,  9.  ^3  Barn.  &  Aid.  373.  1  Chit  Rapw  184. 

•  8  Sir.  781.  1  Durnf.  k  East,  879.  AnU,  S.  C. 

347.  and  aea  R.  £.  36  Gsf.  II.  K.  B.  R.  M.  >  R.  T.  86  8&  27  Geo.  II.  m  Seae.  Mao. 

eS  Chr.  It  C  P.  4  Prioe,  980.  Ex.  Append.  209, 10.  4  Price,  889. 

d  1  San.  381.  1  Durnf.  k  East,  880.  1  ^  f  str.  867.  Pitsfib.  175.   1  Baraani. 
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tafiifaciendum  be  sued  out  before,  can  the  plaiDtiflT  call  for  a  return 
of  it,  after  the  allowance  of  a  writ  of  error*,  even  thout^h  it  lias  pre- 
yiottsly  lain  four  days  in  the  office** :  but  in  such  case,  the  captor  ad 
$atUfacietidufn  may  be  returned,  so  as  to  fix  the  bail,  after  the  writ 
of  error  is  determined^ 

If  the  defendant  bring  a  writ  of  error,  after  which  (he  plaintiff, 
as  he  may,  bring  an  action  of  debt  on  the  Judgment,  and  re* 
eoTer,  he  cannot  sue  out  execution  on  the  second  judgment,  in  the 
King*8  Bench,  till  the  writ  of  error  be  determined** :  But  where, 
several  years  having  elapsed  after  judgment  obtained,  the  plaintiff 
brought  an  action  upon  the  judgment,  and  after  judgment  signed  in 
that  action,  the  defendant  sued  out  a  writ  of  error  upon  the  first  Judg- 
ment, the  court  of  King's  Bench  held,  that  the  plaintiff  might  not- 
withstanding take  out  execution  on  the  second  Judgment*.  So,  in 
the  Common  Pleas,  the  plaintiff  may  take  out  execution  on  the  second 
judgment,  notwithstanding  the  writ  of  error,  unless  the  defendant 
move  to  stay  the  proceedings^:  And  in  that  court,  the  allowance 
of  a  writ  of  error,  on  a  judgment  by  nil  dicit^  is  so  entirely  a 
gnperiedeM  to  a  subsequent  writ  of  executioii,  that  if  it  be  sued 
eut  and  returned  pending  a  writ  of  error,  all  proceedings  thereon 
against  the  bail  may  be  set  aside  upon  motion*.  In  the  House  of 
Lords,  it  has  been  determined,  that  taking  out  execution  against 
the  bail  below,  pending  a  writ  of  error  in  parliament,  is  a  contempt, 
and  breach  of  privileged.  But  where  it  is  apparent  to  the  court, 
that  a  writ  of  error  is  brought  against  good  faith',  or  for  the  mere 
l^nrpose  of  delayS  or  it  is  returnable  of  a  term  previous  to  the  signing 
^f  final  judgment^,  or  bail  when  requisite  is  not  put  in  and  petfrcted 
in  due  time"*,  it  is  not  a  supersedeas.  And,  in  the  Common  Pleas, 
though  a  writ  of  error  may  be  brought  on  a  judgment  of  nonsuUf  yet 


K,  B.  334.  S  Ld.  Raym.  1567.  S.  C.  and  '  Bvnes,  202,  3.  Willes,  183,  4.  jfmU, 

set  Barnes,  S3.  2  New  Bep.  C  P.  438.  549. 

•  2  Str.  1186.  1  Will.  16.  S.  C.  1  East,  f  2  Blac.  Rq>.  1183. 
662.  and  see  I  Bara.  At  Aid.  676.  Ante,  k  i  p.  Wma.  685. 
354.                                                                         i  2  Durnf.  &  East,  183. 

^  3  Durnf.  &  East,  390.  k  4  Durnf.  &  East,  436.  2  H.  Blae.  30. 

•  1  Wils.  269.  but  see  Barnes,  83.  contra  Ptr  Cur,  E.  44  Geo.  III.  K.  B.  2  Mauie  & 

•  3  Durnf.  &  East,  643.  4  Bur.  2454.  Sel.  474.  476.  Ante,  547. 
8.  P.  Ante,  549.  i  Barnes,  197,  8. 

^^Baiii.  k  Akl.975.apdiQelStr.5t6.         •  2  bumh  fc  ^it»  U. 
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the  cowrt  will  not  oo  that  acoouot  stay  the  proceedtngs,  or  aet  mi 
an  exeoiUion  for  coils* ;  but,  ia  the  King's  Beneh^  the  court  will  stay 
the  proceedifigSy  peading  a  writ  of  error,  on  a  judgment  of  nonsuit, 
unless  there  be  some  declaration  of  the  party,  or  bis  attorney,  that  ibt 
writ  of  error  was  brought  for  delay ^:  When  that  is  the  case,  the 
court,  on  an  affidavit  of  the  chrcumstanoes,  which  in  the  latter  court 
may  he  swern  before  judgment  signed%  will  permit  the  plaintiff  to 
take  out  execution,  notwithstanding  the  writ  of  error.  But  the  court 
of  King's  Bench  will  not  pemit  execution  to  be  taken  out,  pending 
a  writ  of  error  in  parliament,  on  the  ground  that  the  writ  of  error  is 
brought  for  delay,  merely  because  tbe  defendant  suffered  judgment  to 
be  affirmed  in  the  Exchequer  chamber,  without  any  objection^  :  And 
they  will  not  infer  that  a  writ  of  error  was  brought  for  delay,  be- 
cause it  was  sued  out  before  final  judgment  signed" ;  nor  can  execu- 
tion be  taken  out,  in  the  Common  Pleas,  because  the  defendant's 
attorney  has  declared  that  the  debt  would  be  settled,  and  that  time 
was  all  tbe  defendant  wanted^  So,  leave  was  refused  to  take  out 
execution,  notwithstanding  a  writ  of  error,  where  it  did  not  appear 
but  that  the  dedarairon  of  the  defendant,  that  he  would  sue  out  a  writ 
of  error  and  delay  the  plaintiff,  was  made  before  any  action  pending^ : 
And  a  mere  threat  of  bringing  a  writ  of  error  for  delay,  uttered  six 
months  before  the  writ  of  error  sued  out,  was  not  deemed  sufficient  to 
entitle  the  plaintiff  below  to  execution,  pending  the  writ  of  erroH'. 

An  execution  being  an  eitfire  thing,  cannot  be  superseded  after  it 
is  once  begun  :  Therefore,  if  i^  writ  of  execution  be  executed  before 
a  writ  of  error  allowed  or  notice,  it  may  be  returned  afterwards ;  and 
the  utmost  length  of  time  the  law  allows  for  executing  a  writ,  is  the 
day  whereon  it  is  returnable ;  and  it  is  not  executable  any  longer 
that  day  than  the  court  sits  :  So  long  as  it  is  executable,  but  not 
executed,  the  allowance  of  a  writ  of  error  is  a  superaedeaB,  but  not 
afterwards*.  Judgment  in  a  cause  was  signed  on  the  80th  of  Aprti, 
and  the  plaintiff  oo  that  day  sued  out  a  writ  o(  fieri  facias :  after- 
wards a  writ  of  error  was  allowed,  and  served  on  the  agent  in  town 


•IB.  BUc.  438.  c  4  Maule  &  Sel.  331. 

*  5  Dornf.  &  Ea»t,  6tf9.  Anie,  547.  *  7  Tauot.  537.  1  Mom,  S53.  &  C 

« 4  Maule  fc  SeU  331.  '  1   Salk.   321.   and  tee  1   Vent.  255. 

<  6  DaraC  k  East»  400.  Willes,  271.  Barnes,  805.  S.  a  3  Mook« 

<5t;Mt,146.  C3.  160W.66.S.C 
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on  the  3d  of  Maj/f  and  on  (he  plaintifTs  attorney  in  the  eountry  smf 
under-sheriff  on  the  5th  of  May ;  the  sheriff  entered  on  the  same 
day,  but  after  notice  of  the  allowance  of  the  writ  of  error :  No  bail 
in  error  was  put  in  ;  and  the  court  of  King^s  Bench  upon  that  ground 
held,  that  the  writ  of  error  became  an  absolute  nullity,  and  was  no 
supersedeas  or  stay  of  execution :  But  they  said,  that  if  the  writ  of 
error  had  been  followed  up  immediately,  by  the  plaintiff  in  error  re- 
gularly putting  in  bail,  it  would  have  operated  as  a  supersedeas. 
The  party  therefore  taking  out  execution^  after  the  allowance  of  a 
writ  of  error,  and  before  bail  put  in,  does  it  at  his  peril ;  for  if  the 
writ  of  error  be  regularly  followed  up  by  bail,  the  exeeotion  will  be 
set  asideV 


I  shall  next  proceed  to  inquire,  in  what  cases  bail  is  requisite  on 
a  writ  of  error ;  and  when,  where,  and  how  it  should  be  put  in, 
excepted  to,  and  justified.  No  bail  in  error  was  required  at  common 
law ;  80  that  the  defendant,  by  bringing  a  writ  of  error,  might  have 
delayed  the  plaintiff  of  bis  execution,  without  giving  any  security, 
either  for  the  prosecution  of  such  writ,  or  for  the  payment  of  the 
debt  or  damages  recovered  by  the  former  judgment,  in  case  it  should 
be  affirmed,  or  the  writ  of  error  should  be  discontinued,  or  the  plain- 
tiff in  error  nonsuited  therein.  The  inconvenience  of  this  was  very 
early  felt;  and  in  order  to  guard  against  it,  the  court  of  King's 
Bench,  so  long  ago  as  in  the  reign  of  Henry  the  seventh'',  would  not 
allow  a  writ  of  error  in  parliament,  until  some  error  was  shewn  to 
them  in  the  record,  lest  it  should  be  brought  on  purpose  to  delay 
execution  :  And,  with  a  like  view,  it  was  ordered  by  the  justices  of 
the  Common  Pleas,  in  the  reign  of  Queen  Eliz<;U)ethf  that  the  clerk 
of  the  treasury  for  the  time  being  should  not  make  a  supersedeas 
upon  any  writ  of  error,  to  reverse  or  affirm  any  judgment  given  ia 
that  court,  upon  any  verdict,  demurrer  in  law  or  confession,  until 
some  manifest  or  pregnant  error  therein  should  be  notified  by  the 
party  that  sued  the  writ  of  error,  or  some  of  his  counsel,  unto  the 
justices  of  the  bench,  or  to  one  of  them  at  the  least*. 


»  8  Darnf.  &  East,  45.  «  R.  E.  33  Elix.  C  P.  and  tee  R.  M. «  & 

k  1  Ken.  VII.  19.  1  VcDt.  366.  1  Elis.  C.  P.  t  Will.  144.    If  tliii  rote 
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And,  still  further  to  avoid  unnecessary  delays  of  executions,  it  is 
enacte<l  by  the  statute  3  Jac.  I.  c.  S.  (made  perpetual  by  3  Car.  I. 
c.  4.  §  4.)  that  ^  no  execution  shall  be  stayed  or  delayed,  upon  or  by 
*'  any  writ  of  error,  or  supersedecu  thereupon  to  be  sued,  for  the 
*'  rerersing  of  any  judgment  in  any  action  or  bill  of  cfeif,  upon  any 
*^  9ingle  bond  for  debt,  or  upon  any  obligation  with  condition  for  the 
^  payment  of  money  only,  or  upon  any  action  or  bill  of  debt  for 
*'  rent,  or  upon  any  contract,  sued  in  any  of  the  courts  of  record 
**  at  We$tmin9ter,  or  in  the  counties  palatine  of  Chester,  Lan- 
*'  ccM^er  or  Durham,  or  the  courts  of  great  sessions  in  Wales ;  nor 
**  (by  the  10  Oeo.  III.  c.  70.)  for  the  reversing  of  any  judgment 
<'  given  in  any  inferior  court  of  record,  where  the  damages^  are 
«  under  ten  pounds,  (since  extended  to^^een  pounds,  by  the  statute 
**  51  Greo.  III.  c.  124.  §  3. ;)  unless  the  person  or  persons,  in  whose 
^  name  or  names  such  vnrit  of  error  shall  be  brought,  with  two  suffi- 
'<  cient  sureties,  such  as  the  court  wherein  the  judgment  is  given 
'<  shall  allow  of,  shall  first  be  bound  unto  the  party  for  whom  the 
'*  judgment  is  given,  by  recognisance  to  be  acknowledged  in  the 
<<  same  court,  in  double  the  sum  adjudged  to  be  recovered  by  .the 
''  former  judgment,  to  prosecute  the  said  writ  of  error  with  effect^ 
'*  and  also  to  satisfy  and  pay,  if  the  said  judgment  be  aflBrroed,  or  the 
<*  writ  of  error  nonprossed,  all  and  singular  the  debts  damages  and 
''  costs  adjudged  upon  the  former  judgment,  and  all  costs  and 
'*  damages  to  be  awarded  for  the  delaying  of  execution.*' 

This  statute  is  confined  to  the  particular  actions  enumerated  there- 
in ;  and  does  not  extend  to  actions  on  the  case  upon  bilk  of  ex- 
change\  &c.  but  it  extends,  in  the  actions  speoTfied,  to  all  manner  of 
judgments,  whether  by  default,  upon  demurrer,  or  nnl  tiel  record,  as 
well  as  after  the  verdict  In  actions  of  debt  on  bond,  conditioned 
for  the  payment  of  money  only,  the  statute  has  been  construed  to 
extend,  not  only  to  cases  where  the  sum  was  originally  certain,  and 


vert  ttill  sctfld  under,  end  tome  snch  mle  pow  of  delay. 

were  made  in  the  Kios'a  Bencb,  or  if  the  *  fiai.  ea  to  the  ^pMget  here  referred  to ; 

defendant,  npon  auiog  oat  a  writ  of  error,  whether  they  are  the  damages  laid  in  the 

wcfe  oUif ed  to  bring  the  debt  and  ootts  deelaratton,  or  the  damages  reeorered ;  and 

into  oonrty  it  might  hare  a  tendency  to  pre-  if  the  tatter,  whether  they  are  with  or  with- 

Tent  the  practice,  that  too  often  prerails,  .  oot  costs  ? 

ef  bringiog  writs  of  error  for  the  mere  par*  ^  2  Keb.  234. 
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payable  absolutely  by  (be  condition,  \i?itbout  rererriag  tq  any  other 
instrument,  but  also  to  cases  where  the  suBi  was  originally  uncertain, 
but  afterwards  reduced  to  a  certainty ;  as  debt  ou  bond  conditioned 
for  the  payment  of  so  much  money  as  J.  S.  should  declare  to  be  due 
on  an  account*;  or  on  a  bottomree  bond^  by  which  the  money  was 
payable  upon  a  contin(|:ency,  which  has  happened^;  or  where  the 
bond  was  conditioned  for  the  payment  of  a  sum  of  money  mentioned 
in  certain  indentures^  &c.  And  in  debt  for  the  non-payment  q[ 
mortgage  money,  it  is  clear  that  the  mortgage  deed,  containing  ^ 
covenant  for  repayment  of  the  money,  is  a  contract^  upon  which  bail 
in  error  is  necessary,  within  the  meaning  of  the  statute'^. 

But  the  statute  does  not  extend  to  actions  of  debt  on  bond,  con- 
ditioned  for  the  performance  of  cQvenant$%  or  of  an  QWQrd,  &e-  ewem 
though  one  of  the  covenants  be  for  the  paytnent  of  mooey,  and  the 
aeiioii  be  brought  for  the  non-performance  of  that  covenant^  And 
bail  in  error  is  not  necessary  in  debt  on  bond,  conditioned  for  the 
payment  of  money,  and  also  for  performing  the  covenants  in  a 
mortgage  deed^  But  io  an  action  of  debt  on  bond  conditioned  for 
the  performance  of  covenants,  if  the  defendant  let  judgment  go  by 
default,  without  craving  oj^er  of  the  condition,  and  after  bring  a  writ 
of  error,  ii  is  said  that,  in  the  King^s  Bench,  he  must  put  in  bail 
thereon ;  because  it  does  not  appear  to  the  court  upon  the  record^ 
that  the  condition  was  for  performance  of  covenants'".  But,  in  the 
Common  Pleas,  the  matter  of  bail  is  examinable  by  the  court ;  and  they 
will  inspect  the  condition  of  the  btad,  in  order  to  see  whether  or  not 
it  is  for  the  payment  of  moneys  In  debt  on  a  general  bond  of  in- 
deainity,  bail  is  not  required,  on  bringing  a  writ  of  error  after  judg- 
ment by  default :  But  wj^ere  a  man  having  entered  into  a  bond,  as 
aurety  for  another,  io  pay  a  sum  of  nioney  to  a  third  person,  took  a 
oounter<-bond  for  paymwt  of  the  njon^ey,  by  way  of  indenanity,  die 


•  1  Lev.  117.  1  Keb.  613.  S.  C.  «  1  BuUt  54. 

^  1  Str.  470.  and  «ee  $  Mod.  38.  but  see  f  C^rth.  28.  1  Sbov.  14.  S.  C.  S  Keb. 

1  Show.  14.  Comb.  103*  S.  C  7  DuraG  &  131.  S.  P. 

£ast,  460.  f  10  East,  407. 

e  2  Str.  939.  52  B»rQjurd.  JL  B.  389.  SLe-  **  9  Cromp.  363. 

lynge,  181.  S.  C.  Barnes,  78,  98.  '  Bamctb  '^'  ^*  B«(*  184.  aad  ice  Cm. 

<3Tjiunt.  383.  Pr.C.T.  7. 
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oowrt  of  CoiDiiKNi  Pleat  beld  tliU  to  be  a  case  within  tUe  statute,  and 
oonsequently  that  bail  in  ercor  was  oece«»ary\ 

The  ooiidition  of  a  bond  was  to  pay  for  so  much  b«er  as  tbe  obligee 
fthouM  delirer  to  J.  S%  not  exceeding  iOOl. ;  aid  after  judguieot 
upon  detourrer,  the  court  of  Kiiig^s  Bench  held  that  no  bail  was 
reqllisite^  But  in  a  subsequent  case%  where  a  bond  was  given  by  a 
third  person,  as  collateral  security  for  a  deblor^s  paying  bis  creditors 
fifteen  shillings  in  the  pouad,  upon  the  liquidated  amount  of  bis  debts, 
the  court  held  this  to  be  a  bond  with  condition  for  the  payment  of 
money  only;  and  that  its  being  payable  by  instalments  made  no  dir- 
ference.  In  (be  former  case,  tbe  court  seem  to  liave  considered  the 
statute  as  introductive  of  a  new  law,  in  restraint  of  tbe  remedy  by 
writ  of  error,  and  therefore  that  it  should  be  construed  strictly,  and 
not  extended  by  equity  to  cases  out  of  the  letter  of  it :  But  in  the 
latter  esse,  they  appear  to  have  bolden,  that  the  statute  is  of  a  reme- 
dial naUire,  and  ought  to  receive  a  liberal  construction,  for  the  benefit 
of  tbe  party  whose  execution  would  otherivifle  be  stayed  by  th^  writ 
of  error,  and  particuiarly  as  writs  of  error  are  frequently  brought  for 
tbe  mere  purpose  of  delay. 

In  actions  tiptm  confmcf^,  the  statute  is  confined,  to  cases  where 
there  was  originally  a  specific  contract  for  a  sum  certain ;  and  it  does 
not  extend  to  actions  of  debt  on  a  promissory  note',  or  against  the 
acceptor  of  a  bill  of  exdiange%  or  on  the  common  counts  for  work 
and  labour,  and  goods  sold  and  delivered^,  &c.  or  upon  an  account 
stated^;  nor  to  an  action  of  (ie6f  upon  an  award,  where  the  arbi- 
trators have  directed  several  controversies  to  be  settled  by  the  pay- 
ment of  «n«  sura*.  Neither,  for  a  similar  reasoo,  is  bail  ia  error  re* 
quired  in  an  aetton  of  debt  on  judgment^;  nor  in  an  aotioii  of  debt 
iipoa  a  bail-bond',  or  reoogiiisaflce  of  bail'' ;  mot  upon  an  award  of 


•  Gmd.  Eefk  3S1,  9.  10  Mod.  ^1,  K.  B.       117.  1  Show.  15.  S.  C.  cited.  3  Salk.  147, 

7  Durnf.  &  Easl,  449.  8  East,  369.  1  Tauat. 


^  9  Str.  1 190.  I  Will.  19.  S.  C.  540,  41. 

«  9  Bur.  746.  ^  3  Bur.  1548.  1  Blac.  Rep.  506.  S.  C. 

*  2  Eait,  359.  »  Cas.  Pr.  C.  P.  7. 

•  I  Tauot.  540.  k  3  j|ur.  1566.  8  ^ast,  840.  but  sec  2 
'  1  Bos.  &  Pol.  249.  1  Tawit.  MOw  Blac.  Rep.  1237. 

V  YatT.  927.  2  Bulst.  53.  S.  C.  1  Lev. 
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execaiion,  on  a  recognisance  of  bail  in  error*,  or  for  aQhseqeenC 
arrears  of  an  annuity,  on  the  statute  8  &  0  W.  III.  c.  il.  §  8^. 
And  it  seems,  that  if  there  be  one  coant  in  the  decUration,  on  which 
judgment  is  entered,  on  a  cause  of  action  for  which  debt  would  not 
lie  at  the  time  of  the  statute  of  Jamei^  no  bail  in  error  is  required*. 
But  if  judgment  be  affirmed,  on  a  writ  of  error,  in  the  King*8  Bencfa^ 
or  Exchequer  chamber*,  new  bail  must  be  gt^en,  on  bringing  a  writ 
of  error  in  parliament ;  for  the  first  recognisance  does  not  include 
the  costs  to  be  assessed  in  the  House  of  Lords,  and  therefore  a  new 
recognizance  most  be  given,  within  the  intent  of  the  statute;  audit 
is  not  the  business  of  the  court  where  the  judgment  is  affirmed,  to 
examine  whether  bail  was  put  in  upon  the  first  writ,  for  the  want  of 
that  does  not  hinder  the  prosecution  of  the  writ  of  error,  but  only 
makes  it  no  superuedecu^. 

The  before-mentioned  statute  was  extended  to  other  actions,  by 
the  18  Car.  II.  stat.  2.  c.  2.  §  0.  by  which Jt  is  enacted,  that  **  no 
*<  execution  shall  be  stayed,  in  any  of  the  courts  mentioned  in  the 
*<  statute  8  Jac.  I.  by  any  writ  or  writs  of  error,  or  9uper»edeai 
*^  thereupon,  after  verdict  and  judgment,  in  any  action  of  debt 
<<  grounded  upon  the  statute  2  &  8  Edw.  VI.  c.  18.  for  not  setting 
'^  forth  tithes,  nor  in  any  action  upon  the  case,  upon  any  promise  for 
**  payment  of  money,  actions  sur  trover,  actions  of  covenant,  detinue, 
**  and  trespass,  unless  such  recognisance,  and  in  such  manner,  as  by 
**  the  former  act  is  directed,  shall  be  first  acknowledged  in  the  court 
**  where  the  judgment  is  given/* 

And,  by  the  16  &  17  Car.  II.  c.  8.  §  8.  (made  perpetual  by  the 
22  &  38  Car.  II.  c.  4.)  <«  no  execution  shall  be  stayed,  in  any  of  the 
**  last-mentioned  courts,  by  writ  of  error  or  supenedeoi  thereupon, 
^  after  verdict  tiVkA  judgment,  in  any  cu:tion  personal  wkaieoeveTf 
**  unless  a  recognisance,  with  condition  according  to  the  statute  8 
''  Jac.  I.  shall  be  first  acknowledged  in  the  court  where  such  jndg* 
"  ment  shall  be  given*    And  further,  that  in  writs  of  error  to  be 


•  Bsnict,  194, 5.  HO.  S.  C 

^1  Taunt  168.  •18tr.5S7. 

•  f  EsBl,  359.  1  TaoDt  540.  f  1  Stlk.  9T. 
«  1  Salk.  97.  S  Ld.  Raym.  S40.  V  If  od. 
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^  brought  upon  any  judgment  after  terdiot,  in  nuy  writ  of  dower ^ 
«*  or  in  nny  action  of  e/ecfume  JbrwuBj  no  execution  shall  be  stayed, 
*<  unless  the  plaintiff  or  plaintiffs  in  such  writ  of  error  shall  be  bound 
**  unto  the  plaintiff  in  such  writ  of  dower,  or  action  of  e^cfione 
**  Jirmm,  in  such  reasonable  sum  as  the  court  to  which  such  writ  of 
<«  error  shall  be  directed  shall  think  fit,  with  condition,  that  if  the 
*'  judgment  shaH  be  affirmed,  or  the  writ  of  error  discontinued,  iu 
*'  default  of  the  plaintiff  or  plaintifi  therein,  or  the  said  plaintiff  or 
<«  plaintiflb  be  nonsuited  in  such  writs  of  error,  that  then  the  said 
«  plaintiff  or  plaintiffs  shall  pay  such  costs,  damages,  and  sum  and 
'*  sums  of  money,  as  shall  be  awarded  upon  or  after  such  judgment 
**  affirmed,  discontinuanoe,  or  nonsuit/' 

And,  to  the  end  that  the  same  sum  and  sums  and  damages  may  be 
ascertained,  it  is  further  enacted,  that  **  the  court  wherein  such  exe- 
*^  cation  ought  to  be  granted,  upon  such  affirmation,  discontinuance, 
**  or  nonsuit,  shall  issue  a  writ  to  inquire  as  well  of  the  mesne  profits, 
**  as  of  the  damages  by  any  waste  committed  after  the  first  judg* 
**  noent  in  cloioer,  or  in  ejecUonefirmm ;  and  upon  the  return  thereof, 
<<  judgment  shall 'be  given  and  execution  awarded,  for  such  mesne 
^  profits  and  damages,  and  also  for  costs  of  suit""/* 

The  two  last-mentioned  statutes  are  confined  to  judgments  after 
verdict;  and  do  not  extend,  like  the  former,  to  judgments  by  default, 
upon  demunrer,  or  nul  Hel  record:  Therefore,  upon  these  latter 
judgments,  a  writ  of  error  is  a  $uper$edea9  without  bail,  in  such 
actions  as  are  not  enumerated  in  3  Jac.  I.  But  it  has  been  deter- 
muied,  that  a  sctre  facioB  against  bail  is  a  penonal  action,  within 
the  16  &  17  Car.  II.  c.  6\  In  this  latter  statute  there  is  a  promso, 
that  **  it  shall  not  extend  to  any  writ  of  error  to  be  brought  by  any 
**  execuier  or  culmimutraior ;  nor  unto  any  action  popular,  ur  other 
'*  action  brought  upon  any  penal  law  or  statute,  except  actions  of 
'*  debt  for  not  setting  forth  tithes ;  nor  to  any  indictment,  present- 
*^  ment,  inqubition,  information,  or  appeal/'  It  has  however  been 
determined,  that  if  judgment  be  given  against  an  executor  or  ad- 
ministrator, <fe  boniM  proprHg,  he  shall  put  in  bail,  in  cases  where 
it  would  be  required  of  other  persons*" :  and  though  an  executor  or 


•  {4.  <  1  Lev.  845.  1  Sid.  368.  9  Keb.  995. 
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administratdr  be  ii«t  Odrapellable  to  gire  btll  in  error,  yet  if  he  4e, 
the  court  may  take  it,  and  the  reeog:tiIzfteee  will  be  biiidiiig*. 

Tbe  statutes  requiring"  bail  in  error  seem  to  be  confiped  to  oasee 
nhere  judgment  has  been  giren  for  the  original  plaimtijf;  aad  not 
to  apply  to  jadgments  f^ten  Tur  the  defendant  below^    li  hae  idse 
been  determined,  that  they  do  not  extend  to  the  writ  ef  errer  errant 
nobiii^  or  ^ohi9 ;  which  is  or  is  not  a  tupersedeaM  of  exeoution,  ac- 
cordinj^  to  cireumstaRces**.    In  general,  whe^e  a  writ  of  error  abater 
by  the  act  of  God,  ae  by  the  death  of  the  partiea%  or  ehief-jnstice',  or 
by  the  act  of  law,  a  second  writ  of  error  is  a  awpenedeas  of  iteelf, 
without  motion  or  leave  of  the  court :   And  it  is  said,  that  if  a  writ 
of  error  be  brought  in  the  same  court,  after  abatement  or  discontiDO- 
ance  of  a  writ  of  error  coram  nobi$  or  vobis^  no  bail  is  requisite, 
because  none  was  required  on  the  former  writ  of  error^.    Bttt  thia 
must  be  understood,  where  the  second  writ  of  error  is  bronghi  after 
an  abatement  by  the  act  of  God,  or  of  the  law ;  for  where  m   writ 
of  error  is  quashed  in  the  King*s  Bench  for  intoffioieney,  a  writ  of 
error  eorctm  nobis  is  not  a  superaedeai  of  itself '^.    In  snch  case 
however,  the  court  on  motion  will  order,  that  upon  the  phkitV  in 
error  putting  in  and  justifying  bail  within  fonr  days,  further  pro- 
ceedings shall  be  stayed  on  the  judgment  in  the  original  action,  until 
the  writ  of  error  be  determined^ ;  which  is  also  the  oavrse,  upon  a 
writ  of  error  coram  nobU  for  error  in  fact :  And  a  like  order  was 
made,  where  a  second  writ  of  error  was  quashed  for  iaavfficiency ; 
for  such  second  writ  being  void,  was  as  if  tliere  bed  been  imie 
before^    But  where  a  writ  of  error  abates  by  ^he  oct  or  default  of  the 
party,  a  second  writ  of  error,  brought  in  the  same  court,  is  not  a 
supersedeas  of  execution,  as  the  first  is^ ;  as  where  the  plaintiff  io 
error  marries',  or  nonprosses  his  own  writ  of  error" :  and  execu- 
tion may  be  sued  out  in  these  cases,  without  leave  of  the  court* :  but 


•  2  Str.  745.  2  Ld.  Raym.  1459.  S.  C.  2  Ld.  Raym.  1404.  1  Str.  607.  S.  C.  and 

^  4  Mod.  7,  8.  5  East,  545.  10  £ai>i,  S.  sM  2  Str.  949.  S  East,  4lt. 
0  8  Cromp.  394.  >  Cartb.  Q7D. 

d  a  Bast,  415.  k  xjitob,  57»  8.    i  Tent.  SM.    1 

«  Latch,  57,  8.  1  Veat.  353.  285.  1  Salk.  263.  8  East,  412. 
f  1  Keb.  658.  686.  bat  see  Barnes,  201.  i  2  Str.  880.  1015.  8  £ast,4l4. 

Prae.  Reg.  195.  S.  C.  b  1  Cromp.  350.  8  Bast,  412. 

1 2  Cromp.  396.  a  8  East,  41 2. 

^  Cartb.  368,  9.  1  Ld.  Raym.  151.  8.  C. 
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it  flaenHy  tlnvl  on  %  irrH  of  ertor  ommm  •noMt  or  ooiii*,  ^teostiM 
taheB  oul  iwilhaiit  levre  of  tlw  ^aurt « irrtgulai^. 

When  tell  is  rocpiired  upon  a  ivtH  of  error,  k  bbouU  be  put  in 
williin  faut  days  after  the  Mivery  of  the  writ  to  Ihe  okvk  of  the 
crrore^  if  it  be  saed  oilt  afier  final  judgintat*' ;  ot  if  it  be  tued  ovt 
heforty  Ihe  bail  shall  be  put  in  wilbin  four  days  after  inal  judgBH«t 
IB  signed* ;  otherwise  tb^  party  eueeeeding  iw  llie  original  aetion  maj 
take  out  execaticoii  notwithstanding  the  writ  of  errors  The  ftmr 
days  in  this  case  are  to  be  reehoned  from  the  tinie  when  the  taxation 
is  completed,  by  the  insertion  of  the  amount ^f  the  cdsts* :  And,  in 
the  Common  Pleas,  there  is  no  occasion  for  a  certificate  from  the 
derk  of  the  errors,  that  no  bail  is  put  in^.  The  bail  is  put  in  with 
the  clerk  of  the  errors,  who  attends  to  take  their  acknowledgment,  in 
the  court  wherein  the  judgment  was  given,  or  before  a  judge  of  that 
court ;  and  it  seems  that  they  cannot  be  put  in  before  a  commissioner 
in  the  country^  In  the  King's  Bench,  the  same  persons  who  were 
bail  in  the  original  action,  nuiy  become  bail  in  error,  if  they  are  able 
to  justify^  :  And,  in  the  Common  Pleas,  a  recognizance  entered  into 
by  the  bail  in  error,  without  the  principal^is  good^ 

In  petmnal  notions,  it  is  a  rule,  founded  upon  the  statute  8  Jmc.  I. 
that  the  recogntnance  should  be  acknowledged  io  donUe  the  sum 
adjndged  to  be  reeoipered  by  the  former  judgment :  And  a  recogni- 
sanee  of  bail  in  error,  for  less  than  double  the  sum  reoDvertd  by  the 
judgment,  does  not  operate  as  a  sopettiecfeets,  or  stay  of  exeeatioiiS 
Bttt  upon  error  in  debt  on  bond,  though  the  bail  are  to  be  bound  in 
dottble  the  penalty  recovered,  yet  by  the  course  of  the  court  of  King*s 
Bench,  it  is  suiBcfeat  If  they  justify  in  double  what  is  really  doe^ : 
And,  in  the  Common  Pleas,  if  the  bail  are  bound  in  double  the  sum 


•  Say.  Rep.  166.  S  Kast,  415,  16.  Barnei,  DurnF.  &  Fast,  121.   I  Bos.  &  Pol.  478. 

201.  2  Blac.  Rep.  1067.  Jnie^  1012.  «>  8  Dnrnf.  &  East,  44. 

k  R.  E.  36  Car.  II.  K.  B.  R.  T.  &  M.  28  •  5  Taunt.  672.  1  Marsh.  278.  S.  C, 

Car.  II.  C.  P.   1  Bos.  &  Pal.  478.     By  a  '  Barnes,  212. 

former  rale  of  E.  1 6  Car.  II.  K.  B.  the  plain-  t  Id,  78. 

tiff  in  error,  in  the  King's  Bench,  bad /u«r  ^  8  Damf.  &  East,  639. 

days  to  put  in  bail,  after  the  aUowanc*  of  the  >  2  Bos.  k.  Pul,  443. 

writ  of  error.  *  5  Tannt  32a 

•8  Str.  781.  1  Domf.  &  East,  279.  4  l2Str.  821.  1  WiU.8ia. 
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secured  1>y  the  condition^  it  is  sufficient ;  though  a  further  Bum  be  due 
for  interest  and  costs,  and  nominal  damages  have  beeo  reooTered*. 
In  the  Exchequer,  it  is  a  rule^  that  '^  in  all  cases  where  spedai  bail  is 
required  on  writs  of  error,  if  the  bail  are  obliged  to  justify,  each  of 
them  shall  justify  himself  in  double  the  sum  recovered  by  the  judg- 
ment on  which  the  writ  of  error  is  brought;  except  where  the 
penalty  of  a  bond  or  other  specialty  is  recovered  by  such  judgment, 
in  which  case,  each  of  the  bail  shall  justify  in  such  penalty  only ;  and 
also  except  in  cases  of  ejectment^  where^  if  bail  shall  be  put  in  upon 
the  writ  of  error,  each  of  such  bail  shall  justify  in  double  the  im- 
proved annual  rent  or  value  of  the  premises  recovered.** 

In  ejectment^  the  plaintiff  in  error  may  either  enter  into  a  recogni- 
zance himself,  pursuant  to  the  statute  16  &  17  Car.  II.  c.  8.  §  3«. 
or  he  may  procure  two  responsible  persons  to  become  bail :  For 
though  the  words  of  the  statute  seem  to  require  a  recognisance  by 
the  plaintiff  in  error,  yet  in  the  construction  of  this  sUtute,  it  is 
deemed  sufficient,  if  he  procure  proper  sureties  to  become  bound  for 
bim^ :  And  one  reason  for  this  construction  seems  to  be,  that  an 
infant  plaintiff  could  not  enter  into  such  recognizance,  nor  a  plautiff 
who  had  become  a  feme  Cfxoert  after  the  action  brought ;  and  as  die 
legislature  could  not  have  meant.to  exclude  mfant$  and^^NN^  eooerit 
from  the  benefit  of  the  act,  they  must  put  such  a  construction  upon 
it  as  would  apply  to  all  plaintiffs  in  error*.  Besides,  bail  in  error 
cannot  be  taken  by  a  commissioner  in  the  country' ;  and  it  would  be 
very  hard  to  oblige  a  plaintiff  in  error,  who  may  live  at  a  great  diataaoe 
from  London^  to  come  into  court,  to  enter  into  a  recognisance :  And 
this  construction  may  in  some  cases  give  the  defendant  in  error  a 
better  security  than  he  could  have  had,  if  the  plaintiff  alone  weie  to 
become  bound'. 


•  S  Hot.  k  Pal.  U3.  '  Cartb.  181.  Barnes,  75.  Cat.  Pr.  C  P. 

^  R.  E.  33  Geo.  II.  in  Scae.  Man.  Ex.  142.  Pr.  Reg.  179.  S.  C.  Baroeip  78.  Oak 

Append.  917.    And  for  the  time  and  man-  Pr.  C.  P.  I5S.  Pr.  Reg.  ISO.  S.  C.  Baivei, 

ner  of  potting  in,  excepting  to,  and  justify-  812.  8  Dos.  k,  Pnl.  443,  4.  8  East,  298. 

ing  bail  in  error,  in  the  Exchequer  of  Pleas,  *  8  East,  299. 

see  R.  T.  26  &  27  Geo.  II.  }  S.  tn  Scae.  '  Barnes,  78.  Cas.  Pr.  C.  P.  132.  Pr. 

Man.  Ex.  Append.  209, 10.  Reg.  180.  S.  C.  AnU,  1197. 

•ilair,  1194,5.  v  A/.  iMdL 
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Id  the  King'^s  Betitb,  the  practice  is  said  to  be,  for  the  plaiotilBr  in 
error,  or  his  bail,  to  enter  into  a  recognizance,  in  double  the  improved 
rent,  or  yearly  value  of  the  premises,  and  single  amount  of  the  costsS 
In  the  Common  Pleas,  the  clerk  of  the  errors  governs  himself,*  in 
fixing  the  penalty  of  the  recognisance,  by  the  amount  of  the  rent  of 
the  premises ;  and  takes  the  recognizance  in  two  years*  rent  or  pro- 
fits, and  double  costs** :  And  where  the  plaintiff  in  error  enters  into 
the  recognizance,  it  is  not  necessary  for  him,  in  that  court,  to  give 
the  defendant  in  error  notice  thereof  ° ;  nor  can  he  be  examined,  in  the 
King's  Bench,  as  to  his  sufficiency^ :  though,  where  bail  in .  error  is 
put  in,  notice  thereof  should  it  seems  be  given,  and  they  may  be  ex- 
amined'^y-as  in  other  cases.  In  the  Exchequer,  we  have  seen",  the 
bail  must  justify  in  double  the  improved  annual  rent,  or  value  of  the 
premises  recovered.  But  bail  in  error  are  not  chargeable  for  the 
mesne  profits,  in  an  action  upon  the  recognizance,  until  tbey  have 
been  ascertained  by  writ  of  inquiry,  pursuant  to  the  statute  16  &  17 
Car.  II*  c.  8.  §  3^ 

The  condition  of  the  recognizance  in  the  Common  Pleas,  on  a 
writ  of  error  returnable  in  the  King's  Bench,  is,  according  to  the 
direction  of  the  statute  3  Jac.  I.  that  the  plaintiff  shall  prosecute  his 
writ  of  eraor  with  effect ;  and,  if  judgment  be  affirmed,  shall  satisfy 
and  pay  tlie  debt,  damages  and  costs  recovered,  together  with  such 
costs  and  damages  as  shall  be  awarded  by  reason  of  the  delay  of 
execution,  or  else  that  they  (the  bail,)  shall  do  it  for  him*.  On  a  writ 
of  error  returnable  in  the  Exchequer  chamber,  the  form  of  the  recog- 
nizance is  somewhat  different ;  the  bail  engaging  to  pay  the  sum  re- 
covered by  the  judgment,  and  such  further  costs  of  suit,  sum  and 
sums  of  money,  as  shall  be  awarded  for  delay  of  execution^.    And  as 


•  8  Eafi,  298.  and  sec  Cas.  temp.  Hardw.  '  1  Maale  &  Sel.  f  47.  and  lee  Caa.  Ump, 
374.  bat  in  tbe  caie  of  Thomtu  v.  Goodlitie,  Hardw.  374.  2  U.  Blac.  286,  7. 

4  Bar.  2502.  tbe  lecogoizance  it  seems  was  f  Append.  Chap.  XLII,  (  24.  and  for  a 

taken  in  double  the  rent  only,  witbout  tbe  recognizance  of  bail,  on  error  e»ram  nohig, 

addition  of  costs.  sae  id.  §  SO. 

*  7  Taunt.  428.  1  Moore,  1 19,  20.  S.  C.  *  Append.  Chap.  XLII.  J  23.  2  Durnf.  h 
and  see  Barnes,  103.  accord.  East,  39.  And  for  tbe  form  of  an  entry  of 

c7Taant.  427.  1  Moore,  118.  S.  C.  recognizance  of  bail,  on  error  from  the 

'  8  East,  299.                                        ^  court  of  Excbeqaer,  tee  Append.  Chap. 

•Anu^  U98.  XLII.  §  26,7. 
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the  engagement  of  the  bail  is  absolute,  it  has  been  determined,  that 
they  cannot  surrender  the  plaintiff  in  error^ :  nor  are  they  entided  to 
relief,  where  he  becomes  bankrupt  whilst  the  writ  of  error  is  peod- 
ing** :  So  if  the  bail  become  bankrupt,  pending  the  writ  of  error,  and 
before  alBrmanoe,  they  are  not  discharged  from  their  recognixanee ; 
for  till  then  the  debt  is  contingent,  and  not  proveable  under  the  com- 
mission^ 

When  bail  is  put  in,  notice  thereof  should  be  ^ven  without  ddaj 
t^  the  defendant  in  error,  or  his  attorney^ ;  and  if  the  defiradant  ia 
error  do  not  except  to  the  bail  for  insufBciency,  within  tw9ent]f  dajs 
next  after  such  notice,  the  recognizance  shall  be  allowed*.  If  the 
bail  be  not  approved  of,  the  defendant  in  error  may,  at  any  tune 
within  the  Iwenfy  days,  obtain  a  rule  from  the  clerk  of  the  errors,  for 
better  baiK;  a  copy  of  which  should  be  served  on  the  attorney  for  the 
plaintiff  in  error :  And  if  the  bail  do  not  justify,  or  other  bail  be  not 
put  in  and  justified,  within/bur  days  after  notice  of  the  rule,  in  lena 
time,  they  are  considered  as  a  nullity' ;  and  the  party  succeeding  ia 
the  original  action  may  take  out  execution*'.  In  the  King's  Bench, 
time  is  never  allowed  to  justify  bail  in  error' ;  and  the  same  practice 
has  prevuled  in  the  Common  Pleas,  unless  some  real  error  be 
shewn*".  But  the  writ  of  error  still  remains,  and  may  be  proceeded 
in ;  the  9uper$edea8  to  the  execution  only  being  taken  away',  le 
the  King's  Bench,  if  a  rule  for  better  bail  be  served  in  vacatiom^ 
there  is  it  seems  no  occasion  to  justify  until  the  next  term  :  but  the 
plaintiff  in  error  must  either  give  notice  of  justifying  the  iome  bail,  or 
put  in  such  other  bail  as  he  will  abide  by,  within  the  four  days  allowed 
by  the  rule ;  it  having  been  determined,  that  he  cannot  give  notice  oT 
fresh  bail  after  the  four  days,  unless  indeed  the  bail  already  put  ia 
are  prevented  fiom  justifying  by  special  circumstances,  which  must 


»  R.  M.  5  W.  lb  M«  (bj.  K.  B.  accord 

^  1  Duraf.  lb  EMty  694.  and  tee  2  Bos.  '  Append.  Chap.  XLII.  §  SS. 

&  Pol.  440.  where  it  wu  holdeo,  tliat  the  f  7  East,  580. 

baU  'm  error  an  nol  dtaeharved,  by  toking  b  r.  m.  5  W.  lb  M.  (b).  K.  B.  R.  M.  6 

fbeir  principal  in  exeeotion*  Geo.  IL  rtg*  6.  C.  P. 

•3  Str.  1043.  daa.  $09.  Hardw.  863.  <P<r  Ayfay,  J.  E.  55  Geo.  HL  K.  B.  1 

S.  a  Chit.  Rep.  76.  (€.)  AhU,  998. 

*  Append.  Chap.  XLII.  §  SI.  ^  8  Wtls.  144. 

•R.M.5W.lklf.K.B.  R.M.6Geo.  > I  Sallu  97.  8  Ld.  Baym.  840.  7 M«l. 

lILng.6.aP.aiidaeeB.T.86ae87Geo.  180.S.C. 
II.  i  2.  M  Seti.  Man.  Ex.  Append.  810. 
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tie  disclosed  to  the  coart  by  affidatit,  at  the  ttnle  appointed  for  jiisti- 
fyiBg*.  In  the  Common  Pleas,  when  the  rule  is  served  in  vacation, 
the  plaintiff  in  error  has  not  time  of  course  to  perfect  his  bail  until  the 
next  term ;  but  ought  to  justify  before  a  judge :  and  if  the  defendant 
in  error  be  not  satisfied  with  that,  then  the  plaintiff  in  error,  having 
done  every  thing  in  his  power,  is  entitled  to  time  for  justifying  until 
the  next  term,  but  not  otherwise^.  In  the  Exchequer  of  Pleas,  it  is  a 
rule%  that  *'  if  bail  in  error  shall  be  excepted  to,  and  notice  of  exception 
given  in  writing  to  the  attorney  or  derk  in  court  for  the  plaintiff  in 
error  in  term  time,  such  bail  shall  be  perfected  and  justified  within 
/our  days  alter  notice  so  given,  or  the  defendant  in  error  may,  in  de- 
fault thereof,  proceed  to  execution,  notwithstanding  such  writ  of 
error ;  but  where  notice  of  exception  shall  be  given  in  tcusaHon  time, 
then  such  bail  shall  be  perfected  and  justified  upon  the^r^  day  of  the 
subsequent  term,  unless  the  defendant  in  error,  his  attorney  or  clerk 
in  court,  shall  consent  to  a  justification  before  one  of  the  barons ;  it! 
which  case,  such  bail  shall  justify  themselves  before  a  baron,  witfaid 
four  days  after  notice  of  such  exception  given  in  writing  to  the  plain-* 
tiffin  error,  hb  attorney  or  derk  in  court :  and  in  default  of  such  jus- 
tification, the  defendant  in  error  may  proceed  to  execution,  notwith- 
standing such  writ  of  error.*' 

Tbe  mvde  of  adding  and  justifying  bail  in  error,  is  the  same  as  id 
the  original  action"^ :  And  if  a  person  excepted  to  as  bail  in  error  do 
QOt  justify,  his  naflnemay  be  struck  out  of  the  recogni^ance^  But 
where  bail  in  error  was  put  in  in  vacation,  and  excepted  to,  and  the 
plaintiff  in  error  gave  notice  that  they  would  justify  on  the  first  da^  of 
tiie  tfext  term,  and  before  that  day  non-proMdd  his  own  writ  denote 
and  the  bail  did  not  justify ;  the  court  held^  that  they  were  not  enti- 
tied  to  stay  proceedings  in  an  notion  against  them  upon  the  reoogni- 
aance,  nor  to  have  an  exonereiur  entered  on  the  bail-piece^. 


^IMm^tcM.  ^66.  Ottftkktmd  Mother  «  R.  T.  36  Js  S7  Qeo.  II.  {  9.  tn  Scoe. 

▼.  WtUon,  id.  367.  (a),  aeeord.  Hmckley  v.  Man.  Ex.  Append.  210. 

HvUoM,  U.  27  Geo*  III.  K.  B.  id.  368.  (aj.  ^  For  the  form  of  notice  of  JDsdficatioo, 

tonim.  sec  Append.  Chap.  XLIT.  J  23. 

^  Baraei,  911.  2  Blac.  ftep.  1064.  Isop.  «  Say.  Rep.  58.  1  WiU.  33T.  S.  G. 

C.P.6£d.729.  '9  Maute  &  SeL  910. 
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BmI  in  enror^  when  necessary,  being  complete,  the  ne^t  step  to  be 
taken  by  the  plaintiff  in  error,  except  on  a  writ  of  error  coram  nobis 
or  vobisy  is  to  ceriifjf  or  transcribe  the  record ;  in  order  to  which>  a 
transcript  should  be  made,  and  sent  with  the  writ  of  error  and  return, 
into  the  court  above.  When  no  bail  is  required,  this  is  the  first  step 
that  is  taken,  after  the  service  of  the  allowance  of  the  writ  of  error. 
And  the  plaintiff  in  error  should  regularly  cause  the  transcript  to  be 
made,  (for  the  defendant  cannot  transcribe  the  recoFd"*,)  by  the  time 
the  writ  of  error  is  returnable.  If  the  record  be  not  certified  by  that 
time,  the  defendant  in  error  may  give  the  plaintiff  a  rule  to  certify  it'* ; 
which  is  an  eight  day  rule,  obtained  from  the  clei4L  of  the  errors  in 
the  Common  Pleas,  on  a  writ  of  error  from  that  court  returnable  in 
the  King's  Bench ;  or  from  the  clerk  of  the  errors  in  the  King's 
Bench,  on  a  writ  of  error  returnable  in  the  Exchequer  Chamber,  or 
House  of  Lords ;  and  when  obtained,  a  copy  of  it  should  be  forthwith 
made,  and  served  on  the  attorney  for  the  plaintiff  in  error""  :  In  the 
Common  Pleas,  the  rule  to  transcribe  may  be  served  on  the  plaintiff 
in  error,  these  rules  being  excepted  out  of  the  general -practice,  which 
requires  service  on  his  attorney''. 

In  the  King's  Bench,  on  a  writ  of  error  to  the  Exchequer  Chamber, 
if  the  writ  be  returnable  the  first  return  of  the  term,  this  rule  may  be 
had  on  the  essoin  day^.  In  the  House  of  Lords,  there  is  an  order, 
that  *'  upon  writs  of  error,  all  persons  shall  bring  in  their  writs,  within 
fourteen  days  after  the  first  day  of  the  session  in  which  such  writs 
shall  be  returnable,  otherwise  they  shall  not  be  received  ;  unless  upon 
judgments  given  during  the  session,  upon  which  the  writs  shall  be 
brought  in  within  fourteen  days  after  judgment  given^:  And  till  the 
expiration  of  the  time  limited  for  bringing  in  the  writ  of  error,  the 
defendant  in  error  cannot  have  execution*. 

On  a  writ  of  error  brought  on  a  judgment  in  the  Common  Pleas, 
or  any  inferior  court,  in  an  adverse  suit,  the  record  itself  is  supposed 
to  be  removed,  that  it  may  remain  as  a  precedent  and  evidence  of  the 


•  1  Wilt.  35.  <1  Barnes,  4l0. 

^Cas. /«m|>.  Hardw.  352.  Append*  Chap,  *  Id,  ibid. 

XLII.  %  29,  30.  f  Com.  Rep.  4S0, 21. 

c  L.  P.  E.  33«  c  Id,  ibid.  Bunb.  64.  69. 
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law  in  similar  cases*.  But  in  the  ease  of  a  fine,  the  traoscript  only  is 
removed  from  the  Common  Pleas ;  for  a  fine  is  but  a  more  solemn 
acknowledgment  or  contract  of  the  parties,  and  is  therefore  no  me« 
morial  of  the  law,  and  need  only  be  afRrmed  or  vacated :  If  it  be 
affirmed,  the  contract  stands  as  it  was ;  if  vacated,  the  justices  of 
(he  King's  Bench  may  send  for  the  fine  itself,  and  reverse  it ;  or 
they  may  send  a  writ  to  the  treasurer  and  chamberlain,  to  take  it 
off  the  file**.  Besides,  should  the  record  itself  be  removed,  and  the 
fine  affirmed,  it  could  not  be  engrossed,  for  want  of  a  Chirographer, 
io  the  King's  Bench*".  •  This  distinction  however  is  not  attended  to 
in  practice :  for  on  all  writs  of  error  returnable  in  the  King's  Bench^y 
as  well  as  in  the  Exchequer  Chamber*,  or  House  of  Lords',  it  is 
usual  to  send  only  a  transcript  of  the  record,  and  not  the  record  itself. 

In  an  inferior  court,  on  a  writ  of  error  returnable  in  the  King's 
Bench,  the  plaintiff  in  error,  upon  service  of  the  rule  to  certify^  the 
record,  should  bespeak  the  transcript  of  the  proper  officer  below,  and 
carry  the  same  into  the  office  of  signer  of  the  writs  of  the  King's 
Bench,  (a  part  of  whose  business  it  is  to  receive  and  deliver  out  writs  of 
error,  and  certiorari^  S;cJ  and  there  file  it,  before  the  second  seal ; 
otherwise  the  defendant  in  error  may  apply,  and  get  a  certificate  from 
the  office,  that  the  writ  of  error  is  not  returned,  and  the  transcript 
brought  in ;  and  may  thereupon  apply  to  the  cursitor,  for  a  writ  de 
executione  judiciif  directed  to  the  judges  of  the  court  below,  com- 
manding them  that  they  proceed  to  execution  on  the  judgment,  not- 
withstanding the  writ  of  error^. 

In  the  King's  Bench  and  Common  Pleas,  the  transcript  is  made 
by  the  clerk  of  the  errors,  who  acts  as  clerk  to  the  chief-justice;  and 
in  order  to  enable  him  to  make  it,  the  defendant  in  error  should  leave 
with  him  the  record,  or  copy  of  the  proceedings ;  upon  which  he 
sends  for  the  transcript  money,  or  a  part  of  it,  to  the  plaintiff^  in 
error ;  and  if  paid,  he  proceeds  to  make  the  transcript,  which  is  ex- 
amined with  the  record  by  the  attorney  for  the  defendant  in  error**. 


•  2  Bac.  Abr.  202.   F.  N,  B.  20.  1  Heo.  «  2  Str.  837. 

VII.  20.  9  Salk.  565.  '  1  Hen.  VII.  19,  20.   Dyer,  375.  Cro. 

^  1  Saik.  337,  8.  341.  Jac.   341,  2.  3   Bulst.  163,  4.   S.  C.  T. 

«  2  Bac.  Abr.  203.  Raym.  5. 

^  K.  M.  28  Car.  II.  C.  P.   Harris.  Prac.  V  2  Cromp.  345.  3  Salk.  146. 

C.  P.  434.  2  Salk.  565.  5  Taunt.  85.  ^  L.  P.  E.  34,  5. 
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)ii  the  King's  Bench,  on  a  writ  of  error  to  the  Exchequer  Chamber, 
if  the  writ  be  returnable  on  the  first  return  day  of  the  terro^  the  clerk 
of  the  errors  takes  the  whole  of  that  term  to  make  the  transcript ;  if 
on  the  last  return  dayy  he  takes  alt  the  vacation  following*.  In  the 
Common  Pleas,  it  is  usual  for  the  chief-justice  to  sign  the  return''  -, 
b|it  this  does  not  seem  to  be  absolutely  necessary :  At  least,  the  court 
of  King's  Bench  will  not  stay  the  proceedings,  for  want  of  his  sig- 
nature. And  though  the  writ  of  error  requires  the  record  to  be  sent 
tfttfi  gigUlOf  yet  this  is  never  practisedS 

The  transcript  being  made,  examined  and  paid  for,  is  delivered 
over,  with  the  writ  of  error  and  return"^,  by  the  clerk  of  the  errors  of 
the  Common  Pleas,  to  the  signer  of  the  writs  in  the  King's  Bench  -, 
or  by  the  clerk  of  the  errors  of  the  King's  Bench,  to  the  clerk  of  the 
errors  in  the  Exchequer  Chamber,  or  his  deputy*.  If  a  writ  of  error 
be  brought  in  parliament,  on  a  judgment  in  the  King's  Bench,  the 
chief-justice  goes  in  person,  attended  by  the  clerk  of  the  errors,  to  the 
bouse  of  Lords,  with  the  record  itself,  and  a  transcript,  which  is 
examined  and  left  there ;  and  then  the  record  is  brought  back  agais 
into  the  King's  Bench  ;  and  if  the  judgment  be  affirmed,  that  court 
may  proceed  on  the  record  to  grant  execution  :  for  if  the  record  itself 
should  be  removed,  and  judgment  affirmed,  and  the  parliament  dis* 
solved,  there  could  not  be  any  proceedings  thereupon  to  have  ei- 
ecution^ 

On  a  writ  of  error  from  the  Common  Pleas,  the  chief-justice  certifies 
only  the  body  of  the  record,  which  is  all  that  remains  in  bis  custody;  for 
original  and  judicial  writs  remain  with  the  custos  brevium^  and  other 
officers,  and  are  never  (>t!rtified,  but  where  error  is  assigned  for  waot 
of  them^.  If  the  record  be  not  certified  ip  due  time,  the  defendant  in 
error  may  sign  a  nonpros^ ;  but  no  costs  are  allowed  thereon' :  Or 
the  plaintiff^  may  nonpros  his  own  writ,  without  carrying  over  the 
transcript  to  the  court  of  error ;  and  by  that  means  avoid  the  payment 


•  U  P.  E.  35.  f  2  Bac.  Abr.  903. 
^  1  Sia.  268.  Barnes,  801.                                f  Cro.  Eliz.  84, 

«  2  Sir.  1063,  4.  Cas.  Itmp.  Hardw.  344.  I>  Append.  Cbap.  XLII.  }  97,  Jtc 

S.  G.  >  2  Durnf.  k  Eait,  17.  L.  P.  fi.  31.  7 

*  Append.  Chap.  XUL  (31,2.  East,  111. 
«  L.  P.  E.  35. 
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•r  ooste".  And,  Hk  the  CommoD  Fleu,  the  defeadaiit  in  error  ennnot 
take  out  execution,  without  a  certificate  in  writing  from  the  clerk  of 
the  enrors,  that  the  plaintiff  in  error  has  made  default  in  transcrilnng 
the  record  into  the  King's  Bench*'.  The  bail  in  the  Common  Fleas, 
being  bound  to  prosecnte  the  writ  of  error  with  effiset,  will  be  liable, 
though  the  record  should  not  be  transcribed''. 

All  the  proceedings  which  have  been  hitherto  mentioned,  are  in  the 
court  belowy  where  the  judgment  was  given;  but  from  hencefinrth 
they  are  in  the  court  above,  to  which  they  are  removed :  And  ac-* 
cordmg^y,  aft^r  a  writ  of  error  is  brought  and  allowed,  the  names  of 
the  plaintiff  and  defendant  in  the  original  action  are  continued  in  the 
notices  of  bail  and  exception,  the  rule  for  better  bail,  and  the  rule  to 
certify,  until  the  transcript  of  the  record  is  carried  over  and  filed  in 
the  King's  Bench,  or  Exchequer  Chamber ;  and  then  the  names  of 
the  parties  are  reversed,  and  they  are  called  ^  C  D.  against  A.  JB.  tn 


When  the  transcript  of  the  record  b  returned  and  filed^  but  not 
before*,  the  plaintiff  in  error  may  move  to  amend  the  writ  of  error,  or 
the  defendant  in  error  to  quaeh  it ;  or  it  may  abate,  or  be  difcaii- 
UnuedL  Of  these  things  therefore  I  shall  treat  in  their  order;  and 
afterwards,  of  the  mode  of  compelling  the  plaintiff  in  error  to  proceed^ 
and  assign  errors. 

Crreat  certainty  was  formerly  required,  in  making  the  writ  of  error 
agree  with  the  record ;  for  as  the  writ  was  the  sole  authority  by 
which  the  judges  were  empowered  to  act,  they  could  proceed  only  on 
that  record  which  the  writ  or  commission  authorized  them  to  ex- 
amine ;  nor  could  any  defects  therein  be  amended,  before  the  8  Oeo. 
I.  c.  13.  because  by  the  former  statutes  of  amendment,  the  judges 
were  only  enabled  to  amend  in  affirmance  of  the  judgment'.  But 
now,  by  the  above  statute,  ^*  all  writs  of  error,  wherein  there  shall  be 
'*  any  variance  from  the  origmal  record,  or  other  defect,  may  and 


•  1  Biavle  fc  Sal.  104.  9  Maole  bf,  Sel.         <  Append,  p.  587.  n. 

210.  •  1  U.  Raym.  329.  2  Smith  R.  259^ 

k  R.  T.  ft  M.  28  Car.  II.  C.  P.  '2  Bac  Abr.  200.  Carih.  368. 

•  Barnes,  499^ 
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**  shall  be  amended,  and  made  agreeable  to  such  record,  by  the 
^'  respective  courts  where  such  writs  of  error  shall  be  made  return- 
'^  able/'  &c.    Upon  this  statute,  it  has  become  the  practice  to  amend 
the  writ  of  error,  as  a  matter  of  course,  without  costs* ;  and  it  has 
been  amended,  by  striking  out  the  name  of  one  of  the  plaintifi  in 
error^ :  But  if  a  writ  of  error  be  brought  by  a  feme  covert,  without 
joining  her  husband,  the  court  will  not  allow  an  amendment  of  the 
writ,  unless  it  appear  by  affidavit  that  the  husband  concurs^ :  And 
where  it  is  amended,  by  striking  out  the  name  of  one  of  the  plaintiffs 
in  error,  the  recognizance  of  bail  in  error  must  also  be  •amended*'. 
Id  suing  out  the  writ  of  error,  a  mistake  had  been  made  in  the  name 
of  the  defendant  in  error,  who  thereupon  issued  execution,  and 
the  court  of  King's  Bench  granted  a  rule  to  shew  cause,  why  the 
sheriff  should  not  pay  the  money  levied  on  the  execution  into  court, 
and  enlarged  that  rule,  in  order  to  allow  the  plaintiff  in  error  to  amend 
his  writ*.    So,  where  a  writ  of  error  was  sued  out  on  a  judgment  of 
the  Common  Pleas,  in  an  action  of  covenant,  describing  it  as  a  plea 
of  trespass  on  the  case,  the  court  of  King's  Bench,  in  which  it  was 
returnable,  upon  application  made  to  t]iem,  permitted  the  writ  of  error 
to  be  amended,  by  substituting  the  words  *^  in  a  plea  of  covenant 
broken,"  instead  of  the  words,  <^  in  a  plea  of  trespass  on  the  case," 
without  imposing  any  terms  whatever^     But  this  statute  does  not 
extend  to  any  appeal  of  felony  or  murder ;  nor  to  any  process  upon  any 
ndictment,  presentment  or  information,  of  or  for  any  offence  or  mis* 
demeanour  whatsoever^.    And  where  a  writ  of  error  was  returnable 
before  the  giving  of  the  judgment  on  which  it  wa^  brought,  the  court 
on  consideration  held  this  to  be  such  a  fault  as  was  not  amendable  by 
the  statute\ 

The  general  ground  of  quashing  a  writ  of  error^  is  some  fault  or 
defect  therein,  that  is  not  amendable  by  the  above  statute :  and  the 
application  to  quash  it  ought  to  be  made,  either  to  the  court  of  Chan- 
cery, from  whence  it  issues,  or  to  the  court  wherein  it  is  returnable^ 


»  2  sir.  863.  902.  2  Ld.  Raym.   1587.  «  2  Smith  R.  259. 

S.  C.  '5  Taunt.  86. 

>>  1  Str.  683.  2  Str.  892.  Fitzgib.  201.  V  See  the  sUtate,  §  2. 

1  Barnard.  K.  B.  405.  421.  S.  C.  Cowp.  *  2  Str.  807.  2  Ld.  Raym.  1531.  S.  C.  2 

425.  2  Blac,  Rep.  1067.  Sir.  891.  S.  P. 

•  1  Chit.  Rep.  369.  <  Append.  Chap.  XLII.  §  33. 

*  2  Blac.  Rep,  1067.  *  Doug.  350. 
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Where  there  are  several  parties,  who  areag^grieved  by  ajudgaient, 
aud  the  viJrit  of  error  is  brought  by  some  or  oae  of  them  only,  the 
courts  will  quash  \l\  But  where  one  of  several  parties  to  a  judg- 
ment, who  is  not  aggrieved  thereby,  joins  in  bringing  a  writ  of  error, 
we  have  just  seen,  it  may  be  amended,  by  striking  out  his  name,  and 
stand  good  for  the  other  parties :  And  it  may  be  quashed  as  to  one 
judgment,  upon  which  it  does  not  lie,  and  stand  good  for  another, 
upon  which  it  is  properly  brought^.  Costs  are  payable  in  all  cases, 
on  quashing  a  writ  of  error,  even  though  none  were  recoverable  in  the 
original  action^ ;  it  being  declared  by  statute^,  that  "  upon  the  quash* 
^'  ing  any  writ  of  error,  for  variance  from  the  origiaal  record,  or  other 
'<  defect,  the  defendant  in  error  shall  recover  against  the  plaintiff  his 
'^  costs,  as  he  should  have  had  if  the  judgment  had  been  affirmed,  and 
''  to  be  recovered  in  the  same  manner  :'*  which  costs  include  those  of 
quashing  the  writ  of  error*.  But  where  the  defendant  in  error  enters 
continuances  on  the  original  judgment,  to  defeat  the  writ  of  error,  the 
plaintiff  is  not  liable  to  costs  on  quashing  it^ 

A  writ  of  error  may  abate  by  the  act  of  God,  the  act  of  law,  or  the 
act  of  the  party.  If  iheplaintiff  in  error  die,  before  errors  assigned,  the 
writ  abates;  and  the  defendant  in  error  may  thereupon  sue  out  a 
scire  facias  quaret  executionem  non,  to  revive  the  judgment  against 
the  executors  or  administrators  of  the  plaintiff  in  error^.  But  if  the 
plaintiff  in  error  die,  after  errors  assigned,  it  does  not  abate  the  writ* : 
In  such  case  the  defendant,  having  joined  in  error,  may  proceed  to 
get  the  judgment  affirmed,  if  not  erroneous  ;  but  must  then  revive  it, 
against  the  executors  or  administrators  of  the  plaintiff  in  error*.  And 
a  writ  of  error  does  in  no  case  abate  by  the  death  of  the  defendant 
in  error,  whether  it  happen  before  or  after  errors  assigned :  If  it 
happen  before,  and  the  plaintiff  will  not  assign  errors,  the  executors 
or  administrators  of  the  defendant  in  error  may  have  a  scire  facias 
quare  executionem  noit,  in  order  to  compel  him^ ;  or  if  it  happen 
after,  they  must  proceed  as  if  the  defendant  in  error  were  living,  till 


•  Ante,  1 175.  •  2  Ld.  Raym.  1403.  1  Str.  606,  8  Mod- 
^  1  Ld.  Raym.  328.  1  Salk.  89.  404.  7  316.  S.  C. 

Mod.  3.  5  Mod.  397.  Cartb.  447.  Lil.  Eot.  '  1  Str.  139.  2  Str.  834.  Barnes,  S70. 

325.  290.  S.  C.  f  2  Cromp.  401,  2.  and  see  Barnes,  206. 

•  1  str.  262.  8  Dumf.  &  East,  302.  7  East,  296. 

^-4  4  Aon.  c.  16.  $  25.  Olid  see  2  Str.  834.  *»  YeW.  112, 13.  1  Vent  34.  1  Salk.  264. 

Cas.  tewip.  Uardw.  137*  Barnes,  432.  L.  P.  £.  1 14. 
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judgment  be  affirmed,  and  then  reviye  by  scire  faciai,  but  cannot 
lake  oiit  execution  pending  the  writ  of  error*:  And  in  order  to 
compel  the  executors  or  administrators  to  join  in  error,  the  plaintiff 
may  sue  out  a  scire/cuiuu  ad  audiendum  errore^^  either  generaUy 
or  naming  themS  Before  the  statute  8  &  9  W.  III.  ell.  §  7.  if 
there  had  been  several  plaintifa  in  error,  the  death  of  one  of  them, 
before  errors  assigned,  would  it  seems  have  abated  the  writ^ ;  but 
now,  by  the  above  statute,  which  has  been  holden  to  apply  ta  writs  of 
error,  the  writ  does  not  abate  by  the  death  of  one  of  several  plaimtijfk 
in  error,  if  the  cause  of  action  survive* ;  and  therefore,  in  such  case, 
the  defendant  in  error  should  enter  a  suggestion  of  the  death  on  the 
roll,  and  give  a  rule  for  the  survivmg  plaintiff  to  assign  errors'.  So, 
if  there  be  several  defendants  in  error,  and  one  of  them  die,  it  is  no 
abatement ;  for  they  are  not  named  in  the  writ' :  In  the  latter  case, 
the  death  being  suggested  on  the  roll^  the  writ  of  error  proceeds 
against  the  survivors.  By  the  death  of  the  chief-justice,  before  he 
has  made  or  signed  his  return,  the  vrrit  of  error  becomes  ineffictual'; 
and  the  defendant  in  error,  by  leave  of  the  court,  may  take  out  ex- 
ecution^ :  but  if  the  return  be  signed  in  his  life-time,  it  may  be  made 
afterwards^ ;  and  though  it  be  neither  made  nor  signed,  yet  if  the 
defendant  in  error  take  out  execution  without  leave  of  the  court,  it  is 
irregular". 

It  was  formerly  holden,  that  a  writ  of  error  in  the  House  of  Lords 
abated  by  the  dieeoluium  of  parliament^  or  even  by  theproro^otioa 
of  it^ ;  but  afterwards  the  Lords  declared,  that  a  writ  of  error  should 
not  determine  by  the  prorogation  of  parliament' :  and  at  length  it  was 
ordered,  that  upon  a  dissolution,  all  appeals  and  writs  of  error  should 


•  L.  p.  £.  114.  >•  Ul.  Bot.  817. 

i»  Yelv.  \i%  13.  1  SkU  419.  8  Vtnt.  34.  >  1  Keb.  658.  686. 

lSAlk.864.  1  Ld.Rayiii.439.  S.C./i71.  k  Barnes,  901.  Prac.  R^  C  P.  195.  S.C. 

1895.  S.  P.  >.lSid.868. 

•  8Babt.  830,31.  »  Barneiy  801.  Pnc  Reg.  C.  P.  195. 
'  YeW.  808,  9.  1  Stik.  86li  Carttu  836.  S.  C. 

&  C.  1  Ld.  Raym.  944.  1  Salk.  319.  S.  C.  "  Cro.  Jac.  348.  8  Bnlit  163.  S.  C.  T. 

•  I  Barn,  h  Aid.  586.  and  see  Man.  Ex.  Raym.  5. 

Pr.  488.  (a).  <»  1  Vent  31.  1  Sid.  413.  S.  C.  1  Vent 

f  1  Barn,  ft  Aid.  587.  866. 

f  Ood^  66.  68.   1  Ld.  Raym.  439.  1  r  1  Lev.  165.  2  Le?.  93.  1  Mod.  106. 

Salk.  964.  S.C.  S.  C.  1  Vent  866.  S.  P. 
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coniinue,  and  be  proceeded  on  in  giatu  qmOf  as  they  stood  at  the 
dissolution  of  the  last  parliament*.  If  a  writ  of  error  be  broaght  in 
the  Exchequer  ehamber,  and  that  being  disoontinued,  another  be 
brought  in  parliament,  the  second  writ  is  a  $uperMede€u  of  exe- 
cution :  but  if  a  writ  of  error  be  brought  in  parliament  and  abate,  and 
the  plaintiff  bring  a  second,  this  is  no  9uper$edeaif  because  it  is  in 
the  same  court^. 

Bankruptcy  is  no  abatement  of  a  writ  of  error :  Therefore^  where 
the  defendant  in  error  becomes  bankrupt,  his  assignees  cannot  sue 
out  a  scire facioM  in  their  own  names,  to  compel  an  assignment  of 
errors,  but  should  proceed  in  the  bankrupt's  name  till  judgment^ 
But  the  writ  of  error  abates  by  the  marriage  of  a  Jeme  plaintiff  in 
error^.  And  where,  to  a  §cire  facioB  quare  execmtianem  nan,  the 
plaintiff  in  error  pleaded  in  abatement,  that  the  defendant  in  error 
was  married  since  the  judgment,  and  before  the  issuing  of  the  tcire 
facicUf  the  defendant  moved  to  quash  her  own  writ,  which  was 
granted  without  costs*. 

If  the  writ  of  error  be  not  quashed  or  abated,  the  plaintiff  in  error 
may,  after  the  record  is  certified,  forthwith  proceed  to  assign  his 
errors.  And  it  was  formeriy  holden,  that  after  the  record  was  cer- 
tified, the  pluntiff  in  error  must  have  assigned  hb  errors,  and  sued 
out  a  $eire  facias  ad  audiendum  errores  to  bring  in  the  defendant 
in  error,  the  same  term,  or  the  term  next  after  the  record  was  cer- 
tified, otherwise  the  whole  matter  was  discaniimnedP :  But  it  has 
been  since  determined,  that  if  the  plaintiff  in  error  He  still,  after  a 
writ  of  error  brought,  and  do  not  assign  errors,  this  is  no  discon- 
tinuance of  the  writ  of  errors;  though  it  is  otherwise,  if  he  make 
default  after  errors  assigned. 

If  the  pluntiff  in  error  will  not  proceed  after  the  reeord  is  certified, 
the  defimdant,  in  order  to  compel  him,  should  sue  out  a  writ  of  scire 
facias  quare  executionem  nan,  in  the  court  wherdn  the  writ  of  error 


•  T.  Raym.  383.   Com.   Dig.  tit.  IV-  '  2  Str.  880.  1015. 

Imiiwii|,P.2.  bot Mel  Vent 266.  fiCronp.  •  1  Str.  638. 

391.  f  F.  N.  B.  20. 

^  I  Vent.  100.  1  Mod.  285.  >  3  SiJk.  145. 

«  1  DttrnL  fc  East,  463. 
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vas  returnable,  except  on  a  writ  of  error  coram  nobis  or  vobis,  or  by 
the  plaintiff  to  reverse  his  own  judgment,  or  in  quare  impedii^  where 
the  judgment  for  the  defendant  is/that  the  plaintiff  take  nothing  by 
his  writ,  but  be  in  mercy  for  bis  false  claim,  and  in  all  cases  of  the 
same  nature,  where  there  is  no  adjudication  to  the  defendant  of  da* 
mages  or  costs ;  and,  in  the  Exchequer  chamber,  he  should  gire  a  rule 
for  the  plaintiff  to  alledge  diminutionj  or  that  the  record  is  not  duly 
certified  or  transcribed. 

In  the  King's  Bench,  we  may  remeraber%  as  the  parties  have  no 
day  in  court  given  to  either  of  them,  on  the  removal  of  the  record  by 
writ  of  error,  the  defendant  in  error  hath  no  other  way  of  compelling 
the  plaintiff  to  assign  his  errors,  than  by  suing  out  a  writ  of  scire 
facias  quare  executionem  non^f  &c. ;  and  if,  upon  such  writ,  the 
plaintiff  in  error  do  not  assign  errors,  but  suffer  judgment  to  pass  by 
default  upon  scire  fed^  or  two  nihilsy  no  errors  afterwards  assigned 
shall  prevent  execution^. 

The  scire  facias  quare  executionem  non  is  a  judicial  writ,  issuing 
out  of  the  court  of  King's  Bench,  where  the  record  is  supposed  to 
be;  aud  the  intent  of  it  is  to  bring  in  the  plaintiff  in  error  to  assign 
his  errors :  Therefore,  where  a  scire  facias  was  prayed  by  one  of 
several  defendants  in  error,  the  fault  was  holden  to  be  cured  by  the 
plaintiff's  coming  in  upon  it,  and  assigning  his  errors^.  This  writ 
may  be  sued  out  after  the  expiration  of  the  rule  to  certify  or  transcribe 
the  record,  though  before  the  transcript  is  actually  brought  into 
court  and  filed*" :  and  it  may  issue  immediately  after  the  record  is 
certified,  though  before  the  rule  for  certifying  it  is  expired^;  and 
should  be  directed  to  the  sheriff  of  the  county  in  which  the  action 
was  laid.  In  point  of  form,  it  pursues  the  judgment  of  the  Common 
Pleas ;  the  record  and  proceedings  whereof  are  stated  to  have  been 
brought,  for  certain  causes  of  error,  into  the  King's  Bench^ :  And  it 
should  be  made  returnable  on  a  general  return  day  or  day  certain, 
according  to  the  nature  of  the  proceedings ;  if  by  original  writ,  on  a 


*AnU,lUO.  •IS  East,  646, 

^  Godb.  68.  2  Leon.  107,  '2  Durnf.  &  East,  17. 

«  Carth.  40,  41.  t  Append.  Chap.  XLI,  §  75,  C. 

«>  3  Bur.  1791,  2. 
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genenU  return  day,  ubicunque^f  &c.  but  if  by  billf  or  attachment  of 
privilege,. on  a  day  certain  at  Westfninater^.  If  the  transcript  be 
brought  in  by  the  essoin  day  of  the  term,  the  acire  Jaciaa  may  bear 
teste  on  the  last  day  of  the  preceding  term  ;  or  if  brought  in  within 
the  term,  on  the  first  day  of  that  term^ :  And  if  there  be  only  one 
writ,  there  should  be  fifteen  days  between  the  teste  and  return,  by 
original ;  or  if  there  be  two  writs,  between  the  teste  of  the  first  and 
return  of  the  second*^.  The  alias  in  such  case  cannot  issue  before 
the  return  of  the  former  writ ;  and  ought  to  be  tested,  by  original, 
on  the  quarto  die  post  of  the  return  of  that  writ,  or  by  bill,  on  the 
¥ery  return  day".  A  scire  facias  in  error  need  not  lie ybur  days  in 
the  office,  as  a  scire  facias  against  bail  must^ 

On  the  return  day  of  the  scire  facias^  if  scire  feci  be  returned,  or  of 
the  alias  writ,  if  there  be  two  nihilsyhy  bill,  or  on  the  quarto  die  post 
of  the  return  by  original^,  the  defendant  in  error  roust  give  a  rule  to 
appear^,  with  the  clerk  of  the  rules,  which  expires  in  four  days  ex- 
clusive*. Within  that  time,  the  plaintiff  in  error  might  formerly  have 
appeared,  and  pleaded  to  the  scire  facias^  in  this  as  in  other  cases^  ; 
and  there  was  an  old  rule,  that  if  the  party  pleaded  to  the  scire 
facias,  and  it  went  against  him,  execution  might  be  sued  out,  but 
that  the  writ  of  error  should  go  on  notwithstanding^  Afterwards 
the  court,  in  consideration  of  the  delay  arising  from  this  practice, 
established  it  as  a  standing  rule  for  the  future,  that  if  upon  the  re- 
turn of  the  scire  facias^  the  plaintiff  assigned  his  errors,  then  all 
further  proceedings  should  be  stayed  upon  it;  but  where  he  chose  to 
stand  out  upon  pleadings  to  the  scire  facias,  execution  should  go, 
if  it  were  adjudged  against  him*.  From  this  time,  the  court  appear 
to  have  discountenanced  pleadings  upon  the  scire  facias  ;  and  in 
some  instances  to  have  set  them  aside*".  At  present,  the  scire  facias 
is  considered  merely  as  a  means  of  compelling  an  assignment  of 


»  2  Leon.  107.  and  sec  6  Mod.  86.  3  Balk.  K  13  East,  39K 

320.  h  Append.  Chap.  XLII.  5  34. 

«»  1  Str.694.  2  Ld.  Raym.  1417.  S.  C.  ^  2  Cromp.  347. 

«  2  Cromp.  345,  6.    Imp.  K.   B.  795.  ^  Yelv.  6,  7.  Carth.  40,  41.  3  Salk.  145. 

L.  P.  E.  38.  1  Str.  638. 

^  2  Cromp.  346.  Imp.  K.  B.  793.  and  see  *  1  Str.  391. 

13  East,  391.  «/</.  679.  2  I/l.  Raym.  1414.  S.  C.  and 

•  2  Salk.  699.  Imp.  K.  B.  795.  see  3  Bur.  1792.  1  Durnf.  &  East,  463. 

'  3  Bur.  1723.  4  Bur,  2439. 
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erroW;  tnd  it  seems  to  be  the  practice  now,  to  admit  of  no  plea 
thereto,  by  the  plaintiff  in  enok^.  If  errors  are  assigned,  before  the 
expiration  of  the  rule  to  appear  to  the  scire  facias,  all  farther  pro- 
ceedings upon  it  are  stayed  of  course ;  but  if  the  plaintiff  do  not 
assign  his  errors,  and  give  a  copy  of  them  to  the  defendant's  attorney 
in  error,  before  the  time  allowed  by  the  rule  on  the  scire  facias  is 
expired,  the  attorney  for  the  defendant  in  error  may  enter  jlidgment 
on  the  scire  facias,  and  take  out  execution  thereon :  and  this  be  may 
do,  though  he  has  previously  giyen  a  nrie  to  assign  errors,  which  has 
not  expired*^.  But  the  writ  of  error  still  romains  In  foroe ;  and  the 
defendant  in  error  dan  have  nd  eo^,  unless  he  give  a  rule  for  the 
plaintiff  to  assign  errors'. 

JDiminuiion  is  either  of  the  body  of  the  record,  or  of  its  out- 
branches,  as  of  the  original  writ,  warrant  of  attorney,  &c.  If  the 
judges  of  the  Common  Fleas,  or  other  judges  upon  a  writ  of  error, 
do  not  certify  all  the  record,  the  party  that  49ue8  the  writ  of  error  may 
allege  diminution  of  the  record,  and  pray  a  writ  to  the  justices  who 
certified  the  record  before,  to  certify  the  whole  of  it^  But  it  is  a 
rule,  that  a  man  cannot  alledge  diminution  contrary  to  the  record 
which  is  certified ;  as  if,  on  a  writ  of  error,  it  be  certified  that  the 
judgment  was  that  the  defendant  should  be  in  misericordid^  the 
defendant  in  error  cannot  alledge  for  diminution,  that  the  record  is 
^uod  capiatur,  because  this  is  contrary  to  the  record  certified^ 
And,  except  in  Wales  and  the  counties  palatine^,  diminution  cannot 
be  aUedged  upon  a  writ  of  error  brought  on  a  judgment  in  any  inferior 
courts 


•  Ante,  mo. 

^  2  Cromp.  348. 

« 15  East,  204. 

'  2  Bac,  Abr.  216.  and  tee  2  Cromp.  347. 

«  2  Bac.  Abr.  204.  F.  N.  B.  25.  a.  and 
see  Cro.  Eliz.  155.  281.  1  Neli.  Abr.  658. 

'  1  Rol.  Abr.  764.  Oodb.  267.  2  Ld. 
Raym.  1122.  And  io  a  late  case,  where  a 
writ  of  error  vat  brought  in  parliament,  oo 
a  judgment  of  the  court  of  Eicbequer  in 
Irtland,  affirmed  in  the  Exchequer  chamber 
there,  the  Houae  of  Lords  held  that  diminu- 


tion could  not  be  alledged  in  the  body  of 
the  record,  contrary  to  the  irmtwaripi;  and 
refuted  to  isiue  a  eaiv/rmri  for  Terifying  it. 
Bom  T.  Pcmer,ex  dmu  Bojfte  4md  wmiker,  in 
Error,  Dbwu  Proe,  dh  Mori.  8  Jlfer.  1803. 
but  tee  1  Bultt.  181.  2  Lil.  Abr.  422.  1 
Salk.  49.  Lil.  Ent.  226.  245.  556.  559. 
565, 

1 1  Sid.  147.  364.  1  Salk.  266.  m  nurg. 
Id.  270.  Ul.  Ent.  226.  245. 

^  1  Sid.  40.  1  Salk.  266. 
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The  rmle  to  aUedge  diminMium  is  aD  eight  day  rale,  giTen  by  the 
clerk  of  the  errors  in  the  Exchequer  chamber* ;  and  if  the  writ  of 
error  be  returnable  the  first  day  of  term,  the  plamtiff  in  error  is  to 
transcribe  the  same  term,  alledge  diminution  the  term  foUo^ng, 
assign  errors  the  next  term,  and  argue  them  the  fourth  term ;  but  if 
the  defepdant  in  error,  instead  of  serving  the  role  to  transcribe  at  the 
return  of  the^  writ,  negleot  it  for  a  term  or  two,  the  plaintiff  must 
transcribe  in  that  term  in  which  the  rule  is  serired,  aUedge  diminution 
the  same  term,  assign  errors  the  term  following,  and  argue  them  the 
third  term*'.  A  copy  of  the  rule  to  aUedge  diminution  being  made, 
and  serred  on  the  attorney  for  the  plaintiff  in  error,  it  is  incumbent 
on  him  to  aUedge  diminution  within  the  eight  days  allowed  by  the 
rule  ;  and  if  he  negleot  to  do  so,  the  clerk  of  the  errors,  on  being 
appUed  to,  with  an  affidavit  of  the  serrice  of  a  copy  of  the  rule,  wiH 
«gn  a  nonpro9%  and  tax  the  defendant  in  error  his  costs ;  but  unless 
an  affidavit  be  made,  he  osoally  sends  to  the  attorney  for  the  pluntiff 
in  error,  and  if  diminution  be  not  alledged  by  the  next  morning,  he 
will  then  sign  the  nanproi  of  course,  and  tax  the  costs'*. 

Whoi  the  plaintiff  in  error  has  alledged  diminution,  the  next  step 
to  be  taken  by  the  defendant  in  error,  is  to  give  a  rule  for  the  plain- 
tiff to  aeeign  errore ;  which  is  the  Jirst  proceeding  on  a  writ  of 
error  coram  nobii  or  vobU^  and  may  be  given  immediately  after  the 
aUowance  and  notice  of  the  writ  of  error* :  It  is  also  the  first  pro- 
ceeding after  the  transcript  is  brought  in,  on  a  writ  of  error  by  the 
plaintiff  to  reverse  his  own  judgment';  or  where  there  is  no  adjudi- 
.cation  to  the  defendant  of  damages  or  costs'.  In  the  King's  Bench, 
this  is  a  /our  day  rule,  given  by  the  master^,  on  the  expiration  of  the 
role  to  appear  to  the  scire /aciat^ ;  and  after  being  entered  with,  the 


•  Append.  Cbap.  XLIL  (  35.  in  Error,  t  Domf.  it  East,  1 7.  it  was  bolden, 
^  L.  P.  E.  92.  that  thtt  rale  to  assign  errors  might  be  gt?en 
c  Append.  Chap.  XLII.  §  97,  Ate.  at  the  same  time  as  the  rale  to  appear  to 
'  Imp.  K.  B.  784, 5.  the  tcinfadat ;  hot  according  to  this  deter- 

•  9  Cromp.  894.  Imp.  K.  B.  815.  L.  P.  E.  minatioo,  the  rule  to  assign  errors,  which 
78.  expires  in  fonr  days  mebaiDe,  would  hare  ex- 

r  3  Bar.  1771*  pired  before  the  rule  to  appear  to  the  tan 

f  Jute,  1210.  Jaehtf  Which,  we  have  seen,  does  not  expire 

^  Append.  Chap.  XLIL  §96.  till  foar  days  exebuhe;   ante,  1211.  and 

*6  DumL  k  East,  367.  and  see  8  Str.  therefore  the  practice  was  altered  as  aboTe. 
917.    In  the  ease  of  Sambru^  t.  Botuley, 
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ckrk  of  the  rules,  a  copy  of  it  should  be  mftdei  and  served  on  the 
attorney  for  the  plaintiff  in  error. 

In  the  Exchequer  chamber,  if  the  plaintiff  in  error  alledge  diminu* 
tion,  the  rule  to  assign  errors  is  given  the  next  term,  with  the  clerk 
of  the  errors,  in  like  manner  as  the  rule  to  alledge  diminution^  and 
expires  in  eight  days  after  service* :  And  in  that  court,  a  plaintiff  in 
error  is  not  confined  to  taking  out  one  rule  in  each  term,  but  may 
proceed  as  quickly  as  he  pleases^.  On  a  ivrit  of  error  returnable  in 
parliament,  when  the  transcript  is  brought  in,  a  peer. moves  the 
house,  without  any  previous  proceeding,  for  a  day  to  be  given  the 
plaintiff  in  error  to  assign  his  errors,  which  is  ordered  accordingly^; 
and  ought  to  be  done  within  eight  days  after  the  bringing  in  of  the 
writ  of  error,  with  the  record"^..  Within  the  time  limited  by  the  rule 
or  order  to  assign  errors,  if  they  are  not  assigned,  the  defendant  in 
error  may  sign  a  nonpros^  and  is  entitled  to  costs^ 


An  assignment  of  errors  is  in  natureof  a  declaration^ ;  and  is  either 
of  errors  in  Jactj  or  errors  in  law.  The  former  consist  of  matters 
of  fact,  not  appearing  on  the  face  of  the  record,  which,  if  true,  prove 
the  judgment  to  have  beeii  erroneous;  as  that  the  defendant  in  the 
original  action,  being  under  age,  appeared  by  attorney^ ;  that  a  Jeme 
plaintiff  or  defendant  was  under  coverture,  at  the  time  of  commencing 
the  action' ;  or  that  a  sole  plaintiff  or  defendant  died  before  verdict, 
or  interlocutory  judgment^ :  But  the  defendant  in  ejectment  is  not 
allowed  to  assign  for  error,  the  death  of  the  nominal  plaintiff*.  An 
assignment  of  errors  in  fact  should  conclude  with  a  verification*"; 
and  in  assigning  the  death  of  the  defendant  in  error,  the  assign* 
ment  ought  not  to  conclude  in  the  common  way,  but  by  praying  a 


»  Append.  Chap.  XLIT.  §  37.  »>  Append.  Chap.  XLII.  §  39,  40. 

^  1  Bfod.  ic  Bing.  514.  »  Jd.  §  41,  3. 

«  For  the  form  of  the  order,  see  Append.  *  Id,  §  43,  &c. 

Chap.  XLII.  §  38.  »  2  Str.  899.  but  aee  I  SW.  93.  T.  Rajm. 

<  Ordo  Dom.  Proc,  die  Ten.  13  Dec,  1661,  59.  S.  C.  where  it  was  assigned  for  enor. 

«  Id.  Append.  Chap.  XLII.  §  97,  &c  ™  1  Bur.  410.  Carth.  367.  but  see  Yelr. 

'  L.  P.  E.  31.  7  East,  111.  58. eonlra. 
S2Bac.  Abr.  216. 
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9cire  facias  ad  audiendum  erroresy  against  the  executor  or  admi- 
nistrator of  the  defendant  in  error;  and  if  the  sheriff  retarn  that  he 
is  ali^e,  then  he  may  come  in  and  plead  in  nullo  est  erratum ;  or  his 
attorney  may  appear  for  him,  and  say  that  he  is  alive* ;  hut  if  the 
^faeriffret^hi  that  he  has  Teamed  the  executor  or  administrator,  that 
win  be  a  sufficient  ground  for  the  court  to  proceed  and  examine  the 


Errors  in  law  are  common  or  special.    The  common  errors  are, 
that  the  declaration  is  insuflScient  in  law  to  maintain  the  action  ;  and 
that  the  judgment  was  given  for  the  plaintiff  instead  of  the  defen- 
dant%  or  vice  versd  :  Special  errors  are  the  want  of  an  original  writ**, 
bill,  or  warrant  of  attorney' ;  or  other  matter,  appearing  on  the  face 
of  the  record,  which  shews  the  judgment  to  have  been  erroneous. 
The  plaintiff  may  assign  several  errors  in  law,  but  only  one  error  in 
fact';  and  he  canAot  assign  error  in  fact  and  in  law  together,  for 
these  are  distinct  things,  and  require  different  trials^.     It  is  also 
settled,  that  nothing  can  be  assigned  for  error  which  contradicts  the 
record^  or  was  for  the  advantage  of  the  party  assigning  it* ;  or  that 
is  aided  by  appearance,  or  not  being  taken  advantage  of  in  due  time*^. 
Where  there  are  several  plaintifis  in  error,  they  must  join  in  assign- 
ing errors^,  unless  some  of  them  have  been  summoned  and  'severed : 
And  where  the  assignment  has  been  merely  calculated  for  delay,  the 
courts  have  in  some  instances  set  it  aside^.    The  assignment  of  errors 
is  engrossed  on  four-[)enny  stamped  paper;  and  need  not  be  signed 
by  counsel :  In  the  King*s  Bench,  it  is  delivered  to  the  defendant's 
attorney ;  in  the  Exchequer  chamber,  and  House  of  Lords,  it  is  Jiled 
witli  the  clerk  of  the  errors,  or  clerk  in  parliament. 

If  the  plaintiff  assign  for  error  the  want  of  an  original  writ,  hill,  or 
warrant  of  attorney,  &c.  or  that  it  is  had  in  point  of  law,  he  should 


•  1  Sid.  93.  T.  RAjin.  59.  S.  C.  K.  B. 

•  Garth.  330.  ^  2  Bac.  Abr.  218.    1  Str.  684.  «  Ld. 
c  Append.  Chap.  XLII.  $  50.  73,  *.  81,  Rayiq.  14U.  S.  C.  1  Wilfc  185.  S.  P. 

2, 3.  *  2  Bac.  Abr.  320.  1  Sir.  389.  but  fwe  2 

*/d§  51.62.  Saund.  47.  (8). 

•  Id.  5  56,  62.  75.  *  2  Bac.  Abr.  221.  2  H.  Blac.  267.  299. 
'  P.  N.  B.  20. ,                                  '  '2  Bac.  Abr.  217.  Imp.  K.  B.  785,  6. 

1 2  Bac.  Abr.  217.  2  Ld.  ftaym.  883.  1  «» I  Str.  141.  545.  «  Str.  899.  Lil.  Eat. 

Str.  439.  Dmw  ▼.  Frtmklmy  H.  26  Geo.  III.  228.  in  mcr^f. 
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regularly  take  out  a  odHtorarS,  to  yerify  his  errora :  for  it  b  a  nde, 
that  judgment  cannot  be  reversed,  for  want  of  an  original  writ,  bill, 
or  warrant  of  attorney,  nor  for  any  supposed  error  or  defect  therdn, 
without  a  certiorari.  The  error  in  such  case,  unless  oonfesaed,  is 
not  considered  to  be  completely  assigned,  until  it  appear,  by  the 
return  to  the  certiorari^  that  it  is  well  founded^:  And  it  is  sud,  Hiat 
the  plaintiff  in  error  cannot  till  then  bring  in  the  defendant,  to  plead 
to  the  errors^.  Also,  by  the  course  of  the  King^s  Bench,  if  diminu- 
tion be  alledged,  errors  cannot  be  entered,  till  the  certiorari  be  re- 
turned, and  the  rules  to  plead  are  expired*^. 


A  certiorari  is  a  judicial  writ%  issuing  out  of  the  court  where  the 
writ  of  error  is  depending,  on  a  proper  prmcipeff  and  directed  to  the 
judge  or  officer  who  has  the  custody  of  the  writ,  or  other  matter  Id 
be  certified ;  as,  to  the  custoe  bremum^  for  certifying  an  ori^nal  wiiiFy 
or  to  the  chief  justice  in  the  Hang's  Bench,  for  certifying  a  tuD^,  or 
warrant  of  attorney',  &c.  This  writ,  which  is  required  to  be  on  a 
twewty  shilling  stamp^,  is  teeted  in  the  name  of  the  chief-juslioe  of 
the  King's  Bench,  when  it  issues  out  of  that  court ;  or  when  it  iasoes 
out  of  the  Exchequer  chamber,  in  the  name  of  the  chief-jnstioe  of 
the  court  of  Common  Pleas'  $  and  ought  not  to  bear  teste  befoie 
the  assignment  of  errors"'.  The  writ  of  certiorari  being  signed  and 
sealed,  should  be  delivered  to  the  judge  or  officer  to  whom  it  is 
directed ;  and  is  made  returnable  tmmedtal^,  or  without  delay*.  It 
has  be»i  doubted,  whether  the  court  have  power  to  amend  this  writ^ 


When  a  cerfiorort  is  prayed,  the  defendant  in  error  may  oome  in 


•  9  Ed«.  IV.  34.  b.  1  RoL  Abr.  764.  2 
U.  Raym.  139B.  1441.  Ca^  temp.  Haidw. 
118,19. 

>»  Com.  Sep.  115. 

•  2  Ld.  Raym.  1047. 
<lKeb.211. 
•BMnie^l2. 

'  Append.  Cbap.  XLII.  $  52.  57. 

f /d}53. 

* /A  4  76. 78. 

1  Id.  S  58. 78.  For  cerUfyiog  bail  id  tbe 
original  aetioD,  the  adminton  of  ao  infant 
to  sae  by  phKkrin  out,  an  imparlance  or 
other  eontinnance,  or  a  writ  of  inquiry*  the 


mrtwwi  is  direeled  to  the  cblsljailkt  of 
K.B.;  bntforoertiiyiosvafiantiorallH^ 
ney.or  a  writ  of  inqoiry,  in  a  P.  it  it  ^ 
leeted  to  the  eaffot  htwmm,  lii.  Enk.  5S5» 
fce.  2  Ld.Raym.  1476.  1  Wib.  85. 

k  SUt.  48  Geo.  III.  c.  149.  SAaL  F»t 
II.  %  IlL  55  Geo.  III.  c.  184.  SdboLPtft 
IL  §  UL 

>  2  Str.  819.  2  Ld.  Raym.  1554.  &C 

B  2  Ld.  Raym.  1554.  2  9Cr.  Bl9. 8.C 
bnt  tee  1  Str.  440. 

n  lit.  finU  555,  flbe. 

0  Bamefy  12. 
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gratiSf  and  confess  the  want  of  an  ori^nal,  &c.  by  pleading  tn  nullo 
etft  erratum^  or  a  release^,  which  renders  it  unnecessary  for  the 
plaintiff  in  error  to  sue  out  a  certiorari ;  or,  if  there  be  an  original^ 
&c.  be  may  go  to  the  master  of  the  office,  in  the  King's  Bench,  and 
get  a  rule  for  the  plaintiff  in  error  to  return  his  certiorari^.  This  is 
a  /our  day  rule,  given  by  the  master,  on  the  back  of  the  draft  of  the 
scire  faciei  quare  executionem  non ;  and  after  being  entered  with 
the  clerk  of  the  rules,  a  copy  of  it  is  served  on  the  plaintiff's  attorney. 
In  the  House  of  Lords,  it  is  a  rule,  that  *^  if  the  plaintiff  in  error 
alledge  diminution,  and  pray  a  certiararif  the  clerk  shall  enter 
an  award  thereof  accordingly'*  ;  of  which  he  is  required  to  give  a 
certificate,  upon  request^ :  and  the  plaintiff  may,  before  in  nullo  eH 
erratum  pl^ded,  sue  forth  the  writ  of  certiorari  in  ordinary  course^ 
without  special  petition,  or  motion  to  the  House,  for  the  same ;  and 
if  be  do  not  prosecute  such  writ,  and  procure  it  to  be  returned, 
within  ten  days  next  after  his  plea  of  diminution  put  in,  then,  unle89 
he  shall  shew  good  cause  to  the  House,  for  enlarging  the  time  for 
the  return  of  such  writ,  he  shall  lose  the  benefit  of  the  same,  and 
the  defendant  in  error  may  proceed,  as  if  no  such  writ  of  certiorari 
were  awarded"^/'  This  is  the  common  course  of  proceeding :  but  if 
the  House  be  soon  about  to  rise,  they  will,  upon  petition,  of  which 
their  must  be  two  days'  previous  notice,  order  the  plaintiff  in  error  to 
return  the  writ  of  certiorari  by  a  short  day. 

Within  the  time  allowed  to  the  plaintiff  in  error,  for  the  return  of 
the  certiorari,  he  either  gets  it  returned,  or  not :  If  it  be  not  returned, 
tbe  assignment  of  the  want  of  an  original,  &c.  is  of  no  efiect;  and 
the  defendant  in  error,  having  entered  on  record  a  non  misit  breve^, 
may,  notwithstanding  such  assignment,  plead  in  nidlo  est  erratum, 
and  proceed  to  affirm  the  judgment^.  If  a  return  be  made  to  the  writ 
of  certiorari,  it  is  either  that  there  is,  or  is  not  an  original  writ,  bill, 
or  warrant  of  attorney^,  &c. :  And  as  diminution  cannot  be  aliedged, 
80  it  is  a  rule,  that  matter  cannot  be  returned  to  the  certiorari,  con- 

•  1  Salk.  267,  2  Ld.  Raym,  1156.  S.  C,      1156.  S.  C,  Append.  Chap.  XLII.  §  54. 

2  Str.  907.  S.  P.  <»  Ordb  Dom,  Proe.  die  Ven^  13  Dec.  1661. 

*  1  Salk.  268.  3  Salk.  399.  2  Ld.  Raym.  •  U  die  Ven,  21  Feb,  1717. 
1005.  6  Mod.  1 13.  206.  S.  C.  S  Ld.  Raym.  '  Append.  Chap.  XLII.  §  69. 

1047.  3  Salk.  214.  6  Mod.  235.  Holt,  563.  >  1  Salk.  267.  2  Ld.  Raym.  1156.  S.  C. 

S.  C.  -2  Cromp.  374. 

«Com.  Rep.  115.   1  Salk.  267.  2  Ld.         >>  Append.  Chap.  XLIL  §  55. 59.  77.  79. 
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tmry  to  the  record*.    The  return  beings  made,  is  filed  in  the  treasury 
of  the  court,  where  the  defSendant^s  attorney  should  search  for  it. 

We  have  akeady  seen**,  that  the  want  of  an  original  writ  or  biU  is 
aided  after  verdict,  by  the  statute  18  EUz.  c.  14.  but  not  after  judg* 
ment  by  default  or  confession,  or  upon  demurrer,  or  «tcl  tiel  record. 
Therefore,  if  the  want  of  an  original  after  verdict  be  assigaed  for 
^rrw,  the  defendant  in  error  may  confess  it,  by  pleading  mi  mmUo  e$t 
erratum.  But  if  a  writ  of  error  be  brought  after  a  judgment  by 
default,  &c.  it  is  usual  for  the  defendant  in  error,  if  there  be  no  ori- 
ginal already  sued  out,  to  present  a  petiiiim^  to  the  Master  of  the 
Rolls,  praybg  that  the  cursitor  of  the  county  where  the  venue  is  laid, 
may  be  directed  to  issue  an  original,  with  a  proper  return'.  Thu 
petition  must  be  presented,  before  the  defendiCnt  in  error  takes  out  a 
rule  for  the  pluntiff  to  return  the  certiorari :  And  an  order*  being 
obtained  thereon,  a  copy  of  the  petition  and  ordor  should  be  fSnrth- 
with  served  on  the  adverse  attorney,  and  if  he  do  not  in  two  or  three 
days  make  his  election,  either  to  accept  the  costs  in  error,  or  pro- 
secute his  writ,  the  costs  in  error  must  be  tendered  him  ;  and  if  be 
accept  thereof,  the  defendant  in  error  may  immediately  sign  a  fMm- 
prosj  and  after  entering  a  remittitur^  take  out  execution  on  the  judg- 
ment^; but  if  he  refuse  to  accept  the  costs,  choosing  rather  to  pro* 
secute  his  writ  of  error,  the  petition  and  order  should  be  deUvtfod  to 
the  cursitor,  who  will  make  out  tlie  original  writ,  which  must  be  re- 
turned by  the  sheriff,  and  then  filed  with  the  cuetoa  breoiumK  The 
same  course  is  observed  after  an  amendment  of  the  prooeedingi  in 
the  original  action,  pending  a  writ  of  error ;  upon  which  the  plaintiif 
in  error  may  make  his  election,  either  to  accept  the  costs,  or  pro- 
secute his  writ**.  And  a  bill  may  be  filed  to  warrant  a  judgment, 
after  the  want  of  it  has  been  assigned  for  error'. 

The  plaintiff  in  error  can  have  but  one  writ  of  certiorari^ :  Thert- 
fore,  where  he  took  out  a  cerfiorart  of  a  wrong  term,  which  did  not 


»  2  Ld.  Rftym.  1193,  4.  '  L.  P.  £.30. 

^AnU,l93.999.  gU.31,S. 

«  Append.  Chap.  IV.  i  27.  h  AnU,  148. 

<  Anief  194, 5.  aad  lee  6  Dttrnf.  flb  East,  '  1  TaooU  136. 

544.  ■'Oro.Jafi.597. 
flppeBd.Chap.IV.M9. 
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Yerify  his  error,  and  afterwards  moyed  for  a  second  certiorari,  it  was 
denied  bira ;  the  court  saying,  it  may  be  granted  to  aflSrm,  but  not 
to  reverse  a  judgment*.  Bat  if  it  be  certified  on  the  plaintiff's  writ, 
that  there  is  no  original^  or  warrarit  of  attorirey*,  or  one  that  is  bad, 
or  warrants  not  the  declaration^,  the  defendant  in  error  may,  at  any 
time  before  in  nuUo  e$t  errahun  pleaded,  make  a  suggestion  that 
there  is  an  original  or  warrant  of  attorney,  or  a  good  one  of  a  diSe« 
rent  term,  or  even  of  the  same  term  with  the  placita^,  and  pray  a 
certiorari  for  certifying  it ;  and  if  a  good  original  be  returned,  the 
court  will  not  inquire  when  it  was  filed ;  or  if  a  bad  original  was 
before  certified,  they  will  disregard  it,  and  apply  the  record  to  that 
which  is  good,  and  will  support  the  judgment.  But  it  is  a  rule',  that 
'*  no  certiorari  upon  a  writ  of  error,  shall  be  sued  out  or  made  by  any 
attorney,  after  a  certiorari  in  the  same  cause  hath  been  already  sued 
out  and  returned,  without  motion  in  court  by  counsel/' 

In  the  King's  Beech,  as  the  parties  have  no  day  in  court  after  the 
record  is  removed,  the  plaintiif  in  error  may,  after  he  has  assigned 
his  errors,  have  a  scire  facias  ad  audiendum  errores^  against  the 
defendant,  who  thereupon  may  appear  and  plead  in  nulla  est 
erratum,  or  a  release'^,  &c.  But  in  practice  it  is  usual  for  the  defen- 
dant in  error,  by  consent,  to  take  notice  voluntarily  of  the  assign- 
ment of  errors  ;  >frhich  consent  is  testified  by  his  pleading  in  nullo 
est  erratum,  and  then  there  is  no  occasion  for  a  ;9cire  facias  ad  au- 
diendum  erroresK  When  a  scire  facias  is  sued  out,  and  the  de- 
fendant does  not  appear  and  join  in  error,  the  plaintiff  may  move  to 
reverse  the  judgment,  upon  producing  the  record  of  the  scire  facias^ 
with  the  sheriff's  return  of  scire  feci,  and  an  entry  of  the  defendant's 
default,  without  taking  out  a  rule  to  join  in  error^,  and  even  without 
moving  for  a  conciliumf  or  putting  the  cause  in  the  paper'. 

The  Exchequer  chamber  not  having  the  record  before  them,  but 


»  2  Str.  765.  and  wee  id.  819.  S.  P.  Raym.  1476. 

*Cro.  Car.  91.  f  R.  E.  1 1  C«r.  I.  K.  B. 

<  Cro.  Jac.  277.  1  Salk.  266.  6  Mod.  174.  t  Append.  Chap.  XLII.  §  63,  k€. 

S.  C.  "  S  Bac.  Abr.  307.  F.  N.  B.  44. 

*  1  Rol.  Abr.  765.   Cro.  Jac.  130.  597.  *  Carth.  41. 

Cro.  Car.  410.  ^1  Str.  144. 

•Com.  Rep.   118.    1   Salk.  267.   2  Ld.  >  2 Str.  1210. 
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only  a  transcript,  do  not  award  a  scire  facias  ad  audiendum 
erroreif,  but  notice  is  given  to  the  parties  concerned* :  And,  in  the 
House  of  Lords,  the  ])]aintiflr  must  get  a  peer  to  move  the  house,  that 
on  assigning  errors,  the  defendant  may  appear  and  make  his  defence. 
In  error  to  reverse  a  common  recovery,  there  ought  to  be  a  scire 
facias  against  the  tertenants,  ad  audiendum  processum  et  recor- 
dum^ ;  but  to  this  tlioy  can  only  plead  a  release  of  errors^ 

To  an  assignment  of  errors,  the  defendant  may  plead  or  demur. 
Pleas  in  error  are  common  or  special :  The  common  plea,  or  joinder^ 
as  it  is  more  frequently  culled,  is  in  nullo  est  erraium^y  or  that  there 
is  no  error  in  the  record  or  proceedings  ;  which  is  in  the  nature  of  a 
demurrer,  and  at  once  refers  tlic  matter  of  law  arising  thereon,  to  the 
judgment  of  the  court. 

If  the  plaintiff  in  error  assign  an  error  in  fact,  and  the  defendant 
in  error  would  put  in  issue  the  truth  of  it,  he  ought  to  traverse  or 
deny  the  fact,  and  so  join  issue  thereupon,  and  not  say  in  nullo  est 
erratum;  for  by  so  doing,  he  would  acknowledge  the  fact  alledged 
to  be  true"" :  Rut  wiien  an  error  in  fact  is  assigned,  if  the  defendant 
would  acknowledge  the  fact  to  be  as  alledged,  and  yet  insist  that  by 
law  it  is  not  error,  he  ought  to  rejoin  in  nidlo  est  erratum.  Hence 
it  appears,  that  if  an  error  in  fact  be  well  assigned,  in  nullo  est 
erratum  is  a  confession  of  it;  for  the  defendant  ought  to  have  joined 
issue  thereon,  so  as  to  have  it  tried  by  the  country :  But  if  an  error 
in  fact  be  assigned  that  is  not  assignable,  or  be  ill  assigned,  tii  nuUo 
est  erratum  is  no  confession  of  it,  but  shall  be  taken  only  for  » 
demurrer^ 

If  error  be  alledged  in  the  body  of  the  record,  in  nuUo  est  erraium 
is  a  good  rejoinder  ;  for  this  shall  put  the  matter  in  the  judgment  of 
the  court,  the  record  being  agreed  to  be  as  stated^  So,  if  error  be 
alledged  in  a  matter  of  record,  which  is  not  of  the  body  of  the  re- 
cord, but  in  a  collateral  thing,  as  that  there  is  no  record  of  resum- 


»  1  VenU  34.  •  1  Rol.  Abr.  763. 

^  I    Leon.  290.  1   I^v.   72.  Carth.    111.  '2  Bac.  Abr.  21S.  but  sec  Cartb,338. 

Api)em1.  Chap.  XLII.  §  (17.  Davie  v.  Franktiti,  H.  2o  Geo.  KIK  K.  6. 

«  1  Bur.  300.  Ante,  1153.                        *  e  1  liol.  Abr.  7C3. 
d  Append.  Ciiap.  XLII.  §  63,  9.  80.  84. 
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nons,  in  nmilo  ett  errainm  is  a  good  rejoinder ;  for  if  the  plaintiff  in 
error  do  not  allodge  diminution,  and  thereupon  procure  a  certificate 
irom  the  inferior  court,  that  there  is  not  any  re-summons,  before  the 
rejoiBder  entered,  the  assignment  is  of  no  effect,  but  void,  inasmuch 
as  this  is  to  be  tried  by  the  record  itself,  and  no  diminution  can  be 
alledged  dter  njoinder  entered :  and  though  the  defendant  confess 
the  error,  yet  the  eourt  ought  not  to  reverse  the  judgment,  till  they 
are  satisfied  it  is  erroneous,  by  the  record  itself*.  If  the  pluntiff  in 
emr  assiga  error  in  &ct  and  error  in  law,  which  we  have  seen 
cannot  be  asaigned  together,  and  the  defendant  in  error  plead  in  nutto 
«i<  sntifMt,  this  is  a  confession  of  the  error  in  feet,  and  the  judg- 
■aent  must  be  reversed^ ;  for  he  should  have  demurred  for  the  dupli- 
city, upon  which  the  judgment  would  have  been  affirmed^ 

By  pleading  in  wtUo  eMt  erraium,  the  defendant  in  error  admits 
the  record  to  be  perfect,  the  effect  of  his  plea  bang  that  the  record  in 
its  present  state  is  without  error<^;  and  therefore,  after  m  nuUo  e$t 
erratmn  pleaded,  neither  party  can  alledge  dhmnution,  or  pray  a 
eefiiorari\  But  though  the  parties  are  bound  by  their  own  admis- 
aoo,  and  that  equally  so  as  to  every  part  of  the  record,  yet  no  ad- 
minioD  of  the  parties  can  or  ought  to  restrain  the  courts  from  lodging 
iato  the  record  before  them^  Hence  it  is  a  general  rule,  tl^at  at 
any  tmui  pending  a  writ  of  error,  whether  before*  or  after  errors  as- 
rignedy  or  even  after  m  mMo  etf  erratum  pleaded^  the  courts  ex 
efido  may  award  a  cerfiorart ;  and  they  may  do  this  to  supply  a 
defbct  in  the  body  of  the  record^,  as  well  as  in  its  out-branches. 

When  the  plaintiff  assigns  for  error  the  want  of  an  original  or 
warrant  of  attorney,  and  the  defendant  comes  in  grati$f  and  con- 
fesses the  matter  assigned  for  error,  by  pleading  «fi  n%Mo  eri  er- 
ralumS  or  a  rdease^,  without  putting  the  plaintiff  to  the  necessity  of 
suing  out  a  cerfiorori  to  verify  his  errors,  the  court,  for  their  own 


•  1  KoL  Abr.  764.  9  Edw.  VI.  38.  b.  >  1  Str.  440. 

^  S  Bm.  Abr.  918.  Cartb.  336,  9.  Comb.  ^  1  Rol.  Abr.  764,  5.  1  Salk.  869.  8  Id. 

381.8.  C  Raym.  1005.  S.  C.  Cat.  Ump.  Hasdw.  118, 

«  8  Ld.  Baym.  883.  1  Str.  439.  19. 
'  1  Salk.  870.  «  1  Salk.  870. 

«  Id.  969.  2  Cromp.  378.  ^  8  Str.  907. 

f  Ed.  870.  >  1  Salk.  868.  8  U.  Raym.  1005.  S.  C. 
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informatioD,  may  award  this  writ,  id  order  if  posaiUe  to  support  the 
judgmeDt.  And  so,  if  error  be  assigned  in  the  original  writy  and  upon 
a  certiorari  granted^  an  erroneous  original  be  returned,  apoQ  which 
tn  nuUo  est  erratum  is  pleaded,  and  after  the  court  grant  a  seooad 
certiorari  for  another  original,  and  upon  this  a  good  otlgiDal  is  cer- 
tified, the  court  will  intend  this  to  be  the  original  on  whieh  the 
judgment  was  given,  in  favour  of  judgments,  which  ougbt  to  be  in- 
tended good,  till  the  contrary  is  manifest*,  Bu4  though  the  court  ear 
officio  will  award  a  certiorari  to  affirm  a  judgmeoty  yei  they  will 
never  award  one  to  reverse  it,  or  make  error^. 

Special  pleas  to  an  assignment  of  errors  contain  matters  io  con- 
fession and  avoidance,  as  a  release  of  errors^  or  the  statute  of  limi- 
tations'^,  &c.  to  which  the  plaintiff  in  error  may  reply  or  demur,  and 
proceed  to  trial  or  argument.  A  release  of  errors  contained  in  a  war- 
rant of  attorney  to  confess  a  judgment  is  good,  though  given  before 
judgment,  provided  it  be  dated  in  the  term  of  which  the  judgmeDt  is 
entered  up^ :  But  where  there  are  several  plaintifls  in  error,  tire  re- 
lease of  one  of  them  shall  not  bar  the  others^  In  pleading  a  release, 
the  defendant  must  lay  a  venue ;  but  though  it  be  ill  pleaded,  yet  if 
there  are  no  errors,  the  court  wiU  affirm  the  judgments.  When 
error  is  brought  on  a  judgment  that  the  parol  shall  deoHir,  the  non- 
age cannot  be  pleaded  again,  for  that  would  be  eatceptio  ^u$dem  ret, 
ayua  petitur  di$»oluiio\ 

The  plea  or  joinder  in  error,  &c.  is  engrossed  on  ybiir.peany 
stamped  paper^ ;  and  if  common,  need  not  be  signed  by  counsel. 
In  the  King^s  Bench,  it  is  delivered  to  the  plaintiflTs  attorney^ :  In 
the  Exchequer  chamber,  or  House  of  Lords,  it  is  Jiled  with  the  clerk 
of  the  errors,  or  clerk  in  parliament. 


•  1  RoL  Abr.  765.  Ante,  124.  •  9  8tr.  1915. 

■*  1  Salk.  269.  2  Sir.  765.  819.  907.  Cas.  <  Cro.  Eliz.  648,  9.  Cra  Jac.  116, 17.  5 

temp.  Hardw.  118,  19.  but  see  2  Bac.  Abr.  Mod.  135. 

205.  aod  the  cases  there  cited,  by  which  it  »  1  Salk.  268.  3  Solk.  39?.  2  Ld.  a»y». 

appears,  that  formerly  the  court  would  bare  100^.  6  Mod.  1 13.  ^6. 
granted  a  eeriiorari  to  reverse  the  judgcaeot,  fc  2  Str.  861.  2  Ld.  Raym.  1433.  &  C 

as  well  as  to  affirm  it  I  55  Geo.  IIL  c  184.    ScketL  Part  IL  § 

«  2  Bac.  Abr.  225.  Append.  Chap.  XLII.  III. 
§''».2.  ^  Ante,  699. 

««SUt.  10&  11  W.  IIl.c.  14, 
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Inue  being  joioed  in  error,  the  proceedingft  are  emlsrtd  of  reeord : 
And,  on  a  writ  of  error  coram  nobU,  they  most  be  enteved  on  the 
«a«ie  roU  as  the  original  jadgnent^  or  former  writ  of  error*.  Ob  a 
ivrk  of  error  from  an  inferior  court,  or  from  tbe  Goamon  Pleas  to 
the  King's  Bench,  the  entries  are  made  by  the  attorney  for  the  de- 
fendant in  error'',  on  dijfereni  roUs,  entiUed  of  the  term  the  writ  of 
error  is  returnable ;  and  begin  with  the  writ  of  error  and  retorsy 
after  which  the  proceedings  in  the  inferior  court  or  Common  Pleas 
are  eoteied,  to  the  end  of  the  final  judgment:  then  follows  the  judg- 
ment of  nonpro9  for  not  assigBing  errors,  or,  if  they  are  assigned, 
the  assignment  of  tbem ;  and  if  it  be  (tf  errors  in/act^  the  plea  and 
replication,  kc.  are  next  entered,  with  an  award  of  the  Mutro 
JacifU%  or  if  it  be  of  enors  in  bf0»  there  is  an  entry  of  the  joinder, 
with  a  continuanoe  by  curia  athuari  vuO^ ;  after  which  the  roil 
proceeds  with  the  finding  of  the  jury,  or  determinatbn  of  the  court, 
and  judgment  oi  affirmance  or  reversal.  And  a  mistake  of  the  elerk, 
in  entering  the  assignment  of  errors  and  joinder  of  a  wrong  term, 
may  be  amended^. 

On  an  issue  in  fadt,  a  record  of  nisi  prim^  is  made  up,  and  the 
parties  proceed  to  trial,  as  in  common  cases ;  and,  after  Terdict,  the 
party  for  whom  it  is  found  must  move  to  put  the  cause  in  the  paper 
for  a^omentr;  and  then,  on  producing  the  posteay  the  court  will 
pre  judgment  accordmg  to  the  finding :  In  this  case  the  defendant, 
as  well  as  the  plaintilT,  may  carry  down  the  cause  to  trial,  without  a 
rule  for  trying  it  by  proviso. 

On  an  issue  in  lawj  in  the  King's  Bench,  either  party  may  moye 
for  a  concilium^  draw  up  and  serre  the  rule,  enter  the  cause  with 
the  clerk  of  the  papers,  and  proceed  to  argument,  as  on  demurrer'. 
Previous  to  the  day  of  argument,  copies  of  the  books,  or  proceed- 
ings in  error  should  be  delivered  (as  on  demurrer,)  by  the  plaintiff 
or  his  attorney,  on  unstamped  paper,  to  the  chief-justice  and  aeiiior 


•  Cra  Eliz.  J55.  281.  1  Ld.  Raym.  151.  *  3  Maale  &  Sel.  591. 

Carth.  369.  S.  C.  f  Append.  Chap.  XLII.  {  96. 

^  Ante,  151.  «  1  Str.  627. 

c  Append.  Chap.  XLII.  §  85.  ^  Append.  Chap.  XLII.  §  94. 

^  M  S  86,  &c.  •  Ante,  776^,  <cc. 
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judge,  and  by  the  defendant  or  bis  attorney,  to  the  two  other  judges*; 
in  which  should  be  inserted  the  names  of  the  counsd  who  signed  the 
pleading^*' :  and  the  exceptions  intended  to  be  insisted  upon  in  aigu- 
ment,  should  be  marked  in  the  margin^.  If  either  party  neglect  to 
deliver  the  books,  they  ought  to  be  delivered  by  the  other^ ;  and  in 
that  case,  the  party  neglecting  cannot  be  heard,  but  judgment  wiU  of 
course  be  given  against  him*. 

In  the  Exchequer  chamber,  there  are  no  more  than  tmo  return 
days  in  every  term ;  one  is  called  the  general  affirmamce  dpafj  being 
appointed  by  the  judges  of  the  Common  Pleas  and  barons  of  the  Ex- 
lAequer,  to  be  held  a  few  days  after  the  beginning  of  every  tenn,  fiir 
the  general  aflSrmance  or  reversal  of  judgments ;  the  other  is  called 
the  adjournment  day,  which  is  usually  held  a  day  or  two  before  the 
end  of  every  term.  On  the  first  of  these  days,  judgments  are  affirmed 
or  reversed,  or  writs  of  error  nonprossed ;  the  intent  of  the  latter  is 
to  finish  such  matters  as  were  left  undone  at  the  former :  on  which 
last-motioned  day  also,  as  well  as  on  the  first,  judgments  may  be 
affirmed  or  reversed,  or  writs  of  error  non*proaBed,  on  paying  aa 
additional  £ee  to  the  clerk  of  the  errors,  and  setting  down  thie  eanse 
iwQ  days  before  the  acUoumment  day^ 

The  proceedings  in  this  court  are  entered  by  the  dork  of  the  enon, 
who  sets  down  the  cause,  at  the  instance  of  either  party,  without  a 
motion  finr  a  concilium :  in  making  the  entry,  after  setting  forth  the 
writ  of  error  and  return,  and  the  proceedings  in  the  court  of  Kiiig|*s 
Bendi,  a  day  is  given  to  the  plaintiff  to  assign  enrors ;  after  wUdi, 
the  assignment  of  errors,  and  other  subsequent  proceedings,  are 
entered  on  the  return  days  they  are  put  in,  with  a  separate  placUa 
for  each  day^.  It  is  a  rule  in  the  Exchequer  chamber,  that  '^  no 
copy  of  error  and  record  thereupon  be  delivered  to  the  justices  or 
bsurons,  before  the  attorney  for  the  plaintiff  in  error  shall  have  given 


•  R.  M.  17  Car.  I.  K.  B.  and  see  R.  £.  2  •  lU  M.  17  Car.  I.  K.  B.  Imp.  K.  8.799. 

Jae.  IL  fa).  R.  T.  40  Geo.  III.  K.  B.  1  R.  £.  S7  Gir.  IL  R.  M.  6  Geo.  IL  fwg.  3. 

£Mt,  131.  AnU,  777.  C.  P.  Sadqaan  ;  and  lee  6  Durof.  ft  But, 

>>  R.  E.  18  Car.  II.  K.  B.  Antt,  777.  477.  1  Bos.  ft  Pal.  298.  AiUa,  778. 

c  IL  E.  8  Joe.  IL  rerived  by  R.  H.  38  '  L.  P.  E.  181,  2. 

Geo.  III.  E:.  B.  and  see  R.  H.  48  Geo.  III.  f  Id,  175»  &c.  Append.  Chap.  XLU.  i 

a  P.  1  Taunt  208.  AiUe,  527. 777,  8.  95,  &c 

<  4  Taunt.  147. 
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ten  days  notice  to  the  derk  of  the  errors  ia  the  Exdiequer  ohanber, 
that  the  error  assigned  in  the  record  is  to  be  argued  before  the  bM 
juBtioes  and  barons,  for  both  parties ;  and  that  the  attorney  for  the 
pfatintiff  shall  ddirer  fmir  copies  to  the  justices  of  the  Common 
Pleas,  and  the  attorney  for  the  defendant  sbaU  deliver  fimr  other 
copies  to  the  barons  of  the  Exchequer,  four  days  before  the  hearing 
ef  the  cause* :"  To  enable  the  parties  to  defiter  these  copies^  a  Iran- 
script  of  the  proceedings  is  made  for  them^  by  the  clerk  of  tbs 
errofs. 

In  the  House  of  Lords,  when  the  defendant  hath  joined  in  error, 
the  cause  is  set  down,  on  the  motion  of  a  peer,  to  be  heard  in  turn  ; 
after  which,  if  the  house  is  likely  to  be  soon  up,  either  party  may  on 
petition^  of  which  two  days  previous  notice  should  be  given  to  the 
other,  have  the  cause  appointed  for  a  short  day :  And  when  a  day 
is  appointed  for  hearing  the  cause,  the  same  cannot  be  altered  but 
upon  petition  ;  and  no  petition  can  in  such  case  be  received^  unless 
two  days*  notice  thereof  be  given  to  the  adverse  party,  of  which  notice 
oath  is  to  be  made  at  the  bar  of  the  house^.  Previous  to  the  argu- 
ment, the  cafes  for  both  parties  must  be  drawn  up»  and  signed  by 
€onnsel<> ;  and  it  is  usual  for  each  party  to  deliver  two  hundred  and 
fifty  printed  copies  of  them  at  the  Parliament  office,  /our  days  at 
least  before  the  hearing^  some  of  which  are  given  to  the  lords^  wd 
others  to  the  judges. 

On  the  day  appointed  for  argument,  the  counsel  for  the  parties  are 
heard,  being  previously  instructed,  and  furnished  with  copies  of  the 
paper  books,  or  printed  cases  ^  and  if  there  be  no  argument,  one  of 
them  moves  for  Judgment  of  affirmance  or  reversal.  If  the  errors  be 
argued,  one  counsel  only  is  heard  on  each  side,  in  the  King^s  Bench  ; 
the  counsel  for  the  plaintiff* in  error  begins,  the  counsel  for  the  defen- 
dant is  then  heard,  and  the  plaintiflTs  counsel  replies^:  In  the 
House  of  Lords,  no  more  than  two  counsel  can  be  heard  on  each 
sides ;  and  one  counsel  only  to  reply*". 


•  R.  E.  S3  Cttr,  11.  Imp.  K.  B.  788;  9.  •  fd.  die  Mwt,  13  Jtn,  1734. 

^  Append.  Chap.  XLU.  $  1 15.  <  AnU,  599. 

«  Ordo  Donu  Proc,  die  Mere.  «2  Dee.  1703.  «  2  Cromp.  329. 

•*  Id.  die  Mart  19  Ap.  1«98.  and  sec  id.  *  OrdoThm.  Proc.  die  Sab.  2  Mar.  17J7. 
die  Merc.  2i  Feb.  1813. 
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The  judgment  in  error,  unless  the  oourt  are  eqoally  divided  in 
opinion,  is  to  (tffhrm,  or  to  recall  or  reverse  the  former  judg- 
ment ;  that  the  plaintiff  be  barred  of  his  writ  of  error ;  or  that  there 
be  a  venire  facias  de  novo.  The  common  judgment  for  the  defen- 
dant in  error,  whether  the  errors  ajssigned  be  in  fact  or  in  law,  is  that 
the  former  judgment  be  affirmed* :  So,  on  a  demurrer  to  an  assign- 
ment of  errors,  in  fact  and  in  law,  for  duplicity,  the  judgment  is  quod 
afirmetm^.  For  error  in  fact,  the  judgment  is  recalled^  revoea- 
tui^  ;  and  for  error  in  late,  it  is  reversed^.  On  a  plea  of  release  of 
errors%  or  the  statute  of  limitations^  found  for  the  defendant,  the 
judgment  is,  that  the  plaintiff  be  barred  of  his  writ  of  error.  It  has 
already  been  shewn,  in  what  cases  a  ventre  facias  is  grantable  cle 
noioc^. 

When  the  court  of  King's  Bench  are  equally  divided  in  opinion 
upon  a  writ  of  error,  it  seems  there  can  be  no  rule  for  affirming  or 
reversing  the  judgment,  without  consent ;  and  therefore,  in  the  case 
of  Thomby  v.  Fleetwood^^  the  court  being  divided  in  opinion,  a 
rule  was  made,  with  the  assent  and  at  the  instance  of  the  lessor  of 
the  plaintiff,  to  expedite  the  determination  of  the  cause  in  the  House 
of  Lords ;  whereby  it  was  ordered,  that  the  judgment  should  be  af- 
firmed^  But  in  the  Exchequer  chamber,  it  is  the  practice,  upon  a 
division,  to  aflSrm  the  judgment,  as  was  done  in  the  case  of  Deighion 
V.  CheenvUle^ :   And  so  is  the  practice  in  the  House  of  Lords ; 


•Append.  Chap.  XLII.  §  103.  107. 114. 
116. 
»  YdT.  58.  9  Ld.  Raym.  883.  1  Str.  439. 
«8Rac  Abr.  230. 
<  Append.  Chap.  XLll.  §  104,5.  108. 

•  1  Show.  50.  1  Str.  127.  683.  but  see 
Ast  Ent  339.  1  Str.  382.  temb.  contra, 

'  2  Str.  1055.  Cas.  temp.  Hard.  345.  S.  C. 

f  AnU,  928,  9. 

^  1  Str.  379.  and  see  1  Salk.  17. 

*  1  Lii.  Ent  524.  By  the  lUtute  l4Bdw. 
III.  it  is  provided,  *'  that  whereas  canses 
"  hare  been  delayed  for  difficulty  and  divi- 
**  sioB  in  opbions ;  therefore,  to  remedy  the 
'<  delays  occasioned  thereby,  there  shall  in 
*'  every  parliament  be  chosen  a  prelate,  two 
*'  earls,  and  two  barons,  who  by  good  ad- 


"  vice  of  others,  are  to  give  judgment;  or 
"  if  they  cannot  determine  it,  that  then  the 
'*  record  shall  be  brought  into  psrliamcnt, 
"  who  shall  make  a  final  accord:  and  the 
"judges  before  whom  the  cause  is  depend- 
**  ing  shall  proceed  to  give  judgment,  pur- 
*'  suant  to  their  directions."  But  there 
appear  to  be  no  footsteps  for  centuries,  of 
any  soch  appointment  of  a  pfelate,  two 
earls,  and  two  barons;  and  the  oouit  of 
King's  Bench,  in  the  above  case,  thoogfat  it 
would  be  improper,  on  a  writ  of  error  firosn 
the  Common  Pleas,  to  at^ouni  the  cause  ftr 
difficulty  into  the  Ezobeqoer  chamber,  or 
House  of  Lords.  1  Str.  380. 
k  1  Show.  36.  Cruiie,  on  Am,  228. 
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whioh  dqiends  on  their  mode  of  patting  the  qneation  to  revene  the 
judgment,  a  mqoritj  being  required  to  reverse  it*. 

A  judgment,  when  entire,  oannot  regularly  be  reyersed  in  part, 
and  affirmed  for  the  re8idue^  Therefore,  where  A.  brought  an 
action  on  the  com  agunst  B,  for  words  spoken  of  him,  and  for 
causing  him  to  be  indicted,  &c.  and  the  jury  found  a  verdict  for  the 
plaintiff  as  to  both,  with  enfire  dasaages,  yet  it  bemg  afterwards 
holden  that  the  words  were  not  actionable,  the  judgment  was  reversed 
in  toUf :  But  if  part  of  the  words  laid  be  not  actionable,  and  scfcral 
damages  are  given,  it  seems  that  judgment  shall  be  reversed  in  part 
only"^. 

When  there  are  several  dependent  judgments,  and  the  principal 
one  is  reversed,  the  dther  cannot  be  suppcrted :  As  if  a  man  teeover 
in  debt  upon  a  judgment,  if  the  first  judgment  be  reversed,  the 
second  foils  to  the  g^>nnd^  But  the  reversal  of  the  last  judgment 
wiQ  not  ^feet  the  first :  As  if  a  judgment  be  given  against  execulors 
in  an  action  of  cfo&l,  and  after  a  9cire  faeiaM,  judgment  is  given 
against  them,  to  have  execution  of  flieir  proper  goods,  and  a  writ  of 
error  is  brought  upon  both  judgments ;  in  this  case,  if  the  first  judg- 
ment be  good,  and  the  hst  erroneous,  the  last  judgment  only  shall  be 
reversed,  and  the  first  shall  standi 

So,  if  there  be  several  distinct  and  independent  judgments,  the 
reversal  of  the  one  shall  not  affect  the  other:  As  in  an  action  of 
aceoiHif,  if  judgment  be  given  quod  computet^  and  after  auditors 
are  assigned,  and  upon  the  wccount  judgment  is  given  against  the 
defendant  also,  with  damages  and  costs,  and  after  a  writ  of  error  is 
brought  upon  both  judgments,  and  thereupon  the  last  judgment  only 
b  found  to  be  erroneous ;  in  this  case,  the  last  judgment  only  shall 
be  reversed,  and  not  the  first  judgment,  but  that  shall  stand  in  force ; 
for  these  are  two  distinct  and  perfect  judgments,  the  first  judgment 
being  ufoo  oonnderatem  est  quod  compuiet^  et  de/fnden$  tn  mt« 


•  1  Str.  383.  '  1  Str.  188. 

>>  2  Bac.  Abr.  237.  I  U.  Raym.  255|  6.  '2  Bac.  Abr.  829. 

2  Ld.  Raym.  825.  '  Id.  ibid,  and  lee  t  Str.  1055.  Cat.  Ump, 

f  2  Bac  Abr.  228.  Haidw.  345.  S.  & 
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8ericardid\  So,  if  the  judgment  consist  of  several  dbtinct  ami 
independent  parts^  it  may  be  reversed  9s  to  one  part  only ;  as  for 
costs  alone%  or  damages  in  scire  faciaa^y  or  for  damages  and  oosts 
in  a  qui  tarn  aetiun'*. 

If  judgment  be  given  against  the  defendant^  and  be  bring  a  writ 
of  error,  upon  which  the  judgment  is  reversed,  the  judgment,  it  is 
said,  shall  only  be  quod  judicium  reversetur ;  for  the  writ  of  error 
.  is  brought  only  to  be  eased  and  discharged  from  that  judgment.    Bat 
if  judgment  be  given  against  the  plaintiff,  and  be  bring  a  writ  rf 
error,  the  judgment  shall  not  only  be  reversed,  if  erroneous,  but  the 
court  shall  also  give  such  judgment,  as  the  court  below  should  have 
given :  for  the  writ  of  error  is  to  revive  the  first  cause  of  action,  and 
to  recover  what  be  ought  to  have  recovered  by  the  first  smt,  whorin 
an  erroneous  judgment  was  given*.    The  former  part  of  this  do- 
tmctiony  however,  does  not  appear  to  be  well  founded  ;  for  in  a  late 
ease^,  where  judgment  had  been  given  in  the  Comn^on  Pleas  for  the 
plaintifls,  upon  a  special  verdict  in  aattimpiil,  which  was  reversed 
upon  a  writ  of  error  in  the  King^s  Bench,  the  defendant  vras  holdet 
to  be  entitled,  in  the  latter  court,  not  only  to  judgment  of  acquittal, 
font  also  for  the  costs  of  his  defence  in  the  Common  Pleas,  bdng  the 
same  judgment  which  the  court  below  ought  to  have  given ;  Ae 
defendant  in  such  case  being  entitled  to  his  costs,  by  the  statute  SS 
Hen.  VIII.  c.  15.    If  judgment  be  given  for  the  plaintiff  on  one 
count  in  a  declaration,  and  a  distinct  judgment  for  the  defendant  on 
another,  and  the  defendant  bring  a  writ  of  error  to  reverse  the  judg« 
ment  on  the  first  count,  the  court  of  error  cannot  examine  the  legality 
of  the  judgment  on  the  second  count,  no  error  being  assigned  on  that 
partof  therecord'. 

When  a  judgment  against  the  plaintiff  is  reversed,  ou  a  writ  of 
error  brought  in  the  King^s  Bench,  that  court,  havmg  the  reoord 
before  them,  may  in  all  cases  give  such  judgment  as  the  court 
below  should  have  given ;  and  if  necessary,  may  award  a  writ  of  ia- 


»  2  Bac.  Abr.  228, 9.  262.  401.  4  Mod.  76.  S.  C  4  Bur.  215^ 

>>  Lil.  Ent.  233.  1  Str.  188.  12  East,  669. 

«  2  Str.  808.  2  Ld.  Raym.  1532.  S.  C.  '  12  East,  668. 

'  4  Bar.  2018.  g  6  Dunif,  &  East,  200. 

•  2  Bac.  Abr.  tit.  Error^  M.  2.  1  Salk. 
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qttiry  to  tssees  the  dftmages.  And  so,  when  jadginetti  is  gWen 
against  the  pUintiff  in  the  King's  Bench,  on  a  tpeoial  venUci^  by 
which  the  damages  are  assessed,  the  Exchequer  chamber  or  Hooae 
of  Lords  may,  in  case  of  reversal,  giye  a  new  and  complete  judg- 
menty  for  the  plaintiff  to  recover  those  damages*.  But  where  the 
damages  are  not  assessed,  as  when  judgment  is  given  on  demwnrer^ 
the  Exchequer  chamber  or  House  of  Lords,  not  having  the  record 
before  them,  but  only  a  transcript,  cannot  give  a  new  and  complete 
jodgm^ty  bat  only  an  interlocutory  judgment  qMd  reemperet ;  aad 
the  transcript  being  remitted,  the  court  of  King's  Bench  wfll  awnid 
a  writ  of  inquiryi  and  give  final  jadgDMIIt^ 

Vfhm  the  judgment  is  affitmed,  or  writ  of  error  nonprossed^  tte 
drfendant  In  error  is  entitled  to  cosfr  and  dcanag€$9  by  8  Bern* 
VII.  0. 10.  &  19  Hem.  VII.  e.  SO.  By  the  former  of  these  statutes^ 
reciting  that  writs  of  error  vrere  often  brought  for  delay,  it  is  enacted^ 
that  ^  if  any  defendant  or  tmiant,  against  whom  judgment  is  gprran^ 
^  or  any  other  that  shall  be  bound  by  the  said  judgment,  sue^  betbie 
^  execution  had%  any  writ  of  error  to  reverse  any  such  judgment^  in 
^  dday  of  execution,  that  then,  if  the  same  judgment  be  aflBrmed, 
'^  or  the  writ  of  error  be  discontinued  in  default  of  the  party,  or  the 
«  plaintiff  in  error  be  nonsuited  therein,  the  person  or  persons 
'<  against  whom  the  writ  of  error  is  sued,  shaD  recover  Ids  costs  and 
*^  damages,  for  hi^  delay  and  wrongful  Tcxation  in  the  same,  by 
<^  discretion  of  the  juHic^  before  whom  the  writ  of  error  is  sued.*' 
The  latter  of  the  above  statutes  recites  the  former,  and  that  it  had 
not  been  put  in  force,  and  enacts,  that  '<  it  shall  be  thenceforth  duly 
put  in  execution.'*  Upon  these  statutes  it  has  been  hddeny  that 
costs  and  damages  are  recoverable  in  error,  for  the  delay  of  execQ'* 
tioD,  although  none  were  recoverable  in  the  original  BO&af :  And 
executors  and  administrators  are  Ibble  to  costs  in  error,  in  cases 
where  they  would  be  UaUe  m  the  original  action^    But  these  statutes 


*  1  Stft.  403.  I  Ld.  Raym.  9, 10.  Cartb.  iog  of  only  one  judge.  Dofig.  561.  n.  5. 
319.  Skin.  514.  S.  C  1  Boi.  Ir  PqL  30.  •  Dyer,  77.  Cro.  Elis.  617.  659.  5  Go. 

k  Ctfo.  Jac.  S07.  Yelv.  75.  S.  C.  101.  S.  C.  Cro.  Car.  145.  1  Str.  96ft.  8  Sir. 

•  Cro.  Jac  636b  Gilb.  C.  P.  975.  1084.  but  lee  Cro.  Car.  495.  1  Lev.  146.  1 
'  The  word  jat<k«,  ID  the  eaDgular  nam-  Vent.  33.  166.  4  Mod.  245.  Garth.  961. 

ber,  it  here  made  use  of,  instead  of  the  S.  C.  ttmi,  contra. 

eoartf  there  being  no  eourt  of  error  consitt-  '  1  H.  Blac,  566.  find  lee  9  Str.  977. 
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are  oonfioed  to  judgements  recovered  by  the  origimil  plaintift  bdoWy 
and  affirmed  in  error,  and  do  not  extend  to  judgments  recovered  by 
the  defendants  below :  Therefore,  an  avowant  in  replevin  for  rent  in 
arrear,  for  whom  judgment  was  given  bebw,  which  was  affirmed  on 
a  writ  of  error,  is  not  entitled  to  be  allowed  inteMsC  on  the  snn  re- 
covered  by  the  judgment*. 

On  a  writ  of  error  returnable  in  the  King's  Bench,  that  court,  on 
maition,  will  order  the  master  to  compute  imiereai  on  the  sum  re- 
covered, by  way  of  damages,  from  the  day  of  signSng  final  Judgment 
below,  down  to  the  time  of  affirmance,  and  that  the  same  be  added 
to  the  costs  taxed  for  the  plaintiff  in  the  original  action^  In  the  Ex- 
chequer chamber,  though  thie  court,  it  seems,  are  bound  to  allow 
double  C09U  to  the  defendant  in  error,  on  the  affirmance  of  a  judg- 
ment after  verdict  of  the  King's  Bench,  yet  it  n  entirely  a  matter  in 
their  discretion,  whether  or  not  intereet  shall  be  allowed  on  snofa  af* 
fimaanc'e^ :  And  the  course  is  said  to  be  for  the  officer  to  settle  the 
costs,  unless  any  particular  direction  be  given  by  the  coart ;  and  in 
taxing  them,  he  allows  double  the  money  out  o^  poAet  or  there- 
abouts, but  adds  no  interest  as  a  matter  course''.  Interest  however 
has  been  allowed,  in  the  Exchequer  chamber,  on  the  affinnanoe  of  a 
judgment  in  aaeumpsUj  for  the  balance  of  a  merchant's  acconat,  and 
for  interest  on  that  balance*.  So  it  has  been  allowed,  on  a  letter 
promising  payment  of  an  admitted  balance,  by  a  bill  at  two  months^ 
And  though  interest  is  not  allowed  upon  the  affinnanoe  of  a  judg- 
ment foe  money  lent  merely,  yet  it  is  recoverable  upon  the  affirmance 
of  a  judgtment  for  the  balance  of  an  account  for  money  lent,  and  for 
interest  upon  the  advances,  where  the  plaintifi,  as  bankers,  have 
been  in  the  habit  of  charging  it'.  So,  on  a  judgment  reooveml 
against  bankers,  for  a  balance  due  from  them  on  account  of  money 
deposited  Ln  their  bank  by  a  customer,  the  court,  on  aflirmanee, 
ordered  inte  rest  to  be  added  to  the  damages,  on  proof  that  it  was  the 
usage  of  the  bank  to  allow  it^.    And  interest  has  been  allowed,  in 


*  10  Eut,  2.  '2  Bur.  1096.  ftn4  lee  9  H.  filac  9S4. 

*  Doug.  752.  n.  3,  and  see  2  Sir.  931.  9  •  4  Tannt  298.  and  Ke  3  Woe,  251.  7 
Bur.  1096,  n.  1  Blac.  .Rep.  267,  8.  S.  a  2  Taunt  245.  S.  C. 

Domi  k  East,  79.  t    Maule  Se  Sel.  171.  '  5  Taunt.  758. 

173.  f  4  Taunt.  346. 

*  2  a  Blac.  284.  }i  Price,  536. 
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ftii  action  for  not  givinj;  a  bill  of  exchange  in  payment  for  goods 
sold,  from  the  time  ^hen  the  bill,  if  given,  would  have  become  due* ; 
or  for  not  discounting  bills,  delivered  to  the  defendant  for  that  pur- 
pose, but  converting  them  to  his  own  use*" ;  and  in  an  action  on  a 
promise  to  give  a  bond  or  mortgage,  which  would  have  carried  in- 
tere8t%  or  to  make  good  to  the  acceptor  of  a  bill,  so  much  money  as 
the  dividends  of  a  baiikrupt*s  estate  should  fall  short  of  the  amount 
of  the  bill'. 

In  trover  for  bills  of  exchange,  the  court  of  Exchequer  chamber 
allowed  interest  from  the  time  of  the  first  judgment,  upon  all  such 
bills  as  had  been  received  before  the  judgment,  and  upon  all  such  as 
were  received  afterwards,  from  the  receipt  of  them*.  And  interest  was 
allowed  in  one  case,  on  the  affirmance  in  error  of  a  judgment  for  the 
proceeds  of  stock,  fraudulently  sold  out  by  a  person  holding  a  power  of 
attorney  to  selF;  and  in  another,  on  the  affirmance  of  a  judgment. 
In  an  action  on  an  attorney's  undertaking  to  pay  the  debt  and  taxed 
costs,  on  or  before  a  day  certain*.  But  it  seems  to  be  now  the 
practice  of  the  Exchequer  chamber,  to  give  interest  only  in  cases 
where  interest  was  recoverable  below' ;  unless  it  be  distinctly  proved 
or  admitted,  that  the  writ  of  error  was  brought  for  delay^  :  and  there* 
fore,  though  they  once  allowed  interest  in  an  action  of  iort\  and  on 
an  attorney's  bill*^,  yet  these  decisions  were  afterwards  disap|)roved 
of,  and  interest  was  refused  in  the  latter  action^ :  And  it  is  said  to 
be  contrary  to  the  practice  of  the  court,  to  give  interest  in  an  action 
for  mere  unliquidated  damages*".  So,  if  judgment  be  entered  gene- 
rally upon  a  declaration  in  cusumpsit  or  covenanf^,  and  some  of  the 
counts  or  breaches  are  for  unliquidated  damages,  no  interest  can  be 
allowed  on  affirmance  of  the  judgment<>:  And  it  is  not,  it  seems, 
allowed  on  a  count  in  agaumpaiif  for  not  accounting  for  goods 
delivo^ed  to  be  sold  on  commissioni*.    So,  interest  was  refused  on  the 


•  2  Campb.  42S.  n.  and  see  13  East,  98.  *  2  H.  Blae.  267. 
3  TaoDt.  157.  4  Taant.  298.  k  /^  ^BA. 

^  5  Tauut.  758.  >  2  Bot.  &  Pal.  21d. 

« 4  Taunt.  876.  "*  2   New  Rep.    C    P.   360.  and  M 

*  Id.  250.  Campb.  5 18.  2  Campb.  428.  n. 

«  2  New  Rep.  C.  P.  205.  5  Taant.  758, 9.  "6  Taunt  530.  2  Marsh.  230.  S.  C. 

f  6  Taunt.  117.  •  5  Taunt.  28. 

f/dLS46.  9  Id.  ibid. 
k  3  Tamil.  51. 
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affirmance  of  a  judgment  in  Jamaica^  in  an  action  for  the  price  of 
goods  sold  and  delivered,  and  interest  thereon,  and  on  an  accoiuit 
stated,  and  for  interest  on  the  balance  ;  although  it  was  sworn,  that 
the  inhabitants  of  Jamaica  were  always  in  the  habit  of  charging 
interest  on  their  balances,  and  that  it  was  a  component  part  of  the 
sum  recovered  in  the  court  below* :  And  interest  is  not  allowed,  on 
the  affirmance  of  a  judgment  on  a  recognizance  of  bail,  in  the  King's 
Bench*' ;  nor  in  an  action  on  a  replevin  bond^ ;  nor  on  an  indemnibi 
bond,  for  damages  assessed  on  a  suggestion  of  breaches,  under  the 
statute  8  &  9  W.  III.  o.  11.  §  8^ 

An  affidavit  of  the  cause  of  action  is  not  absolutely  necessary,  on 
moving  for  interest  on  the  affirmance  of  a  judgment  in  the  Ex- 
chequer chamber*:  And  the  court  will  not,  in  the  ordinary  ex- 
ercise of  its  discretion,  give  interest  upon  facts  stated  to  them 
by  affidavit;  because  the  other  party  can  have  no  opportunity 
of  contradicting  them^ :  but  where  interest  is  given,  the  debt  must 
appear,  on  the  face  of  the  record,  to  be  one  which  carries  interest^. 
Formerly,  the  rule  to  compute  interest  on  the  sum  recovered  by  the 
judgment,  was  only  a  rule  to  shew  cause,  in  the  King's  Bench',  as 
well  as  in  the  Exchequer  chamber^ :  But  now  the  rule,  in  both  courts, 
is  absolute  in  the  first  instanced  In  the  Exchequer  chamber  how- 
ever,  it  is  necessary  to  give  a  previous  notice  of  motion^ ;  and  on  an 
affidavit  of  the  service  of  such  notice',  and  of  the  nature  of  the 
cause  of  action,  where  it  does  not  otherwise  appear  to  the  court,  they 
will  grant  the  rule.  When  interest  is  allowed,  it  is  in  general  cal- 
culated at  the  rate  oifice  pounds  per  cent  per  annwn^ :  And 
upon  a  contract  to  replace  stock,  and  pay  dividends  in  the  mean- 
time, interest  is  given,  and  not  further  dividendu,  on  the  affirmance 
of  the  judgment".  In  a  case  which  requires  it,  interest  is  allowable  in 
the  Exchequer  chamber,  on  a  judgment  of  nonpros,  as  well  as  on  a 


•  7  Taunt.  244.  3  Price,  250.  S.  C.  and  ^  3  Price,   253.    Append.  Chap.  XLII. 
fiee  I  SUrk.  Ni.  Pri,  219.  §  109. 

^  4  Taunt.  722.  6  Price,  338.  i  Append.  Chap.  XLII.  §  1 10. 

^  4  Taunt  30.  in  ]  Bos.  &  Pul.  SO.  but  see  5  Price,  536. 

"d  5  TauDt.  656.  where,  in  an    aotiou   against  bankers  for 

*  2  Price,  7.  money  deposited  in  their  bank,  an  order  was 
'  7  Taunt.  244.  3  Price,  250.  5.  C  made  for  interest,  after  the  same  rate  only 
'  Doog.  752.  n.  3.  at  which  it  was  the  usage  of  the  baDk  to 
*>  2  H.  Blac.  284.  allow  it  to  their  customers. 

'  Append.  Chap.  XLII.  (Hi.  ■  7  Taunt.  14. 
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judgment  of  affirmance* :  But  in  debt  on  recognizance  against  bail 
in  error  in  the  Exchequer  chamber,  the  bail  are  not  liable  to  pay 
interest  between  the  time  of  the  original  judgment  and  affirmance ; 
though  they  are  liable  for  interest  after  affirmance" :  And  where  the 
judgment  is  for  principal  and  interest,  on  a  bill  of  exchange  or  pro- 
missory note,  &c.  the  practice  is,  for  the  officer  of  the  court  to  sever 
that  part  of  the  judgment  which  was  for  interest  from  the  principal, 
by  reference  to  the  instrument  stated  on  the  record  by  which  it  be- 
came due,  and  to  compute  interest  on  the  principal  only*^. 

In  the  court  holden  before  the  Lord  Chancellor  and  treasurer  and 
judges,  (under  the  31  Edm.  III.)  for  examining  erroneous  judgments 
in  the  Exchequer,  the  practice  is  to  give  interest,  from  the  day  of 
signing  judgment,  to  the  day  of  affirming  it  there ;  computed  ac- 
cording to  the  current,  not  according  to  the  strictly  legal  rate  of 
interest''.     In  the  House  of  Lords,  they  give  sometimes  very  large, 
sometimes  very  small  costs,  in  their  discretion,  according  to  the  na- 
ture of  the  case,  and  the  reasonableness  or  unreasonableness  of  liti- 
gating the  judgment  of  the  court  below' :  And,  in  order  to  mitigate 
costs,  the  plaintiff  will  sometimes   withdraw  his  errors.     But  the 
court  of  King's  Bench  would  not  refer  it  to  the  master,  to  tax  the 
plaintiff  his  costs  in  error  in  parliament,  on  a  judgment  affirmed  on 
error  in  the  House  of  Lords  without  awarding  costs,  and  remitted  to 
the  King's  Bench,  to  the  end  that  such  proceedings  might  be  had 
thereon,  as  if  no  such  writ  of  error  had  been  brought^ 

By  the  13  Car.  II.  st.  2.  c.  2.  §  10.  if  the  judgment  be  affirmed 
after  verdict j  the  plaintiff  shall  pay  to  the  defendant  in  error  his 
double  costs  :  which  statute  is  confined  to  cases  where  the  judgment 
so  affirmed  is  for  the  plaintiff  below  ;  and  does  not  apply,  where 
the  defendant  below  obtains  judgment  upon  a  special  verdicts  And 
by  the  8  &  9  W.  III.  c.  11.  §  2.  '<  if  at  any  time  after  judgment 
"  given  for  the  defendant,  in  any  action,  plaint  or  suit,  in  any  court  of 
"  record,  the  plaintiff  or  demandant  shall  sue  any  writ  or  writs  of 
"  error,  to  annul  the  said  judgment,  and  the  said  judgment  shall  be 


•  1  Bos.  &  Pul.  29.  «  2  Bur.  1097.   1  Blac.  Rep.  268.  S.  C. 

b  4  Bur.  2127.  2  Durnf.  &  East,  58.  ^  2  Maule  &  Sel.  S49. 

«  5  Taunt.  758.  «  5  Ewt,  545. 
<  2  Bur.  1096.   1  Blac.  Rep.  267.  S.  C. 
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**  afterwards  affirmed,  the  writ  of  error  discontinued,  or  tbe  plaintiff 
^^  be  nonsuit  therein,  tbe  defendant  in  error  shall  have  judgment  to 
^'  recover  his  costs,  against  tbe  plaintiff  or  demandant,  and  haye 
*^  execution  for  tbe  same,  by  capias  ad  satis/adendum^Jieri/aciaM, 
'*  or  elegii^y  This  statute,  bowcTer,  only  relates  to  judgments 
i;iven  on  demurrer  for  defendants  below,  to  whom  remedy  was 
intended  to  be  given  for  their  costs,  both  below  and  above,  on  af- 
firmance of  such  judgments,  which  they  bad  not  before^.  And  none 
of  tbe  before- mentioned  statutes  give  costs  in  error,  upon  the  re* 
veraal  of  a  judgment^  ;  therefore  when  a  judgment  is  reversed,  each 
party  must  pay  bis  own  costs :  and  accordingly,  where  the  plaintiff 
in  cate  recovered  a  verdict  at  the  trial,  and  bad  judgment  in  the 
Common  Pleas,  and  upon  a  bill  of  exceptions  returned  into  tbe  King's 
Bench,  judgment  was  reversed,  and  the  plaintiff  took  nothing  by  his 
vrrit,  it  was  bolden  that  the  defendant  could  not  have  costs^  A  judg- 
ment for  the  plaintiff  was  reversed  on  a  writ  of  error  in  fact,  brought 
by  tbe  defendant ;  and.  the  court  held,  that  the  plaintiff  in  error  was 
entitled  to  the  costs  of  the  original  action,  though  not  to  the  costs  in 
error*. 


After  ailirmance,  or  nonpros  for  not  assigning  errors,  the  de- 
fendant in  error  having  taxed  his  costs,  which  may  be  done  in  /bmr 
days  exclusive  after  affirmance  in  the  Exchequer  chamber^,  may  take 
out  execuftofi  for  tbe  sum  recovered  in  tbe  original  action,  as  well  as 
the  damages  and  costs  in  erron  or  for  these  alone,  by  Jieri  JiMcias^f 
against  tbe  goods  and  chattels  of  the  plaintiff  in  error ;  by  elegUf 
against  bis  goods,  and  a  moiety  ot  his  lands ;  or  by  capias  ad  saHs-^ 
Jaciendmm\  against  bis  person. 

But  where  the  judgment  is  affirmed  in  the  Exchequer  chaaiber', 
or  House  of  Lords^  to  which  a  transcript  of  tbe  record  only  k  re- 


•  Aiidscethettatute8&9W.  III.  C.27.  '  Imp.  K. B. 835.  SSeLPr.  1  Bd.  59a 
f  3.  9  H.  BUc.  287.  f  Appeod.  Chap.  XUl.  §  119*  fcc 

k  10  But,  5.  k  /d.  §  196. 

<  1  Str.  617.  uid  see  5  East,  49.  '  Palm.  186,  7. 

•  5  Rast,  49.  ^  Cowp.  843. 

•  PtrCmr.  H.  40  Qw.  III.  K.  B. 
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moved  by  the  writ  of  error,  it  is  necessary  that  the  transcript  should 
be  remiUed  to  the  court  of  King's  Bench|  before  the  execution  lA 
issued,  or  at  least  before  it  is  returnable*.    And  where  a  writ  of  error 
determines  in  the  Exchequer  chamber,  by  abatement  or  discontinue 
ance,  the  judgment  is  not  again  in  the  King's  Bench,  till  there  be  8 
remittiiyr  entered;  for  without  a  remUtitury  it  cannot  appear  ta 
that  court,  but  that  the  writ  of  error  is  still  pending  in  the  Exche- 
quer chamber** ;  and  therefore  in  such  case,  it  is  usual  for  the  party 
succeeding  in  the  original  action  to  move  the  court,  on  an  affidavit  of 
the  fact,  for  leave  to  enter  a  remittitur,  and  take  out  execution^ 
So,  if  the  plaintiiF  recover  a  judgment  against  two  defendants  in  the 
King's  Bench,  and  one  of  them  bring  a  writ  of  error  in  the  Exche« 
quer  chamber,  the  plaintiff  cannot  charge  the  other  defendant  in* 
execution,  till  the  record  be  remitted ;  notwithstanding  the  writ  of 
error  might  have  been  quashed  immediately,  because  not  brought  by 
both  the  defendants.    And  though  a  writ  of  error  abate  by  the  death 
of  the  plaintiff  in  error,  before  it  is  returned  and  certified,  yet  execu- 
tion cannot  afterwards  be  issued  on  the  judgment,  without  leave  of 
the  court:  and  the  court,  having  set  aside  the  execution  on  thiS' 
ground,  refused  to  give  the  plaintiff  in  the  action  leave  to  issue  a 
testatum  fieri  /ac%a9,  tested  in  the  preceding  term,  on  the  return- 
day  of  the  original  fieri  Jacioif  which  was  after  the  allowance  and 
service  of  the  writ  of  error^.     On  a  writ  of  error  from  the  King's 
Bench  to  the  Exchequer  chamber,  or  House  of  Lords,  after  the  pro- 
ceedings are  remitted  into  the  King's  Bench,  they  are  entered  at  the 
foot  of  the  original  roll  in  that  court ;  and  if  a  writ  of  error  be  first 
brought  in  the  Exchequer  chamber,  and  afterwards  in  the  House 
of  Lords,  the  proceedings  in  both  courts  are  entered,  after  a  remit' 
tiiur,  on  the  same  roil. 

The  writ  of  execution  being  founded  on  the  record,  must  issue 
out  of  the  court  of  King's  Bench,  where  the  record  is' ;  and  that,  aa 
well  where  the  judgment  is  affirmed  on  a  writ  of  error  coram  nobie, 
or  from  the  Common  Pleas  or  an  inferior  court,  returnable  in  the 


*  Append.  Chap.  XLII.  §  112. 1 17, 18.  protiing  m  writ  of  error,  in  the  Exchequer 
^  1  Salk.  361.  319.    1  Ld.  Raym.  244.  of  Pleas,  lee  Append.  Chap.  XLII.  }  102. 

S.  a  d  7  East,  296. 

•  1  Salk.  265. 1  Cromp.  369,  70.  And  for  «  AhU,  10 10.   t  Ld.  Raym.  427.   1  Salk. 
the  form  •f  a  rule  for  execution,  on  noit"  321.  S.'C. 
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King's  BeDch%  as  where  it  is  affirmed  in  the  Exchequer  chamber^, 
or  House  of  LordsS  But  there  was  formerly  an  exception  to  this 
rule,  when  a  writ  of  error  lay  from  the  King's  Bench  in  Ireland  to 
the  King's  Bench  in  England;  it  being  |ioIden,  that  a  captor  did  not 
lie  here,  for  costs  given  upon  affirmance  of  a  judgment  in  Ireland : 
But  the  method  was,  to  issue  a  writ,  reciting  all  the  proceedings 
here,  directed  to  the  chief-justice  of  the  King's  Bench  in  Ireland^ 
requiring  him  to  issue  process  of  execution  ;  and  by  this  mandatory 
writ,  the  cause  was  restored  to  that  court^.  The  writ  of  execution 
should  be  directed  to  the  sheriif  of  the  county  where  the  venue  was 
laid  in  the  original  action ;  and  if  it  issue  into  another  county,  should 
be  made  a  testatum:  and  it  must  be  returnable  accordmg  to  the 
nature  of  the  former  proceedings;  if  by  bill,  on  a  day  certain  at 
WeatminsteTf  or  if  by  origineUy  on  a  general  return-day,  nMciisi- 
quey  &c. 

If  judgment  be  reversed^  the  party  shall  be  restored  to  all  that  he 
has  lost  by  occasion  of  the  judgment' ;  and  a  writ  of  reetiiuiion  shall 
be  awarded^  Where  the  plaintiff  has  execution,  and  the  money  is 
levied  and  paid,  and  the  judgment  is  afterwards  reversed,  there,  be- 
cause it  appears  on  the  record  that  the  money  b  paid,  the  party,  we 
have  seenS  shall  have  restitution  without  a  ecire  fadae;  for  there  is 
a  certainty  of  what  was  lost :  otherwise  where  it  was  levied,  but  not 
paid  ;  for  there  must  then  be  a  scire  facias^  suggesting  the  matter 
of  fact,  viz.  the  sum  levied\  &c. 

If  a  man  recover  damages,  and  have  execution  by  fieri  facuu^ 
and  upon  the  fieri  facias  the  sheriff  sell  to  a  stranger  a  term  for 
years,  and  after  the  judgment  is  reversed,  the  party  shall  be  restored 
only  to  the  money  for  which  the  term  was  sold,  and  not  to  the  term 
itself;  because  the  sheriff  has  sold  it  by  command  of  the  writ  of 
fieri  facias^.  But  if  a  man  recover  damages  in  a  writ  of  coffoenami 
against  B.  and  have  an  elegit  of  his  chattels  and  a  moiety  of  his 


•  C6wp.  843.  tee  Appeod.  Cbap.  XLIV.  %  96. 
■'Palm.  186,7.  I  AnU»  1(^50. 

•  Cowp.  843.  h  3  s^iic.  588.  Append.  Chap.  XLII.  % 
'  1  Ld.  Raym.  437.  1  Salk.  321.  S.  C.  137, 8.  Lil.  EoL  641. 650.  and  we  !t  Saond. 
<Cro.Jac.698.  101.  y. 

'Append.  Chap.  XLII.  §  129,.30.  aud  *  2  Bac.  Abr.  231. 


Digitized  by  CjOOQ IC 


OV  FALSB   JUDGEMENT.  1237 

lands,  and  the  sheriif  upon  this  writ  deliver  a  lease  for  years,  or  tlie 
Talue  of  501.  to  him  that  recovered,  per  rationabile  preiium  et  ex- 
ieniumf  habendum  as  bis  own  term,  in  fall  satisfaction  of  501.  part  of 
the  sum  recovered,  and  after  B.  reverse  the  judgment,  he  shall  be 
restored  to  the  same  term,  and  not  to  the  value;  for  though  the 
sheriff  might  have  sold  the  term  upon  this  writ,  yet  here  is  no  sale  to 
a  stranger,  but  a  delivery  of  the  term  to  the  party  that  recovered  by 
way  of  extent,  without  any  sale,  and  therefore  the  owner  shall  be 
restored*.  And,  for  the  same  reason,  if  personal  goods  were  delivered 
to  the  party,  per  rcMonabUe  pretium  et  extentumf  upon  the  re- 
versal of  the  judgment,  the  owner  shall  be  restored  to  the  goodk 
themselves^ 


Before  we  conclude,  it  may  be  proper  to  say  a  few  words  of  the 
writ  otfaUe  judgment^  on  account  of  the  affinity  it  bears  to  a  writ 
of  error. 

The  writ  o{  false  judgment  is  an  original  yttity  issuing  out  of 
Chancery ;  and  lies,  where  an  erroneous  judgment  is  given  in  a  court 
not  of  record,  in  which  the  suitors  are  judges^.  This  writ  may  be 
sued  by  any  one  against  whom  judgment  is  given,  his  heir,  executor 
or  administrator;  or  by  any  one  who  has  sustained  damage,  though 
the  other  defendants  do  not  join,  as  they  ought  to  do  in  error' :  And 
if  the  writ  be  brought  upon  a  judgment  in  the  sheriff's  court,  it  is  in 
nature  of  a  recordari^;  or  if  upon  a  judgment  in  another  court,  not 
of  record,  it  is  in  nature  of  an  accedae  ad  curiam^.  If  there  be  no 
suitors,  by  whom  the  plaint  may  be  certified,  there  shall  not  be  a  writ 
of  false  judgment ;  as  in  a  copyhold  court,  in  which,  upon  an  er- 
roneous proceeding,  the  copyholder  must  sue  to  the  lord  by  petition^ 

A  writ  of  false  judgment  is  made  out  by  the  cursitor ;  and  ought 
to  be  served  in  court ;  or  if  the  lord  refuse  to  hold  his  court,  a  di^ 


•  9  Bae.  Abr.  933.  Cro.  Jac.  246.  1  Maale  ^  Moor,  854. 

k  Sel.  493.  Ante,  1050.  «  Append.  Chap.  XLII.  §  131. 

•  I  Rol.  Abr.  718.  2  Bee.  Abr.  232.  <  F.  N.  B.  18.  Co.  Uu  60.  a. 

•  F.  N.  B.  )g. 
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tringas  tenere  curiam  goes  agaiost  him* :  And  it  is  a  mtperswUoM 

of  execution  at  common  law^  from  the  time  of  service^.    The  sheriff 

is  not  bound  to  pay  attention  to  this  writ,  without  being  paid  Cor  the 

return  of  iV.    And,  by  the  statute  33  Geo.  III.  c.  8.  §  3.  '<  no  exe- 

'<  cution  shall  be  stayed  upon  or  by  any  wrk  of  false  judgOMBl,  for 

<*  the  reversing  of  any  judgment  given  in   any  conoly  omrt  ia 

'<  WcdeSf  unless  the  person  or  persona  who  shall  prosecute  the  aaid 

**  writ,  be  first  bound  unto  the  party  or  parties  forwboaathe  said 

**  judgment  shall  have  been  given,  in  a  recognizance  with  ima  anffi- 

'<  dent  sureties,  such  as  the  sheriff  in  the  said  eourt  shall  approve 

<<  and  allow,  in  the  sum  of  lOL  (except  where  the  sum  adjudgod  for 

**  costs  and  damages  shall  exceed  the  sum  of  101.,  and  in  each  case 

**  in  double  the  sum  so  adjudged,)  to  prosecute  the  said  writ  with 

*^  effect,  and  also  to  pay  and  satisfy,  if  the  said  judgment  be  afiirmed, 

'<  pr  the  said  writ  abated  or  nonprossed,  all  and  singular  the  da- 

'*  mages  and  costs  adjudged,  and  also  the  costs  and  damages  awarded 

<<  for  the  delay  of  execution.''    Also,  by  the  aCalote  84  Oea.  lU.  c 

58.  ^'  no  execution  shall  be  stayed  or  delayed,  upon  or  by  any  writ 

<*  of  false  judgment,  or  supersedeas  thereon,  for  the  revemag  of 

<<  any  judgment  in  any  inferior  court,  within  the  county  palatine  of 

<<  Lancaster  J  where  the  debt  or  daiBagea  are  under  tea  pounds, 

<<  unless  the  person  or  persona  in  whose  name  or  names  audi  wril  of 

**  false  judgment  shall  be  brought,  with  iwo  sufficient  SMraliea^  snob 

<^  as  the  court  wherein  the  judgment  is  given  shall  allow  oi^  shall 

<<  first  be  bound  unto  the  party  for  whom  such  judgnent  ia  given, 

<<  by  recognizance  to  be  acknowledged  in  the  same  court,  in  doukfe 

<<  the  sum  adjudged  to  be  recovered  by  the  former  judgment,,  to  pra- 

<<  seoute  the  said  writ  of  false  judgment  with  cSm^  ;   and  also  to 

<<  stttisfy  and  pay  (if  the  said  judgment  be  affirmed,  ob  the  writ  of 

'<  folse  judgment  be  not  proceeded  in>}  all  and  singolar  the  ddil» 

'<  damages  and  costs  adjudged,  and  all  eosta  and  damagea  la  be 

^*  awarded  for  the  delaying  of  execution V 

Upon  the  return  of  the  writ%  when  the  whole  proceedings  are  cer- 
tified^ and  not  before,  the  plaintiff  shall  assign  his  errom':  And  if 

•  6  Hen.  VII.  16.  a.  taken  from  tlie  tUtote  19  Qea.  III.  e.  TO. 
k/dL15.l».                                                     AmU,X\9\. 

•  Barnes*  199.  •  Append.  Chap.  mU.  (  133,  4b  138. 

^  Thete  profitions  feem  to  baye  been         '  For  the  fbrmt  of  an  f^anmat fft  of  hiK 


Digitized  by  CjOOQ IC 


OF  FALS£  JUJ>6M£NT.  1239 

the  defendant  btve  day  fpren  by  the  roll,  the  plaiDiiff  may  assign 
errors^  without  a  Mcire  facia§  against  him^  To  compel  a  joinder 
in  error,  the  plaintiff  may  hare  a  mtb  faciM  ad  audiendum 
erroret^ ;  or  he  may  senre  a  rule,  as  on  a  writ  of  error':  And  upon 
two  #ctre  faci€Uf*9  ad  audiendum  errareM  awarded,  and  nihiU  re- 
turned, or  9cir0  feci  and  default  made,  the  judgment  shall  he  re- 
Tersed"*. 

When  the  parties  are  once  in  court,  the  subsequent  proceedings  in 
false  jttdgpoent  are  the  same  as  in  erroi' :  And  if  a  writ  of  false 
judgment  abate,  or  the  plaintiff  therein  be  nonsuited,  the  defendant 
shall  have  a  tcire  /acia$  fmare  execuHonem  non*.  On  a  writ  of 
false  judgment,  no  costt  are  in  general  recoTerable ;  and  it  is  there- 
fore but  seldom  advisable  to  have  recourse  to  this  remedy. 


judgBMot,  ud  Joinder*  tee  Append.  Chap.  <  F.  N.  B.  18.  Aidt,  1819. 

XUI.  \  136, 7.  139.  *  S  Cronp.  406.  Append.  Chap.  XLU. 

•F.  N.B.  18.  §135. 

*  a  CitMDp.  406.  ^F.  N.  B.  18. 
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ADDENDA. 


OiNCE  this  work  went  to  press,  many  cases  have  been  published,  and  some  acts 
of  parliament  passed,  on  practical  subjects,  which  could  not  be  inserted  in  the 
body  of  it ;  and  they  are  therefore  here  introduced,  together  with  some  other  matters 
which  were  inadvertently  omitted,  in  their  proper  order,  with  directions  for 
incorporating  them. 

CHAP.    I. 

Paffi 

17-  \>  22.  after  commtncedy  add — ^But  a  promissory  note  payable  on  demand^ 
is  payable  immediately ;  and  the  statute  of  limitations  runs  from  the  date  of 
the  note,  and  not  from  the  time  of  the  demand.  1  Sel.  J^t.  J^ri.  4  £d. 
p.  131.  339.  1  Vez.  344,  accord.. but  see  Hardr.  36.  1  Mod.  89-  15  Vin. 
Abr.  tit.  Limitation^  P.  14.  And  where  the  action  is  for  a  breach  of 
contract  attended  with  special  damage,  the  statute  runs  from  the  time  of  the 
breach,  which  is  the  gist  of  the  action,  and  not  from  the  time  when  it  was  dis- 
covered, 3  Barn.  &  Aid.  626.  and  see  2  Brod.  &  Biug.  73.  accord,  or  the 
damage  arose.  3  Bam.  &  Aid.  288. 

18.  1.  21.  after  released,  add — So  in  as9ump$itj  where  the  statute  of  limitations 
is  not  pleaded  or  replied,  the  jury  may  presume,  from  length  of  time  and 
other  circumstances,  that  the  debt  has  been  satisfied.  2  Stark,  ^t.  Prt.  497* 
and  see  5  Esp.  Rep.  52.   1  Taunt.  572. 

19.  last  line  but  one,  after  authority^  add — So  where  a  constable,  acting  under  a 
warrant  commanding  him  to  take  the  goods  of  A.,  takes  the  goods  of  B., 
believing  them  to  belong  to  A.,  he  is  entitled  to  the  protection  of  the  statute 
24  Geo.  II.  c.  44.  §  8 ;  and  an  action  therefore  must  be  brought  against, 
him  within  six  calendar  months.  3  Bam.  &  Aid.  330. 

CHAP.     III. 
58.  1.  5.  after  time^  add*— And  where  the  original  articles  of  clerkship  had  been 
lost,  the  court  of  King's  Bench,  on  motion,  ordered  that  the  master  should 
be  at  liberty  to  enrol  a  copy  of  them.  3  Barn.  &  Aid.  6 10. 
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62.  1.  7.  after  contract^  add — The  court  of  King^s  Bench  has  a  summary  ju- 
risdiction over  matters  in  difference  between  attomies  and  their  clerks;  and 
therefore  where  a  clerk  had  misconducted  himself,  and  left  the  service  of  the 
attorney  to  whom  he  was  articled,  at  the  end  of  a  year  and  an  half,  and  the 
latter  refused  to  take  him  back,  in  consequence  of  his  previous  misconduct, 
the  court  referred  it  to  the  master,  who  decided  that  a  portion  of  the  premMm 
should  be  returned ;  and  this  decision  was  affirmed  by  the  court,  though  the 
point  in  question  had  been  decided  otherwise  in  a  suit  in  the  Exchequer. 
3  Barn.  &  Aid.  257-  1  Chit.  Rep.  694.  S.  C.  And  the  court  of  Kingfs 
Bench  granted  a  rule  to  discharge  an  articled  clerk,  where  the  attorney,  to 
whom  he  was  bound,  had  become  bankrupt  and  absconded ;  and  directed 
the  rule  to  be  served  at  the  last  place  of  abode  of  the  attorney,  and  on  the 
clerk  to  the  commission  of  bankruptcy,  and  also  to  be  stuck  up  in  the 
Kiujfs  Bench  office.    1  Chit.  Rep.  558.  in  notu.    Also, 

€9.  1.  13.  after  admission^  add — And,  in  the  King's  Bench,  where  an  attorae/s 
clerk  has  served  part  of  his  time  with  one  attorney  and  part  with  another, 
to  whom  the  articles  were  assigned,  the  name  of  the  assignee  must  be  inseital 
in  the  notice  of  intention  to  apply  for  admission.   1  Chit.  Rep.  556» 

73.  1.  5.  after  duty,  add  —So  an  attorney  who  has  taken  out  his  certificate,  but 
has  never  practised,  is  entitled  at  any  subsequent  time  to  be  re-admitted, 
witbout  paying  a  fine.  1  Chit.  Rep.  7^9' 

-^  1.  23.  after  ttomip  duttUy  add — ^An  attorney  may  be  re-admitted  on  the 
last  day  of  term,  when  notice  has  been  stuck  up  all  the  term.  1  Chit.  Rep. 
557.  im  mtis. 

d2.  1.  19.  after  transforted,  mid — And  where  an  attorney  had  been  struck 
off  tlfe  roll  of  the  court  of  King's  Bench,  on  the  report  of  the  master, 
for  misconduct,  the  court  of  Common  Pleas  on  motion,  supported  by  aa 
affidavit  of  the  mastei's  report,  struck  him  off  the  roll  of  that  court,  no 
sttfficient  cause  being  shewn  to  die  contrary.   1  Brod.  &  Bing.  522. 

-^  1.  26*  after  disiumred,  add-^But  an  attorney  cannot  be  struck  off  the  roll 
at.  his  own  instance,  though  he  has  never  practised,  without  an  affidavit 
that  no  proceedings  are  pending  again^  &ini  for  misconduct  1  ChiL  Rep^ 
557.  m  noHs.  and  see  U.  6!92.  6  Yes.  11.  8  Ves.  33. 

87*  1.  26  &  27-  It  is-  said,  that  a  bill  cannot'  be  filed  against  the  roardm  of 
the  Fit<t  in  wMUhn :  And  this  was  formerly  the  practice,  as  appean  bj 
&e  cases  of  Crcok  v.  EifUs,  6  Taunt.  347.  2  Marsh.  49.  S.  C.  and  &wi 
and  others  v.  EyUi,  6  Taunt.  352.  2^  Marsh.  54.  S.  C.  But  now,  by  the 
statute  59  Geo.  III.  c.  64.  **  it  shall  and  may  be  lawful  for  any  penon  or 
'*  persons,  having  cause  of  action  against  the  warden  of  the  said  prisoo, 
**  for  or  in  respect  of  the  escape  of  any  person  or  persons  in  hb  cos- 
**  tody,  from  and  out  of   the  said  custody,  to  commence   bis   or  thdf 
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^  action  against  the  said  warden,  by  filing  hb  or  their  bill  against  h]tD» 
*'  at  any  time  in   vacation,  in  the    office    of   the  prothonotaries  of  the 
'<  court  of  Common  Pleas^  or  with  the  clerk  or  deputy  clerk  of  the  pleas 
*<  in  the  office  of  pleas  in  the  court  of  Exchequer,  for  or  in  respect  of  such 
''  escape,  and  to  entitle  such  bill  as  of  the  preceding  term ;  a  copy  of  which 
"  bill  so  filed  shall,  within  twenty  four  hours  after  the  filing  thereof,  unless 
**  a  Sunday  or  public  holiday  intervene,  and  in  that  case  on  the  day  next 
*'  after  such  Sunday  or  public  holiday,  be  delivered  to  the  said  warden  or 
**  his  deputy,  or  to  the  turnkey  or  porter  of  the  said  prison ;  and  the  said 
**  warden  shall  appear  and  plead  to  the  said  bill,  within  the  first  four  days 
**  of  the  following  term ;   otherwise  it  shall  be  lawful  for  such  person  or 
**  persons,   having  such   cause  of  action  as  aforesaid,   to  sign  judgment 
"  against  him  in  such  action.     And   for  the  better  ascertaining  as  well 
**  the  time  of  filing  such  bill,  as  of  delivering  such  copy  thereof  as  aforesaid, 
"  the  proper  officer  of  the  court  in  which   such  bill  shall  be  filed,  or 
**  his  lawful  deputy,  shall,  at  the  time  of  filing  the  same,  indorse  thereon 
*^  a  memorandtttn  of  the  time  of  filing  such  bill ;   and  the  said  warden  or 
"  his  deputy,  or  the  turnkey  or  porter  of  the  said  prison,  shall,  at  the 
"  time  of  receiving  such  copy  of  the  said  bill,  endorse  upon  such  copy, 
*^  a  memorandum  of  the  time  of  receiving  the   same.''    In  a  case  arising 
since  the  making  of  the  above  statute,  the  conrt  of  Common  Pleas  re- 
fused  to  set  aside  as  irregular,  a  bill  filed    against  the  warden    of  the 
Fketf    on  the  day  after  the  essoin  day  of  Eaiter  term,  entitled  as  of 
Eoiter  term,  and  accompanied  with  a  notice  to  plead  in  four  days;  the 
plaintiff  not  having  signed  judgment  within  eleven  days  after  the  filing  of 
the  bill.  2  Brod.  &  Bing.  51. 
93.  1.  7.    after  cowveyancing^    add — So  where  one  of   the   charges    was   for 
drawing  and  engrossing  an  affidavit  of  debt,   in  order  to   hold  a  party 
to  bail,  which  appeared  to  have  been  sworn,  the  court  of  Kin^s  Bench 
held  this  to  be  a  charge  for  business  done  in  court,  which  made  the  bill 
taxable.  6  Durnf.  &  East,  6^5,    But  a  charge  for  preparing  an  affidavit 
of  the  petitioning  creditor's  debt  and  bond  to  the  chancellor,  in  order  to 
obtain  a  commission  of  bankruptcy,  was  holden  not  to  be  a  taxable  item 
within  the  statute,  as'  being  a  charge  at  law  or  in  equity;  the  affidavit 
not  having  been  sworn,  nor  a  commission  issued.  3  Bam.  &  Aid.  486. 
S8.  1.  17*  after  6ttf,  add — So  the  delivery  of  a  bill  to  the  attorney  of  the  party  to 
be  chained,  is  deemed  sufficient,  if  the  parly  himself  attend  the  taxation,  or  the 
bill  be  shewn  to  have  come  to  his  hands.  1  Gow,  71. 
—  1.  22.  after  Me,  and  befoi^  ntsj  priui,  add — defendant  will  not  be  permitted  to 
question  the  reasonableness  of  the  itemthebit  a  jury.  Doug.  193*  In  such  an 
action,  the 
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99.  last  line,  after  taxed,  add — So  where  more  than  one  sixth  part  of  an 
attorney's  bill  having  been  taken  off  on  taxation,  the  defendant  presented  a  pe- 
tition to  the  Vice-chancellor  to  allow  the  costs  of  taxation,  and  pending  this 
proceeding,  the  attorney  brought  his  action  for  the  residue  of  his  bill ;  the  court 
of  King's  Bench  held  that  the  action  was  well  brought,  the  statute  2  Geo.  II. 
c.  23.  §  23.  having  only  prohibited  an  action  being  brought,  pending  the  re- 
ference and  taxation.  2  Barn.  &  Aid.  745. 

CHAP.  IV. 

105.  last  line,  after  Fleet,  add— In  an  inferior  court,  it  is  no  ground  of  error,  upon 
a  judgment  after  verdict,  that  the  plaint  was  levied  before  the  cause  of  action 
accrued.  3  Barn.  &  Aid.  605.  but  see  Doug.  61. 

108.  L  27.  after  But,  add— the  sheriff  or  his  bail  may  put  in  and  justify  bail  above 
by  their  own  attorney  :  7  Taunt.  48.  2  Marsh.  365,  6.  S.  C.  1  Chit.  Rep.  81. 
2  Barn.  &  Aid.  604.  1  Chit.  Rep.  329-  S.  C.  And  where  the  defendant  is  a 
prisoner,  notice  of  justification  may  be  given  by  a  new  attorney,  without  an 
Older  for  changing  the  attorney  before  employed.  1  ChiU  Rep.  291-    So 

CHAP.  VL 

135.1.  19.  after  6flnifcriip*«,  add— A  bond  given  under  the  above  statute  is  analogous 

*  to  a  recognizance  of  bail  in  error ;  and  therefore,  where  a  member  of  parliamcoi 

had  given  a  bond  with  two  sureties,  cofeditioned  for  payment  of  the  sum  to  be 

recovered  in  the  action,  and  before  trial  became  bankrupt,  the  court  refused  to 

order  the  bond  to  be  delivered  up  to  be  cancelled.  3  Bam.  &   Aid.  273. 

1  Chit.  Rep.  731.  S.  C. 

CHAP.  VIII. 
168. 1.  2.  after  first,  add— Or,  when  it  is  doubtful  in  what  county  the  defendant  is 
to  be  found,  the  plaintiff  may  issue  several  writs  against  him  into  different 
counties ;  and  the  master  will  be  justified  in  allowing  the  expenses  of  such 

writs.  1  Chit.  Rep.  544.  ^      .     ,     u  u. 

174.  last  line,  after  wnt,  add-The  writ  of  cajnas  quart  clausum  fregtt  should  be 
tested  in  term  time,  and  returnable  before  the  kin^s  justices  at  IFestmnstcr, 
on  a  general  return  day ;  and  as  it  is  founded  on  a  supposed  onginal,  the« 
should  regularly  be  fifteen  days  between  the  teste  and  return.  If  there  were 
not  so  many,  the  court  would  formerly  have  set  aside  the  proceedings  for  int. 
gularity,  with  costs;  Barnes,  409-  420.  427.  2  Wils.  117-  S.  C.  1  H.  BUc. 
222.  but  afterwards,  they  permitted  this  defect  to  be  amended :  3  Wils.  454. 

2  Blac.  Rep.  918.  S.  C.  And  now,  the  amendment  being  a  matter  of  course. 
It  seems  the  court  will  not  set  aside  the  process  for  irregularity  on  this  ground. 
1  H.  Blac.  291.  1  Bos.  &  Pul.  342. 
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CHAP.  IX. 

188.  last  line  but  one,  after  process,  add— And,  in  the  King's  Bench,  a  notice  re- 
quiring the  defendant  to  appear  on  Friday^  instead  of  Saturday,  the  sixth  of 
November f  is  irregular.  1  Chit.  Rep.  6l5. 

191. 1.  2.  after  only,  add — When  the  irregularity  complained  of  is  not  in  the  pro- 
cess, but  in  the  notice  to  appear  thereto,  9  East,  528.  5  Taunt  652,  {a). 
I  Chit  Rep.  384.  or  in  the  service  of  it,  5  Taunt  664.  the  rule  it  seems  should 
be  to  set  aside  the  service  of  the  process,  and  not  the  process  itself.  1  Chit. 
Rep.  616.  (a). 

CHAP.  X. 

197*  ]'  7t  8*  i^er  cause,  dek  **  But  a  diflerent  practice  now  prevails  f  and  instead 
thereof  say — And  this  is  still  the  practice  in  the  Common  Pleas :  S  Moore,  607. 
1  Brod.  &  Bing.  289.  S.  C.  1  Brod.  k  Bing.  514.  But  in  the  King's  Bench 
it  has  been  determined,  that  after  a  non  pros^  the  defendaht  shall  find  bail  in 
the  second  action.  I  Str.  439. 

201. 1.  19.  after  Andf  add — it  is  sufficient  to  describe  him  as  clerk  to  his  employer, 
whose  address  is  sUted.  1  Chit.  Rep.  464.  in  notis.     So,  a 

203. 1.  9.  after  bail,  add — And  it  seems  that  an  affidavit  of  debt  made  before  a 
British  Vice  consul  abroad,  in  the  absence  of  the  consul,  is  sufficient  for  that 
purpose.  1  Chit.  Rep.  463.  and  for  other  cases,  respecting  the  officer  before 
whom  affidavits  made  abroad  are  to  be  sworn,  see  id,  464.  im  notis, 

^.  1.  22.  after  indorsee,  add — And  an  affidavit  stodng  that  the  defendant  was  in« 
debted  to  the  plaintiff  on  a  bill  of  exchange,  payable  to  a  third  person  at  a  day 
now  past,  was  deemed  sufficient,  without  stating  at  what  day  the  bill  was  pay- 
able, or  shewing  the  connexion  between  the  payee  and  the  plaintiff.  1  Chit. 
Rep.  648. 
^  1.  26.  after  insufficient,  add — And  an  affidavit  to  hold  to  bail,  which  states  that 
defendant  is  indebted  to  plaintiff  as  drawer  of  a  bill  of  exchange>  is  not  suf- 
ficient, unless  it  be  also  stated  that  the  bill  is  due.  3  Bam.  6c  Aid.  495. 

213*  I.  15.  after  defective,  add->-or  materially  different  from  the  process,  1  Chit 
Rep.  659*  (6).  or  declaration.  Fost,  314. 

222.  last  line  but  one,  after  court,  add — So  the  summons  of  an  arbitrator,  to  whom 
a  cause  has  been  referred  by  order  of  the  court  of  Chancery,  protects  a  party 
from  arrest  under  process  of  the  court  of  King's  Bench,  whilst  employed  in 
bond  fide  obedience  to  the  summons.  3  Bam.  &  Aid.  252.  1  Chit  Rep.  679* 
S.  C.  but  see  1  Chit.  Rep.  682. 

230.  In  this  page  it  is  said,  that  '^  the  benefit  of  the  cenificate  is  confined  to  com- 
missions issued  in  this  country :"  but  this  must  be  Understood,  with  reference 
to  the  subject  matter,  as  applicable  only  to  the  practice  of  discharging  the 
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defendant  out  of  custody  on  mesne  process,  or  entering  an  exonaretur  on  tbc 
bail  piece :  For,  in  the  case  of  PkilpoUs  and  w^e  v.  JUed^  3  Moore,  623. 
1  Brod.  &  Bing.  294.  S.  C.  it  was  .determined,  tbat  an  inaolTaiitJt  certificate 
obtained  in  Newfoundland^  under  49  Geo.  III.  c.  27.  §  S,  may  be  fkaded  in 
bar  to  an  action  brought  in  this  country,  for  a  debt  contracted  ben  previoos  to 
the  insolvency. 

232. 1.  18.  after  covenant ^  add — And  the  certificate  is  a  bar,  net  enly  to  any  action 
at  the  suit  of  the  surety,  for  the  recovery  of  money  paid  in  discharge  of  the 
original  debt,  but  to  any  action  for  the  consequential  damage  accruing  fnmi 
the  non-payment  by  the  bankrupt,  of  such  debt  when  due.  3  Bam.  &  AM. 
13. 

-— ^  1.  SI.  after  6at7,  add-— So  a  surety  under  an  tnovity  deed  is  not  entitled  by 
that  statute,  to  prove  the  value  of  the  annuity  as  a  debt  under  the  commit* 
aioa :  and  therefore,  wfaeie  such  a  surety  had  redeemed  the  annuity  subse- 
quently to  the  bankruptcy,  it  was  holden  that  he  was  entitled  to  maintain  an 
action  for  the  value  against  the  bankrupt,  who  had  obtained  bis  certificate, 
although  the  grantee  had  proved  under  the  17th  section*  3  BarD«  &  AU. 
186. 

9ZZ.  last  line,  after  ofpearamu^  add — ^And  a  defendant  it  not  entitled  to  be  dit> 
charged  out  of  custody,  ou  the  ground  of  his  having  been  arrested  upon  a 
*  warrant,  in  which  the  names  of  the  plaintiffs  are  not  inserted  conformable  to 
the  writ,  if  the  defendant  be  not  misled  by  the  mistake.  1  Chit.  Aep.  fill. 

240. 1.  17-  dek  '^  with  regard  to  the  place  where  an  arrest  may  be  made,  it  is 
holden,''  and  instead  thereof  say — The  arrest  must  be  made  in  the  oouaty 
into  which  the  process  issues :  Therefore,  an  arrest  in  the  city  of  Landemj  on 
a  bill  of  Middlesex^  is  irregular;  even  though  it  took  place  on  the  verge  of  the 
county  of  Middlesex^  if  there  be  no  dispute  as  to  the  boundaries.  3  Bam.  k 
Aid.  408.    And  it  is  a  rule, 

S4U 1.  l6.  after  procesif  dele  the  remainder  of  the  paragraph,  with  note  (I)  at 
bottom,  'and  instead  thereof  say — at  the  suit  of  the  iome  plaintiff,  though 
regularly  issued.  But  third  persons,  who  find  a  defendant  in  custody,  have  a 
right  to  consider  him  as  being  lawfully  in  the  custody  in  which  he  is  found, 
and  to  proceed  against  him  accordingly ;  for  otherwise  a  person  under  an  iUegd 
arrest,  at  the  suit  of  one  party,  would  be  completely  protected  daring  his  iss- 
prisonment,  from  all  other  process,  which  would  be  productive  of  great  in- 
convenience and  suspension  of  justice.  3  Bam.  &  Aid.  743.  1  Chit.  Rep. 
579.  S.  C.  and  see  tV^.  579f  80,  81.  ta  notii. 

CHAP.  XL 
dii.  1.  18.  afker  drfendanty  add — ^But  where  a  defendant  had  been  arrested  on  aa 
attachment  for  contempt,  in  not  appearing  to  a  subpesna  ad  rtipandendwm^ 
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tint  court  would  not  grant  a  motiou  for  tlie  nesseoger  to  briog  up  the  body, 
after  the  defendant  had  given  a  bail  bond  to  the  sheriff,  although  the  penalty 
was  inadequate.  6  Price,  82. 
S51.  L  6.  after  defcmdant^  add — Where  bail  above  is  not  put  in  and  perfected  in 
due  time,  the  plaintiff  is  entitled,  by  the  statute  to  have  the  money  paid  him, 
by  order  of  the  court,  upon  motion  made  for  that  purpose:  And  where  a  de- 
fendant cannot  be  found,  so  as  to  serve  him  perMually  with  a  rule  for  taking 
out  the  money  deposited  in  the  hands  of  the  sheriff,,  the  court  will  allow  the 
service  to  be  good,,  by  living  a  copy  of  the  rule  at  the  defendant's  last  pUoe 
of  abode,  and  sticking  it  up  in  the  office.  1  Chit.  Rep.  67$. 

CHAP.  XII. 

1267.  L  S7,  8.  dele  **  it  cannot  be  filed  or  entered  by  the  plaintiff,  in  a  subsequent 
term  f  the  practice  being,  for  the  plaintiff  to  £le  common  bail,  or  euter  a 
common  appearance,  for  the  defendant  according  to  the  statute,  at  any  time 
before  judgment  is  signed ;  5  Dumf.  6c  East,  65.  though  it  must  be  filed  or 
entered  as  of  the  term  in  whith  the  writ  was  returnable,  if  filed  or  entered 
in  a  subsequent  term. 

270. 1.  S3*  after  ckrkf  add — may  be  put  in  as  bail,  though  he  cannot  justify; 
1  Chit.  Rep.  714.  (a),  and  he 

— —  to  note  (fi).  add — and  see  1  Chit.  Rep.  714.  (a),  where  an  attorney  who  had 
not  practised  for  gix  years,  was  allowed  to  justify  as  bail. 

278. 1.  S4.  after  them^  add— And  if  the  bail  above  are  the  same  persons  as  wer« 
bail  to  the  sheriff,  it  b  usually  so  expressed  in  the  notice. 

L  28.  after  acceptance^  add — or  if  the  plaintiff  do  not  except  to  the  bail  for 

insufficiency,  within  twenty  days  next  after  notice  thereof  given  to  him  or  his 
attorney,  then,  upon  an  affidavit  in  writing  of  such  notice  on  the  back*  of  the 
bail-piece,  for  which  affidavit  no  fee  shall  be  taken,  the  bail-piece  shall  be  filed 
by  the  defendant's  attorney,  within/ovr  days  next  after  the  end  of  the  twenty 
days.  R.  M.  \6  Car.  II.  K.  B. 

^79. 1.  23.  after  exception^  add — ^The  notice  of  exception  to  bail  should  be  entitled 
in  the  cause ;  and  if  not  so  entitled,  it  is  a  nullity,  although  served  upon  the 
defendants  attorney  at  the  same  time  as  the  declaration.  1  Chit»  Rep.  741. 

291  •  1*  7*  a^  g'^  a^c^ — though  it  is  odierwise  in  the  Common  Pleas ;  (e).  and 
in  1.  8,  9.  dele  **  in  that  court ;  though  it  is  otherwise  in  the  Common  Pleat .^ 

^96. 1. 1 1.  after  B«#,  add-^e  costs  of  prior  oppositions  were  not  allowed,  although 
there  had  been  three  notices  of  justification,  where  one  of  the  notices  was 
merely  of  bail  put  in  for  the  purpose  of  a  render.  1  Chit.  Rep.  658.  (a). 

— -**  I.  19.  after  proceedingif  add — And  it  seems  the  court  will  make  the  defen* 
dant,  or  his  attorney,  pay  the  costs  incurred  by  the  plaintiff,  in  consequence 
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of  repeated  notices  having  been  given  of  the  same  hail,  when  they  A>  noT 

attend  to  justify.  3  Barn.  &  Aid.  759*     . 
298.  last  line  but  one,  after  ptnons,  add— So,  affidavits  containing  general  alate- 

ments  of  slanderous  matter,  injurious  to  the  character  of  the  bail,  cannot  be 

received.  1  Chit.  Rep.  676. 
500.  L  18.  after  become  bail,  add — So  bail  were  reieded  in  the  Kinfft  Bench, 

it  appearing  that  one  of  them  had  been  before  rejected  in  the  palace  cooit 

1  Chit  Rep.  676. 
301.  add  to  note  (/>  but  see  3  Bam.  &  Aid.  515.  by  which  it  appears,  that  al- 

though  bail  added  and  justified  in  vacation,  are  filed  as  of  the  preceding  tcmv 

yet  bail  acknowledged  and  justified  in  a  subsequent  term  aie  not  so  filed,  even 

where  substituted  for  other  bail  put  in  of  the  preceding  term. 
314. 1.  14.  after  qfidavU,  add — ^The  affidavit  to  hold  to  bail  must  also  concspond 

in  substance  with  the  procesa :  1  Chit  Rep.  659.  (a),  but  a  trifling  vanaoct 

in  the  names  of  the  parties  will  not  be  material,  provided  diere  be  no  doubt  as 

to  their  identity,  1  Chit  Rep.  65$.  (fl). 

CHAP.  XIII. 

324.  last  line  but  four,  after  6iit/,  add — And  it  cannot,  be  made  on  behalf  of  the 
defendant,  without  an  affidavit  of  merits,  although  the.  plaintiiT  baa  opposed 
the  justification  of  bail,  and  received  the  costs  of  opposition.  I  Chit  Rep. 

677^ 
329*  L  3.  after  madef  add — ^The  proper  course  seems  to  be  for  the  slieril^  when 

ruled  to  return  the  writ  after  a  special  bailiff  has  been  appoii^ed,  instead  of 

making  a  return,  to  move  the  court  to  set  aside  the  rule  to  return  it  1  Chit 

Rep.  6l4.  tn  notii. 
339«  L  13.  after  huuffiamt^  add — ^The  affidavit  in  such  case  should  r^;idariy  be 

made  by  the  defendant  himself.  1  Chit  Rep.  721,  2. 

CHAP.  XIV. 

346.  L  15, 16  deU  ^  before  the  end  of  twaUy  days  after  the  tena,"  and  instead 
thereof  say — **  within /oen/y  days  after  the  end  of  the  term  next  after  duit* 

351. 1.  5.  after  warden,  add — And  a  defendant  may  be  committed  to  the  cnslody 
erf  the  marshal,  on  a  special  original.  3  Bam.  k  Aid.  601. 

-^  1. 18.  after  ttn,  add^-But,  in  the  Common  Pleas,  the  court  will  not  interfere, 
to  take  a  defendant  out  of  the  crimmai  custody  of  the  court  of  l^ii^s  Bench, 
in  order  to  surrender  htm  in  dischaige  of  his  bail.  3  Moore,  1^59.  1  Brod.  5c 
Bing.  23.  S.  C. 

358. 1.  15.  after  prisoHf  add-^But  when  a  defendant  renders  in  dischaige  of  his 
bail,  after  a  declaration  has  been  filed  conditionally,  and  notice  scned  opon 
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him,  mod  rule  to  pletd  given,  it  it  not  necessary  to  deliver  another  declaration 
for  the  defendant  in  custody.  1  Chit.  Rep.  730. 
377*  L  10.  after  judgment^  add — ^Where  a  prisoner^  who  had  been  charged  with  a 
declaration  as  of  Trimiy  tcirmt  absconded  during  the  long  vacation,  and  did 
noi  return  into  custody  till  Hilary  term  following,  the  court  of  Common  Pleas 
would  not  diKharge  him,  though  the  plaintiff  had  not  signed  judgment  before 
the  end  of  Hiiary  term.  2  Brod.  &  Bing.  35. 

384.  last  line  but  three,  after  country^  add — Where  the  plaintiff  had  not  been 
served  with  any  notice,  a  prisoner  diKharged  under  the  act  was  allowed  to  be 
retaken  in  execution,  although  more  than  a  year  had  elapsed  since  the  time 
oif  his  being  discharged.  1  Chit.  Rep.  740. 

385.  last  line  but  one,  after  tttm^  add — In  the  Exchequer  it  is  a  rule,  that  applica- 
tion for  the  discharge  of  insolvent  debtors  can  only  be  made  at  the  rising  of 
the  court,  when  the  other  business  of  the  day  is  over.  5  Price,  $48. 

387-  top  line,  after  pwrpotef  add— In  the  Common  Pleas,  the  court  will  order  in* 
tenrogptories  for.  the  examination  of  a  defendant  in  custody,  by  one  of  the 
secondaries,  which  interrogatories  must  be  filed  with  him.  3  Moore,  317. 

^9^t  &c  The  statute  53  Geo.  III.  c.  102.  (commonly  called  Lord  RedesdMs  act,) 
which  was  amended  by  the  statutes  54  Geo.  III.  c.  23.  $  14.  and  56  Geo.  III. 
c  102.  and  continued  by  the  59  Geo.  III.  c  129-  §  !•  having  expired,  a  per- 
manent provision  was  made  for  the  relief  of  insolvent  debtors  in  Enghsmlf 
under  ceitaui  restrictions,  by  the  statute  1  Geo.  IV.  c.  119.  By  this  statute, 
^  any  person  in  England,  who  shall  be  in  actual  custody  upon  any  process, 
*'  for  or  by  reason  of  any  debt,  damage,  costs,  sum  or  sums  of  money,  or  for 
'*  or  by  reason  of  any  contempt  of  any  court  for  non-payment  of  moneyf  or 
''  of  costs  taxed  or  untaxedf  either  ordered  to  be  paid,  or  to  the  payment  of 
"  which  such  person  would  be  liable  in  purging  such  contempt,  at  any 
*'  time  within  the  space  of  fourteen  days  next  after  the  commencement  of 
**  such  actual  custody,  or  within  such  further  time  as  the  said  court  shaU 
**  think  reasonable,  to  apply  by  petition  in  a  summary  way,  to  the  court  to  be 
**  established  by  virtue  of  that  act,  for  bis  or  her  discharge  from  such  con- 
*'  finement,  according  to  the  provisions  of  that  act;  which  petition  shall  be 
**  subscribed  by  the  said  prisoner,  and  forthwith  filed  in  the  said  court*  §  4. 
And  that  '*  such  prisoner  shall,  within  the  space  oi  fourteen  days  next  after 
**  such  petition  shall  have  been  filed,  or  within  such  further  time  as  the  said 
**  court  shall  think  reasonable,  deliver  into  the  said  court,  a  eckeduk  con* 
**  taining  a  full  and  true  description  of  all  persons  to  whom  he  shall  be  then 
**  indebted,  and  also  a  foil,  true,  and  perfect  account  of  all  his  estate  and 
^  effectsy  &c. :  which  schedule  shall  be  subscribed  by  such  prisoner,  and 
<^  forthwith  filed  in  the  said  court.**  §  6.  And  that  **  the  said  court  shall  forth- 
^  with,  after  such  petition  and  schedule  shall  have  been  respectively  filed, 
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<*  cause  notice  thereof  to  be  ^ven  to  the  creditors,  and  to  be  inserted  id  the' 
**  LtmdoH  Gaz€tie^  &c.  and  shall  appoint  a  day  and  place  for  the  hearing  of 
'*  the  itiattef  of  such  petition ;  when  the  creditors,  having  given  notice  of 
'*  their  intention,  may  oppose  the  prisonei^s  discharge:  And  in  case  such  pri- 
**  soner  shall  not  be  opposed,  and  the  court  shaUr  be  satisfied  with  the  said 
**  schedule,  and  that  such  prisoner  is  entithnfto  the  benefit  of  this  act,  then 
'*  and  in  such  case  such  court  shall  so  declare,  and'shaR  order  such  prisoner 
'*  to  be  dLisehargad  from  custody  forthwitfi,  or  so  soon  as  such  prisoner  skalt 
"'have  been  in  custody,  at  the  suit  of  one  or  more  of  the  persons  who  were 
*"  creditors  at  the  time  of  petitioning,  or  who-  have  since  become  creditors  in 
**  respect  of  debts  then  growing  due,  for  such  period  or  periods,  not  exceed- 
**  ing  iis  months  in  the  whole,  as  the  said  court  shall  direct,  to  be  computed* 
**  from  the  time  of  filing  the  petition  of  such  prisoner ;  and  shall,  in  such 
''^  order,  specify  the  several  debts  of  the  said  prisoner,  tb  which  such  discliai]ge 
^  shall  apply."  $  l6.  But  it  is  remarkable,  that  then  i»  no  provision  in  the 
act»  expressly  authorising  the  court  to  make  an  order  (or  the  discharge  of  any 
prisoner,  whose  discharge  is  opposed  by  his  creditor.  The  /kiurt  effects  of 
the  insolvent  are  liable  by  this  act:  And'*  when  any  onftr  for  the  discharge 
'*  of  a  prisoner  shall'  be  made,  the  court  may  also  order  that  a  judgment  shall 
"  be  entered  up  against  him,  in  some  one  of  the  superior  courts  of  WeUnnmaier^ 
"  in  the  name  of  his  assignee  or  assignees,  (br  the  amount  of  the  debts  from 
^  which  he  shall  be  discharged  by  such  order ;  and  the  prisoner  shall  execute 
<*  a  warrant  of  attorney  to  authorise  tile  entering  up  such  judgment ;  which 
*'  judgment  shall  have  the  force  of  a  recogniaance ;  and  such  order  of  the 
*'  court  shall  be  a  sufficient  authority  to  the  proper  officer  for  entering  up 
**  the  same ;  and  the  said  court  may  permit  execution  to  be  taken  out  dieieon,. 
^  without  a  icirt  fadoM^  when  it  shall  appear  to  their  satisfiKtion,  thai  the 
"  prisoner  is  of  ability  to  pay  his  debts,  or  any  part  thereof^  or  dial  he  b 
<*  dead,  leaving  assets  for  that  purpose/  ^  25. 

CHAP.  XV. 

iOl.  1.  8*.  after  So,  add— *by  the  statute  1  Geo.  IV.  c.  87.  h  5.  '*  it  shall  not  be 
^  lawful  for  the  defendant  to  remove  any  action  of  tjectmenif  commenced  by 
**  a  landlord  under  the  provisions  of  that  act^  from  any  of  the  courts  of  Great 
**  Session  in  Waks,  to  be  tried  in  any  EngHih  county*  unless  such  court  of 
**  Great  Session  shall  be  of  opinion  that  the  same  ought  to  be  so  removed, 
**  upon  special  application  to  the  court  for  thut  purpose."    And  a  etrtkran 

CHAP.    XVI. 

47a  1.  9.  after  hqil^  add«-The  defendant  having  been  arrested  on  a  bill  of 
MiddiaeSf  on  the  22d  of  Jfvoembcr^  special  bail  was  put  in  in  UkiadmM 
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ierukf  and  perfecledin  Hilary  termt  judgment  erf  mm  pro9  was  signed  ni 
Milanf  vacatioo;  which  the  court  of  Kin^B  Bench  set  aside  for  iiv^« 
larity :  the  plaintiff  having  been  guiltj  of  no  laches  in  not  declaring  in 
Mickaelmag  tetnii  as  ithe  defendant  was  not  then  fully  in  court  9  Bam. 
.&  Aid.  514.  beginning  the  next  paragraph  as  follows. 

Judgment  of  $um  forw  must  be  signed,  in  the  Kin^s  Bench,  within  a 
ytar  after  the  ntnm  of  .the  wot.  3  Ban.  &  Aid.  271-  1  Chit.  Rep* 

CHAP.    XVIL 

174.1.  17*  *Aer  dttermmaAm^  add-- And  where  a  bill  was  filed  in  voea/tdH 
agpuost  an  attorney,  as  of  the  preceding  term,  with  a  special  memaratidmi 
of  a  subsequent  day  in  vacation,  stating  the  cause  of  action  to  have 
Accrued  after  the  last  day  of  term,  and  the  defendant  pleaded  a  plea  in 
abatement,  entitled  of  the  following  term,  without  a  special  imparlance; 
the  court  of  King's  Bench  held  that  this  was  regular;  and  set  aside  a 
judgment  signed  as  for  want  of  a  plea.  9  Bam.  &  Aid.  25^.  I  ChiL 
Rep.  704.  S.  C^ 

CHAP.  xvni. 

i04. 1.  4.  after  service,  add— in  tjectmaU  by  a  landlord  against  a  tenant,  on 
the  statute  1  Geo.  IV.  jc.  87*  $  1«  that  the  tenant  may  give  such  un- 
dertakings, and  find  such  bail,  as  fure  required  by  that  statute, 

i08.  after  line  2,  add  the  following  paragraph. 

In  ejcdrntni^  on  the  statute  1  Geo.  IV.  c.  87.  *'  where  the  term  or 
'*  interest  of  any  lenant,  holding  under  a  lease  or  agreement  in  writing, 
^  any  lands,  &c.  for  any  Jtenn  or  number  of  years  certain,  or  from  year 
**  to  year,  shall  have  expired,  or  been  determined  either  by  the  land- 
^  lord  or  tenant  by  regular  notice  to  quit,  and  such  tenant,  or  any  one 
^  holding  or  claiming  by  or  under  him,  shall  refuse  to  deliver  up  pos- 
**  session  accordingly^  after  lawful  demand  in  writing  made  and  signed 
**  by  the  landlord  or  his  agent,  and  served  personally  upon,  or  left  at 
**  the  dwelling  house  or  usual  place  of  abode  of  such  tenant  or  person, 
^'  and  the  landlord  shall  thereupon  proceed  by  action  of  gectmaU  tog  the 
**  recovery  of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of  ihe  de« 
**  deration,  to  address  a  notice  to  such  lenant  or  person,  requiring  him 
'^  to  appear  in  the  court  in  which  the  action  shall  have  hieen  commencedp 
^  on  the  Jirst  day  of  the  term  then  next  following,  oi^  if  the  action 
^*  shall  be  i^ought  in  Wakt^  or  in  the  counties  palatine  of  CAei/rr,  Xms- 
^  cosier^  or  Durham  respectivdy^  then,  on  Ihe  Jnt  day  of  the  next  session 
^  or  asaxesi  or  at  the  court  day,  6r  other  usual  penod  for  appearance 
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« 


to  process,  then  next  followingy  (as  the  case  may  he,)  there  to  be  made 
**  defendant,  and  to  find  such  bail,  if  ordered  by  the  court,  and  for  such 
•<  purposes  as  are  hereinafter  next  specified ;  and  upon  the  appearance 
^  of  the  party  at  the  day  prescribed,  or  in  case  of  non-«ppeanuiee,  on 
^  making  the  usual  aflidavit  of  service  of  the  declantion  and  oodce,  it 
**  shall  be  lawful  for  the  landlord,  producing  the  lease  or  agreement^  or 
**  some  counterpart  or  duplicate  thereof,  and  proving  the  execoCioii  of 
**  the  same  by  affidavit,  and  upon  affidavit  that  the  premises  have  been 
**  actually  enjoyed  under  such  lease  or  agreement,  and  that  the  ioteRit 
**  of  the  tenant  has  expired,  or  been  determined  by  regular  notice  to  quit, 
**  as  the  case  may  be,  and  that  possession  has  been  lawfully  demanded 
**  in  manner  aforesaid,  to  move  the  court  for  a  rule  for  such  tenant  or 
**  person  to  shew  cause,  within  a  time  to  be  fixed  by  the  courw  on 
'<  consideration  of  the  situation  of  the  premises,  why  such  tenant  or  penoo, 
**  upon  being  admitted  defendant,  beside  entering  into  the  common  rdc, 
M  and  giving  the  common  undertaking,  should  not  undertake,  in  case  a 
**  verdict  shall  pass  for  the  plaintiff,  to  give  the  plaintiff  a  judgment,  to 
^  be  entered  up  against  the  real  defendant,  of  the  term  next  preceding 
**  the  time  of  trial,  or,  if  the  action  shall  be  brought  in  fFdbf,  or  in 
**  the  counties  palatine  respectively,  then  of  the  session,  assises,  or  court  day, 
**  (as  the  case  may  be,)  at  which  the  trial  shall  be  had,  and  also  why 
<<  he  should  not  enter  into  a  recognisance,  by  himself  and  two  sofBcicat 
"  sureties,  in  a  reasonable  sum,  *  conditioned  to  pay  the  oosts  and  da- 
**  ttMgBB  which  shall  be  recovered  by  the  plaintiff  in  the  action:  and  it 
**  shall  be  lawful  for  the  court,  upon  cause  shewn,  or  upon  affidavit  of 
**  the  service  of  the  rule,  in  case  no  cause  shall  be  shewn,  to  make  the 
**  same  absolute,  in  the  whole  or  in  part,  and  tq  order  such  tenant  or 
**  person,  within  a  time  to  be  fixed,  upon  consideration  of  all  the  cir- 
**  cumstances,  to  give  such  undertakings,  and  find  such  bail,  with  soch 
**  conditions,  and  in  such  manner  as  shall  be  specified  in  the  said  rale, 
**  or  such  pan  of  the  same  so  made  absolute;  and  in  case  the  party 
**  shall  neglect  or  refuse  so  to  do,  and  shall  lay  no  ground  to  induce  the 
"  court  to  enlarge  the  time  for  obeying  the  same,  then,  upon  affidavit 
*^  of  the  service  of  such  order,  an  absolute  rule  shall  be  made,  for  en- 
*'  tering  up  judgment  for  the  plaintiff.** 

— ^  to  note  (f),  add — Since  this  latter  statute,  the  memorial  of  an  annuity 
need  not  stale  that  it  is  redeemable;  nor  the  name  of  the  party  to  whom 
the  warrant  of  attorney  for  securing  it  was  given.  3  Bam.  &  Aid.  S0$, 

514. 1.  10.  after  rule^  add — And  an  ambiguity  in  the  title,  such  as  stiling  th« 
plaintiff  **  assignee,^  without  saying  of  whom,  or  giving  any  further  ex* 
planation,  is  fatal  3  Taunt.  377.   1  Chit.  Rep.  728.  in  notis. 
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SIS,  Iff.  dele  ^  An  aflMavit  sworn  befisce  a  commissioner,  being  the  attorney  in  the 
cause,  cannot  be  read,*  and  note  (a)>  in  p.  5l6,  and  instead  thereof  say- 
By  the  general  pFBCtice  of  all  the  cottits,  affidavits  sworn  before  the  at- 
torney or  solicitor  in  the  cause,  cannot  be  read :  3  Domf.  &  East»  403. 
K.  B.  S  Moore,  325.  C  Pw  Wig^itw.  68.  1  I^rioe,  116.  6  Price,  S30. 
£xcbeq.  3  Atk.  813.  1  Bose»  145.  Chanc.  And  this  pnwtice  extends 
to  affidavits  sworn  before  attomies,  as  commissioners,  in  causes  wherein 
they  aie  oonoemed  for  the  parties  on  whose  bdialf  sudi  affidavits  are 
made. 

Sl6. 1  21.  after  Pfeoi,  add— And  in  that  court,  if  the  month  be  omitted  in 
the  jwr4d  of  the  affidavit,  it  is  defective,  and  cannot  be  amended*  3 
Moore,  23&. 

528.  L  13.  after  sertke,  add — In  the  Exchequer,  if  the  court  open  a  rule 
made  absolute  on  the  usual  affidavit  of  service,  to  give  the  party  on  op- 
portunity of  shewing  cause,  tiiey  will  not  hear  affidavits  sworn  after  the 
day  on  which  the  rule  had  been  made  absolute.  5  Price,  334*  Jf^  522. 

CHAP.    XIX. 

549. 1.  7*  dde  the  sentence  banning  '*  In  thu  eourt^  and  ending  with  **  e»* 
**  ecwtiom^  and  instead  thereof  insert  the  following  one. — But  where,  several 
years  having  elapsed  after  judgment  obtained,  the  plaintiff  brought  an 
action  upon  the  judgment,  and  after  judgment  signed  in  that  action,  the 
defendant  sued  out  a  writ  of  error  upon  the  first  judgment;  the  court 
of  Kin^s  Bench  held,  that  the  plaintiff  might  notwithstanding  take  out 
execution  on  the  second  judgment.  3  Bam.  &  Aid.  275.  and  see  1  Str. 
526.  accord.    And  so, 

552. 1.  l6.  before  And,  insert — So  a  defendant  in  replevin,  residing  out  of  the 
jurisdiction  of  the  court,  is  liable  to  give  such  security.  1  Brod.  &  Bing. 
505. 

554. 1«  26.  after  cotti.  add — In  the  Exchequer,  the  application  ought  to  be 
made  in  the  earliest  stage  of  the  proceedings;  and  the  court  will  not 
grant  it  in  any  case  after  issue  joined.  5  Price,  6lO. 

556.  L  4.  after  actum,  add — ^Nor  will  they  stay  the  proceedings  in  ejectment, 
until  the  taxed  costs  of  a  suit  in  equity,  brought  by  the  same  party 
far  the  recovery  of  the  same  premises,  are  paid.  3  Bam.  &  AhL  602. 

CHAP.    XX. 

560. 1.  8.  after  statute,  add— the  application  to  the  court  may  be,  and  is 
usually  made  before  judgment :  3  Moore,  5^0.  Aai^mHUtmg  <*  it  has  been 
bolden,  that^, 
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S66. 1.  7.  after  fin/y  add — a  warrant  of  attorney  under  aeal,  ^eculed  by  one 
person  for  himself  and  his  partner,  iq  the  absence  of  the  latter,  but  with 
his  consent,  is  a  sufficient  amhority  for  signing  judgment  against  bodi. 
1  Chit«  Rep.  707.    And 

S73.  last  line  but  one,  after  ienion^  add — ^But  from  a  subsequent  case  it  seems, 
that  affidavits  sworn  before  a  justice  of  the  peace  in  Scotland^  are  adr 
missible  in  a  cause  in  the  Kingfs  Bench,  if  the  hand-writing  of  die  jus- 
tice be  authenticated.  1  Chit.  Rep.  721,  9.  Judgment  cannot  in  geueial 
be  entered  up  on  an  old  warrant  of  attorney,  without  an  affidavit  of  thp 
attesting  witness  to  its  due  execution ;  or,  if  he  cannot  be  met  with,  an 
affidavit  verifying  his  hand-writing:  Id.  743.  and,  in  the  Kin^s  Bench, 
the  acknowledgment  of  the  d^endant  does  Qot  obviate  the  objectioD. 
Id.  744. 

573*  1.  6.  after  evidence^  add— If  the  subscribing  witness  will  not  join  10  the  ne- 
cessary affidavit,  the  court  it  seems  will  compel  him  by  rule  to  do  so.  1  Str,  1. 
Bamte,  58.  1  Price,  308.  1  Chit.  Rep.  743.  (6.)  But  where  die  subscribmg 
witness  is  out  of  the  jurisdiction  of  the  court,  an  affidavit,  verifying  his  hand- 
writing, will  be  sufficient  to  found  a  motion  for  judgment,  in  the  King's  Bench : 
1  Chit.  Rep.  744.  And,  an  die  Commoq  Pleas^— (omiir^  the  word  ^  But,''  ia 
1. 7»  and  **  in  th^  Common  Pleas/  in  L  9») 

CHAP.  XXL 

583. 1.  16.  after  declaration,  add-r-So  if  the  defe9dafit  plead  in  abatement  to  oat 

county  and  in  bar  to  others,  after  the  fqur  days  allowed  for  pleading  in  abat^ 

ment,  it  seems  that  jthe  pl^nti^  jmay  sign  judgment.  Martindak  v.  HarSngf 

M.  58  Geo.  III.  K.  B.  1  Chit.  Rep.  716.  m  notU, 

590.  last  line  bat  one,  after  that^  add—*'  the  plaintiff's  attorney  is  not  bound  to  senqp 

thedeiien^ai^t  with"—  omitting  "  service  of  and  "  though  very  proper  and  conr 

venient  in  practice,  is  not  absolutely  necessary  f  in  1. 1  &  2  of  p.  591^  snd 

adding,  ?fter  jmrpoie,  in  1. 1.  "  unless  the  jdefend^t  has  objtained  and  senqi 

him  with>nile  ^o  be  pjnese^t  a^  the  taxation.  1  Chit.  Rep.  693.* 

599.  last  line  but  one,,after  ccm!^#,  |idd-^And  if  s^ch  nQtice  fafe  not  giyen,  the  sheriff 

if  required,  will  postppne  the  e^eqition  of  the  inquiry^  till  the  other  paity  has 

an  opportunity  of  attending  by  counsel.  1}  Price,  6.41. 

601. 1.  $0.  after  inftdption,  add-;-But  ^e  court  will  not  gn^t  41  i^ile  jTor  getting 

aside  an  inquisition,  after  judgiment  by  default,  in  an  action  ft>r  words,  on  the 

ground  that  the  under-sheriff  directed  the  jury  to  consider  the  poverty  of  the 

defendant,  in  mitigation  of  damages.  1  Chit.  Rep.  644.  and  see  3  Campb.  519- 

5  Price,  641^  as  to  the  evidence  in  an  action  for  seducing  the  pliuntifi*s  daughter. 

Nor  will  the  court  interfere  on  behalf  of  the  plaintiff,  to  set  a^de  the  inquisilioii, 

when  he  has  not  got  a  verdict  for  his  full  demand^  on  t^e  ground  of  his  hairing 
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given  no  evidence  in  snpport  of  part  of  it ;  nor  will  he  be  allowed  <o  enter  a 
wftte proieqtn  as  to  that  part;  but  if  any  particular  sum  demanded  was  not 
submitted  to  the  consideration  of  the  jary,  the  plaintiff  may  recover  it  in  aoodier 
action.  Per  Cur.  £•  5S  Geo.  ill.  K.  B.  1  Chit.  Rep.  645.  in  notii.  And 
where  the  defendant  moved  to  set  aside  an  inquisition  for  excessive  damages,  the 
court  of  Kinifs  Bench  imposed  the  lenns  of  bringing  part  of  the  damages  into 
court,  befimlkeygranted'aniie'to  shew  cause.  1  Chit  Rep,  799* 

CHAP.  XXII. 

6Vf.  1.  9.  afier  But^  add-i^^i  5udgtf s  <order  ipr  the  deltveiy  of  a  bill  of  j»aiticalant 
does  not  stay  proceedings,  unless  it  be  drawn  up  and  served  Upoa/the  plaintiff's 
attorney.  1  Chit  Rep.  647*  Ai^d 

Sl?^  1*  8«  after  protecutum^  add— And  a  tniuidbaitit  will  not  lie,  to  compel  a  ma- 
gistrate to  produce  depositions  taken  before  him  on  a  charge  of  fdoay,  for  the 
.puvpose  of  founding  an  indictment  for  perjury  against  the  deponents :  The 
magistrate  must  be  mbpccnacd  to  produce  the  depositions,  which  may  be  read 
in  evidence  before  the  grand  jury.  1  Chit  Rep.  627* 

CHAP.  XXIII. 

63^.  1.  ^1.  after  correct,  add-^And  mere  hardship  and  delay,  in  being  obliged  to 
try  .a  cau^  fA  Lancaater^  when  all  the  plaiptiff's  witnesses  reside  in  London^  is 
no  groand  for  bringing  back  tho  venue  to  the  latter  place,  unless  the  defendant 
was  undc>r  lenns  to  take  short  notice  of  trial  in  Lmdon^  and  had  undertaken 
not  to  assign  for  error  the  want  of  an  original  writ  1  Chit  Refu  691* 

4(13. 1.  3.  after  eowntry^  add — ^In  the  Exchequer,  as  in  the  Common  Pleas,  the  rule 
to  change  the  venue  is  a  rule  to  shew  cause :  5  Price,  359-  ^I^*  ^^^  ^^  i*  ^^ 
practice  of  the  former  court,  as  in  the  Kin^fs  Bench,  not  to  discharge  the  rule 
/or  changing  the  venue,  without  an  undertaking  to  give  material  evidence  in  the 
county  in  which  it  was  ori^nally  laid ;  it  not  being  sufficient,  as  in  the  Common 
J'leas,  where  the  cause  of  action  is  supposed  to  have  arisen  in  several  countifss, 
to  undertalce  to  give  material  evidence  in  some  of  them.  6  Price,  335.  but  see 
5  Price,  359*  sen^.  contra. 

fi^S.  I.  $.  after  But,  add-*-the  court  refused  to  donsolidajte  two  actions  brougjit  on 
two  bonds,  although  they  were  precisely  similar  to  each  other,  itoya/  Exvkange 
Cpmpa^  y. ^,  H.  j;5  Geo.  III.  K.  B.  1  Chit  Rep.  709.  (fl).  And 

fi36. 1.  12.  dele  ^  But,**  and  begin  the  paragraph  as  follows — When  a  consolidation 
rule  has  been  entered  into,  the  court  will  not  allow  it  to  be  opened,  on  the 
ground  that  fresh  evidence  has  been  discovered^  Pullem  v.  Parry ^  H.  52  Geo» 
ill.  |C.  B.  .1  Chit  Rep.  709»  10.  (a).  But  a  consolidation  rule  has  been  set 
aside,  on  bringing  money  into  court,  on  the  ground  of  the  absence  of  a  material 

witness.  Hobnan  v. ,  H.;55  Geo.  IIL  K.  B.  1  Chit  Rep.  710.  in  notis. 

And 
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636.  last  line,  after  drfauUt  add— But  im  a  nmilar  casc^  the  court  made  a  nde  by 

€oiiseiit»  to  itijke  oat  all  the  counts  bat  one,  tba  defendant  undettaking  to 

permit  all  tbe  other  notes  to  be  gi?ea  in  evideiice,  either  before  the  naUer  or  a 

jory«  under  the  cou0t  upon  an  acGoont  stated.  3  Bam.  &  Aid.  S7S.  1  Chit 

.    aep.709.S.C. 

699*  L  S.  after  i/cclsrelioa,  add^<ontam  iadeoent,  slanderous,  or  impertinent  matter, 
1  Chit  Rep«67fi-i<L  (a),  the  court  will  order  it  to  be  expont^  Soifit 

CHAP,  XXIV. 


649*  L  9*  after  cofetj,  add— TV  same  practice  prevrfb  in  the  Exchequer.  6  Price, 

CHAP.  XXV. 

66ft.  L  la.  after  J^  dele  ^  pieaof  misnomer,  prayin{f  and  instead  thereof  say — mis- 
statement in  the  travem  at  the  conclusion  of  a  pieaof  miffioiRer,  of  the  name 
by  which  the  defendant  is  called  in  the  declaratioat  1  Chit  Rep.  705.  in  nolit. 
or  a  prayer  of 

CHAP.  XXVI. 
669, 1.  11.  after  fcminrplgf,  add— 7S0  the  court  will  not  discharge  a  defendant  00 

entering  a  common  appearance,  on  the  ground  of  bis  having  become  insolTent, 

and  obtained  his  certificate  at  NewffnauUand^  under  the  49  Geo.  III.  c  27. 

$  8.  but  will  leave  him  to  plead  such  certificate  in  bar.  3  Moore,  844. 1  Brod. 

&  Bing.  IS.  S.  C.  and  see  3  Moore,  ^23.  1  Brod.  &  Bing.  294.  S.  C.  Juic, 

230.  where  such  a  plea  was  pleaded,  and  holden  to  be  good, 
£76. 1.  12.  after  plainiift  add — And  where  words  are  given  in  evidence,  in  order  to 

prove  malice,  which  are  not  stated  in  the  declaration,  the  defendant  may  prove 

the  truth  of  such  words.  2  Stark,  ^t.  Pri.  457* 

CHAP.  XXVIII. 

735. 1.  14.  after  con^porn'oii,  add — ^And  if  a  vouchee  sign  a  recovery  with  one  part 
of  his  christian  name  only,  the  court  will  not  permit  the  other  part  to  be  added. 
3  Moore,  577. 

736. 1.  10.  after  inoperative^  add — If  a  wrong  surname  of  the  demandant  be  inserted 
by  mistake  in  the  warrant  of  attorney,  and  subsequent  instrumentSythe  court 
will  allow  the  recovery  to  pass,  on  the  production  of  a  new  warrant  of  attorney* 
rectifying  such  mistake,  and  on  depositing  theother  instruments  with  the  oflker 
in  the  mean  time.  3  Moore,  673. 

739. 1.  19*  after  recoveries f  add— or  ai^  of  the  proceedings  therein;  which  rule  it 
seems  is  not  confined  to  amendments,  but  extends  to  all  motions  on  die  snlgect 
of  fines  or  recoveries.  1  Brod.  &  Bing.  468. 
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CHAP.  XXIX, 

7S9. 1-  21.  after  iaid^  add — On  an  indictment  for  a  misdemeanour^  the  court  of 
King's  Bench  will  permit  a  suggestion  to  be  entered  on  record,  for  the  purpose 
of  carrying  the  trial  into  an  adjoining  county,  where  there  appears  to  be  a 
reasona|>le  ground  on  the  affidavits,  for  believing  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  where  the  venue  is  laid  ;  and  the  suggestion  need 
not  state  the  fiurts  from  whence  such  inference  is  to  be  drawn.  3  Bam.  &  Aid. 


CHAP,  xxxni. 

836. 1.  14.  after  Atm,  add— It  must  also  be  proved,  that  he  was  duty  called  on  hb 
tubpcoM^  at  the  trial.  3  Moore,  222.  and  see  id.  580.  3  Bam.  &  Aid.  598. 

337*  1-  8.  after  Atm,  add — But  a  witness  is  liable  to  an  attachment,  if,  after  a 
iubposma  served  upon  him,  he  attend  in  court,  and  during  the  opening  of  the 
plaindflTs  case,  thinking  he  is  not  able  to  prove  a  particular  fact,  he  leave  the 
court,  and  the  plaintiff  is  nonsuited  for  want  of  evidence.  3  Moore,  579*  It  has 
been  decided  at  nisi  prims^  that  no  action  lies  against  a  witness  for  non  at- 
tendance, unless  the  cause  has  been  called  on,  and  jury  swom.  Peake's  Cas. 
Ni,  Prt.  60«  But  the  propriety  of  this  decision  was  questioned  by  the  court  in 
a  subsequent  case;  by  which  it  seems,  that  a  party  who  is  iubpeaufd  to  attend 
as  a  witness,  is  guilty  of  a  contempt,  by  neglecting  to  attend,  although  the  cause 
be  not  called  on  for  trial.  3  Bam.  &  Aid.  698. 

843. 1.  3.  after  jinned^  add — ^And  the  court  of  Common  Pleas,  in  a  late  case, 
granted  a  numdamm  to  the  court  in  Indiup  to  examine  witnesses  on  behalf  of 
the  defendant  in  a  ctvt7  action.  1  Brod.  dc  Bing.  519* 

CHAP.  XXXIV. 

851. 1.  9*  after  viaof  add — The  fiict  of  a  cause  being  set  down  b  the  written  list  of 
causes  at  nut  prtM,  is  notice  to  the  attorney,  that  it  may  be  tried  at  any  time 
in  the  course  of  the  day ;  and  therefore,  where  a  cause  had  been  for  several 
days  in  the  list,  and  was  at  length  tried  out  of  its  order,  as  an  undeiiended 
cause,  in  the  absence  of  the  defendant's  attorney,  the  court  granted  anew  trial 
only  on  payment  of  costs.  3  Bam.  dc  Aid.  328. 

CHAP.  XXXV. 

900.  liter  line  25,  add  the  foltowing  paragraph. 

In  efcctmaU^  by  a  landlord  agvnst  a  tenant,  on  the  statute  1  Geo.  IV.  c. 
87.  "  whenever  it  shall  appear  on  the  trial,  that  such  tenant  or  his  attorney 
'*  hath  been  served  with  due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited, 
^  for  default  of  the  defendant's  appearance,  or  of  confession  of  least,  entry 
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**  and  oustert  but  the  production  of  ^  consent  rule,  and  undeiiaking  of  tlie 
**  defendant,  shall  in  all  such  cases  be  sufficient  evidence  cf  lease,  entry  and 
-**  ouster ;  and  the  judge  before  whom  such  cause  shall  come  on  to  be  tried, 
**  shally  whether  the  defendant  shall  appear  upon  such  trial  or  net,  permit 
^*  the  plaintiff  6n  the  trial,  after  proof  of  his  right  to  recover  possession  of  the 
^  whole  or  any  part  of  the  premises  mentioned  in  the  declaration,  to  go  inte 
«(  evidence  of  the  mesne  profits  thereof,  which  shall  or  might  have  accrued 
^'  from  the  day  of  the  expiration  or  determination  of  the  tenant's  interest  in 
**  the  same,  down  to  the  time  of  the  verdict  given  in  the  cause,  or  lo  eome 
*<  preceding  day,  to  be  specially  mentioned  therein ;  and  the  jury  on  the  trial, 
**  finding  for  the  plaintiff,  shall  in  such  case  give  their  verdict  upon  the  whole 
**  matter,,  both  as  to  the  recovery  of  the  whol^  or  any  part  of  the  premises, 
^*  and  also  as  to  the  amount  of  the  damages  to  be  paid  for  such  mesne  profits ; 
**  Provided  always,  that  nothing  therein  before  contained  shall  be  oonstroed 
**  to  bar  any  such  landlord  from  bringing  an  action  of  trupau^  for  the  mesne 
^*  profits  which  shall  accrue  from  the  verdict,  or  the  day  so  specified  therein, 
*'  down  to  the  day  of  |he  delivery  of  possession  of  the  premises  recovered  la 
^*  jlhe  ^ectment"  *    . 

CHAP.  XXXVI. 

929. 1*  10.  after  txceptionSf  add — ^But  there  is  no  instance  of  a  couit  of  error 
granting  a  temre  de  novo^  where  the  proceeding  originated  in  an  ittftrior 
court.  1  Durnf.  &  East,  153.  3  Bam.  &  Aid.  SlO.  S.  C.  cited. 

934. 1.  !!•  after  quo  warranto^  add — ^But  pleadings  on  writs  of  extent  are  not  oon* 
sidered  as  proceedings  for  the  recovery  of  the  kingfs  debts,  within  the  meaning 
of  the  statute  4  Ann.  c.  16.  j  24.  6  Price,  621. 

CHAP.  XXXVIII. 

2XX)2.  !•  16.  after  extortiout  add — Bui  the  avowant  in  replevin^' <m  a  distress  for 

''   poore'  rates,  is  only  entitled  to  single  oosts,  under  the  statute  43  £lia.  c  2.  ( 

19.  jLBrod.&Bing.  517. 

i003«  1*  13.  after  ntm-rendtnce^  add-^And,  by  the  statute  1  Geo.  IV.  c.  87*  §  6. 

•  ^  in  all  cases  wherein  the  landlord  shall  elect  to  proceed  in  efectmentg  under 

*'  the  provisions  of  that  act,  and  the  tenant  shall  have  found  bail,  as  ordered 

**  by  the  court,  if  the  landlord  upon  the  trial  of  the  cause  shall  be  nonsuited, 

**  or  a  verdict  pass  against  him  upon  the  merits  of  the  case,  there  shall  be 

judgment  against  him,  with  double  costs." 


a 


CHAP.  XXXIX. 

1013.  after  line  9*  add  the  following  parsgreph. 

In  ejectment^  by  a  landlord  against  a  tenant,  on  the  stat.  1  Geo.  IV.  c.  87» 
it  is  enacted,  that  **  in  all  cases  in  which  such  undertaking  shall  have  beea 
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**  given,  and'  security  found,  as  required  by  that  acts  if  upon  t!he  trial  a  ver* 
**  diet  shall  pass  for  the  plaintiff,  but  it  shall  appear  to  the  judgb  before 
**  whom  the  same  shall  have  been  had,  that  the  finding  of  the  juTy  watf  con- 
'*  trary  to  the  evidence,  or  that  the  damages  given  were  excessive,  it  shall  be 
**  lawful  for  the  judge  to  order  the  execution  of  the  judgment  to  be  stayed  ab- 
**  solutely,  till  the^A  day  of  the  term  then  next  following,  or  till  the  next 
**  sessidn,  assizes,  or  court  day,  (as  the  case  inay  be ;)  which  order  the  judge 
**  shall  in  all  other  cases  make,  upon  the  requisition  of  the  defendant,  in  case 
**  he  shall  forthwith  undertake  to  find,  and  on  condition  thatt  within  /otir 
**  days  from  the  day  of  the  trialy  he  shall  actually  find  security,  by  the  re- 
**  cognizance  of  himself  and  two  sufficient  sureties,  in  such  reasonable  sum  as 
^  the  judge  shall  direct,  conditioned  not  to  commit  any  waste,  or  act  In  the 
^  nature  of  waste,  or  other  wilful  damage,  and  not  to  sell  or  carry  off  any 
**  standing  crops,  hay,  straw,  or  manure,  produced  or  made  Qf  any,)  upon  the 
**  premises,  and  which  may  happien  to  be  thereupon,  from  Ae  day  on  which 
*  the  verdict  shall  have  been  given,  to  the  day  on  which  execution  shall 
**  finally  be  made  upon  the  judgment,  or  the  same  be  set  aside,  as  the  case 
**  may  be:  And  that  all  recognizances  and  securities  entered  into  pursuant  to 
*<  the  provisions  of  that  act,  may  and  shall  he  taken  xespectivdy  in  such 
M  manner,  and  by  and  before  such  persons,  as  are  provided  and  authorized  in 
^  respect  of  recognizances  of  bail,  upon  actions  and  suits  depending  in  the 
^  court  in  which  any  such  action  of  ejectmaU  shall  have  been  commenced ; 
'<  and  that  the  officer  of  the  same  court,  with  whom  recognizances  of  bail  are 
^  filed,  shall  file  such  recognizances  and  securities,  for  which  respectively  the 
^  sum  of  two  shillings  and  sixpence,  and  no  more,  shall  be  paid/ 

1018. 1.  27.  after  onV,  add — And  where  A.  mortgaged  land  with  a  toindmiU  there- 
on, (built  chiefiy  of  wood,)  the  deed  containing  also  a  bargain  and  sale  of  the 
miUy  the  court  of  Common  Fleas  held,  that  it  could  not  be  taken  in  execution 
by  a  creditor  of  A.,  though  A.  remained  in  possession.  1  Brod.  &  Bing* 
506. 

1019. 1. 17*  after  writings  add— This  statute,  although  passed  for  the  public  benefit, 
in  promoting  good  husbandry,  does  not  bind  the  crown :  Therefore,  sales  of 
growing  crops,  Jkc.  seized  under  prerogative  process,  are  not  within  it ;  and 
the  sheriff  must  sell  them  unconditionally :  nor  can  they  be  sold  as  being 
subject  to  tithe.  6  Price,  94^  . 

103d.  dele  from  hut^  in  1.  2.  to  notice^  in  1.  5.  and  after  execution^  in  1.  11.  add — 
It  is  in  general  necessary  for  the  landlord  to  give  notice  to  the  sheriff,  of  the 
rent  in  arrear ;  and  it  is  usually  j^ven  before  the  removal  of  the  gpods  from 
the  premises.  1  Str.  97*  3  Taunt  400.  and  as  to  the  form  of  the  notice, 
see  2  Brod.  &  Bing.  67*  But  where  a  sheriff,  with  knowledge  that  there  is 
rent  due  to  the  landlord,  proceeds  to  sdl  the  tenant's  goodst  by  virtue  of  a 
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writ  o{  JierifadaSf  without  reCaining  a  yearns  rent,  lie  will  be  liable  to  an 
action,  althoogb  no  specific  notice  has  been  given  to  him  by  the  landlord.  3 
Barn.  &  Aid.  645.  And  he  is  bound  to  retain  a  yeai^s  rent  out  of  the  pro- 
ceeds of  a  tenant's  goods  taken  in  execution,  provided  he  has  notice  of  the 
landlord's  claim,  at  any  time  while  the  goods  or  the  proceeds  remain  in  hi» 
hands;  and  the  court,  upon  motion,  ordered  the  rent  to  be  paid  to  the  laad- 
.  lord,  even  where  the  notice  was  given  after  the  removal  of  the  goods  from  the 
premises.  Id.  440. 

1035.  L  18.  after  recthed^  add-^In  an  action  brought  against  the  sheriff,  for  money 
levied  under  a  Jierifaciat^  without  any  previous  demand,  the  court  of  King's 
Bench  stayed  the  proceedings,  upon  payment  of  the  sum  levied,  without  costs* 
3  Bam.  &  Aid.  6^5. 

1056,  L  SO.  after  pkdgetf  add — though  if  judgment  be  ^ven  against  the  plaintif, 
for  not  prosecuting  his  suit  with  eflRect,  his  pledges  will  be  answerable  to  the 
defendant,  notwithstanding  he  has  afterwards  proceeded  on  the  statute.  2 
Brod.  &  Bing.  107* 

CHAP.  XL. 

1078*  L  8.  after  yiictiM,  add — A  factor^  to  whom  goods  have  been  sent  for  sale,  and 
vrho  has  accepted  bills  of  exchange  drawn  on  him  by  his  principal,  to  the 
amooat  of  their  value,  has  a  Uen  on  such  goods,  and  the  purchase  money ; 
wkich  lien  is  available  against  the  crown,  where  the  goods  or  money  have 
been  seised  under  an  extent  against  the  principal,  for  a  debt  due  to  the  crown. 
6  Price,  369- 

CHAP.  XU. 

1122.  l.  22.  after  ocImmm,  add— And  the  statute  of  limitations  may  be  pleaded  to  a 
scire fadat^  issued  by  the  crown  against  the  drawer  of  a  bill  of  exchange  in 
the  hands  of  the  crown  debtor,  and  which  has  been  sdaed  by  the  sheriff  ander 
an  inqubition  on  prerogative  process.  6  Price,  24. 

1129. 1-  25.  after  principal^  add— But,  by  the  statute  1  Geo.  IV.  c.  87.  |  4.  '*  no 
**  action  or  other  proceeding  shall  be  commenced  upon  any  recognisance  or 
''  security,  entered  into  pursuant  to  the  provisions  of  that  act,  after  the  ex* 
'*  piration  of  sis  months  from  the  time  when  possession  of  the  premises,  or 
<*  any  part  thereof,  shall  actually  have  been  delivered  to  the  landlord.'^ 

CHAP.  XLII. 

1196-  nfter  second  line,  add  the  following  paragraph. 

In  efectment^  by  a  landlord  against  a  tenant,  on  the  statute  1  Geo.  IV.  c. 
87*  where  a  recognisance  shall  have  been  entered  into,  pursuant  to  the  pro- 
visions of  that  act,  not  to  commit  any  waste,  &c.  it  is  provided*  that  **  such 
**  recognizance  shall  immediately  stand  discharged  and  be  of  no  effect,  in  esse 
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**  a  writ  of  error  tball  be  hrooght  upon  such  jodgmentf  and  the  plaintiff  in 
**  soch  writ  sliaU  become  bound*  with  two  suflicient  snretiei,  onto  the  defen- 
**  dant  in  the  same,  in  such  sum  and  with  such  condition  as  may  be  con- 
**  fbrmable  to  the  provisions  respecthely  made  lor  staying  execution*  on  bring- 
'*  ing  writs  of  error  upon  judgments,  in  actions  of  ^tctmaU^  by  an  act  passed 
^  in  EmglaMd^  in  the  sixteenth  and  seventeenth  years  of  the  reign  of  King 
*'  Ciarki  the  Second,  and  by  an  act  passed  in  IreUmdp  in  the  seventeenth 
**  and  eighteenth  years  of  the  reign  of  the  same  king;  which  acts  are  respeo- 
<<  tively  entitledf  Am  ad  to  frtutU  arrttit  rf  jwigmetd^  md  wperHdmg 
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Abatement,  ur.  374. 

of  part  of  writ.  660, 

suit,  by  death  of  parlies.  940,  &o.  1151,  ^o. 
writs  of  error.  1205.  1207,  8,  p. 
pleas  iu ;  see  tit.  PUas  and  Pleading. 
time  for  pleading.  474.  744. 

after  inaparlance.  414,  15.  489,  90.  663,  704.  Addend,  to  p.  4,7^. 
need  not  be  demurred  to  specially.  662.  7^7- 
quashing ;  665. 

Mcire facias  tiiter.  959. 
amendments  after.  729. 
replication  to  pica  of  misnomer  in.  660.  {/.) 

judgment  for  want  of  plea  in  due  time.  475.  489,  90.  583.  664,  5.  Jd- 

dend.  to  p.  583. 
affidavit  of  truth  of  plea.  58!^.  664,  5. 
oi  cassetur  bUla,  xel  breve.  429.  704.  712. 
on  nultiel  record.  786. 
entering  proceedings,  after  judgment  of  respondeat  ouster.  7^^^ 
suggestion  for  costs,  on  court  of  conscience  act,  after  verdict  on  plea  in.  974. 
matter  pleadable  in,  cannot  be  moved  in  arrest  of  judgment.  92o. 
costs  in.  See  tit.  Costs. 
ABBREVIATIONS, 

when  allowed  in  bills  of  costs.  92. 
ABIDING  by  Pleas.     See  tit.  PUas  and  Pleading. 
ACCEDAS  AD  CURIAM, 

what,  and  when  it  lies.  35.  4l6,  17s  ^8.  1237. 
form  of.  417* 
fee  on  issuing.  1 20.  (r.) 
what  the  sheriif  must  do  under  it.  417. 
cannot  be  had  without  shewing  cause.  Id..  418. 
effect  of.  418. 

receipt  and  allowance  of.  Id. 

return  of,  and  proceedings  on,  are  the  same  as  on  a  recordari  facias  loquelam ; 

for  which  see  that  title. 
ACCORD  and  SATISFACTION, 
pleaof.  668.  671.675. 

when  pleaded,  or  given  in  evidence.  672.  675.  678. 
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ACCOUNT. 

action  of;  2. 

limitatioii  of.  14. 
process  in ;  125.  ]  45. 

of  outlawry.  149* 
declaration  in.  438. 
judgment  in.  1227»  8. 
costs  in.  991 9  2. 
stated,  plea  of.  672. 

bail  in  error,  in  debt  on.  1193. 
AC  ETIAM,  170,  &c. 

unnecessary,  for  a  sura  not  exceeding/or/y  pounds.  170.  174. 
must  specify  the  sum,  when  more.  I71. 
necessary,  in  process  agfJnst  bail.  Id.  1 130. 
against  several  defendants.  1 68,  9* 
on  process  in  C.  P.  174. 
declaring  by  the  bye  on,  in  C.  P.  430. 
variance  from,  in  declaration.  314,  15.  459^ 
ACKNOWLEDGMENT, 

of  debt,  when  sufficient  or  not  to  take  case  out  of  statute  of  limitations.  17, 

18, 19.21,  &c. 
ACQUITTAL, 

plea  of  former.  668. 

of  one  of  several  defendants  on  trial.  887. 
new  trial  after,  in  criminal  cases.  9^S, 
costs  on.  1000, 1001.  IOO6. 
ACTIONS, 
criminal.  1. 
civil:  Id. 

real.  Id.  See  tit.  Real  Actions. 
personal ; 

upon  contracts:  1. 
account  2. 

assumpsit.  See  tit.  Assumpsit, 
covenant.  4. 
debt.  Id. 
annuity.  Id. 

scire  facias.  Id.  See  tit.  Scire  Facias. 
for  wrongs :  Id. 
case,  Id.  5. 

for  torts  to  persons ;  Id. 

individually.  Id. 
relatively :  Id. 
crim.  con.  5.  685. 
personal  property.  5, 6. 
real  property  ;  4,  5, 6. 

corporeal.  5,  6. 
incorporeal.  6. 
detinue.  Id* 
replevin.  Id. 
trespass  vi  et  armis.  Id. 
by  whom  brought; 

upon  contracts.  Id.  7. 
for  wrongs.  7,  8. 
election  of.  8,  9. 
circuity  of.  9, 
joinder  in.  See  tit  Joinder* 
limitation  of.  13,  &c. 
notice  of.  26^  &c. 
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ACTIONS, 
personal, 

means  of  commencing ; 
in  King's  Bench.  104. 
Common  Pleas.  Id,  105. 
Exchequer.  105. 
mixed.  I.  35. 

penal.  See  tit.  Penal  Actions. 
trifling.  537,  &c. 
for  costs.  89,  &c. 

upon  attorney's  bill,  pending  taxation.  99.  Addend,  id. 
awards.  589*  865,  &c. 
bail  bonds  ;  320.  322,  3.  604. 

against  principal  and  bail  separately,  not  in  general  Bllowed.^22, 3. 
by  sheriffs,  &c. ; 

on  bail  bond,  taken  on  attachment.  243.  {d.)  244. 
of  debt  for  poundage.  IO62. 

trespau,  or  trover^  for  goods  taken  in  execution.  1022.  1030. 
lie  not  for  money  paid,  after  escape.  245,  6. 

expences  of  execution,  where  goods  are  unsold.  1062. 
against  sheriffs,  &c. ; 

asnunpnt^  debit  or  account^  for  money  levied.  1035. 
casey  for  not  taking  bail  bond.  244. 

replevin  bond.  1056. 
assigning  bail-bond.  259. 
extortion.  255,  6.  1062. 
escapes;  6. 

on  mesne  process.  245.  258, 9-  307.  331,  2,  3.  374.  494. 
final  process.  253.  1046.  1048,  9. 
false  returns.  6.  331,  2.  890. 
taking  insufficient  pledges,  &c.  6.  337.  {k.)  1056. 
removing  goods,  without  paying  landlord,  on  execution.  1032,3. 
trapasSf  for  arresting  plaintiff,  or  taking  his  goods,  by  ^  wrong  name. 

187.  4»S6. 
giving  possession  of  more  than  is  recovered  in  ejectment* 

105a. 

lie  not,  for  arresting  peer.  2 1 8. 

witness.  222. 

certificated  bankrupt,  or  person  discharged 
under  insolvent  act.  236. 
clergy  man,  attending  divine  service.  ^41.(6.) 
for  selling  goods,  after  bankruptcy.  1026.  ' 

for  penalties,  on  Lords'  act.  255,  6. 
relating  to  cuitoms  and  excise^  by  whom  brought.  540,  41. 
concerning  lotteries,  541. 

stamp  duties.  Id. 
consolidating.  See  tit.  Consolidating  Actions, 
scire  facias  and  error  considered  as  actions.  1U9«  20.  1182.  1195. 
ADDING  Pleas.  See  tit.  Pleas  and  Pleading. 
ADDITIONS,  sUtutc  of, 

when  it  may  be  pleaded.  660. 
pliea  of,  a  nullity  in  C.  P.  581. 
amendment  after.  729* 
ADJOURNMENT, 
of  essoin.  125.  471. 

execution  of  inquiry.  60O. 
ADJOURNMENT  DAY, 
notice  of  trial  for.  796. 
entering  causes  for.  849i  ^0. 
in  Exchequer  Chamber.  1224. 

4m2 
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ADMINISTRATORS,  See  tit.  Executors  and  Admimsirator$. 
de  bonis  non  ; 

scire  facias  by  or  against.  1 156. 
ADMIRALTY  COURT,  suits  in.  15. 
ADVOWSON, 

in  gross,  not  extendible  on  ekirit,  1052. 
AFFIDAVITS, 

of  cause  of  action  ; 

in  uhat  cases  requisite.  185,  6'. 

in  actions  against  prisoners.  362,  3,  4,  5. 

by  whom  made.  200,  201. 

by  third  person,  cannot  be  answered  by  affidavit  that  plaintiff  is  atrani- 

,   ^         ,  ,       ^  ported  felon.  201. 

before  whom  made.  I69.  176.  201,  2.  513. 
must  contain  deponent's  place  of  abode  and  addition.  201. 
aliter  of  defendant's.  Id, 

what  a  sufficient  description  of  place  of  abode,  or  addition.  Id.  Addend,  il 
when  made.  169.  176. 
where.  202,  3. 

must  not  be  entitled  in  a  cause.  202.  513,  14. 
need  not  be  entitled  in  any  court.  202. 

purporting  to  have  been  sworn  before  deputy  filacer,  sufficient  203. 
jurat  of,  when  sworn  in  court.  202. 

before  a  judge.  Id.  203. 
common.  192,  3. 
hpecial.  193,  4. 
made  abroad.  I87.  203.  Addend,  id. 

in  Scotland  or  Ireland.  Id. 
form  of  in  England,  to  arrest  in  Ireland.  203.  (rf). 
must  be  direct  and  positive.  204,  5. 
certain  and  explicit.  205,  6. 
single.  213. 
as  deponent  believes,  when  sufficient.  204,  5. 
by  executor  or  administrator.  204. 
assignee  of  bankrupt.  Irf.  211. 
bond.  204,  5.  211. 
in  trover.  193.  208,  9. 

detinue.  193. 
on  lottery  act.  I94.  208,  9. 

bills  of  exchange.  205, 6.  Addend,  to  p,  206. 
promissory  notes.  206. 
for  goods  bargained  and  sold.  194,  5. 
sold  and  delivered.  205. 
hire  of  carriages.  206. 
wages.  205,  6. 
work  and  labour.  206. 
money  lent,  by  a  married  woman.  Id. 
paid.  192.  (c).  205,  6. 
had  and  received.  206. 
principal  and  interest  on  bond.  205.  207 
stipulated  damages,  &c.  195,  6.  206,  7. 
negativing  tender,  by  the  bank  acts ; 
not  necessary  in  tr&oer.  209. 
when  made  by  plaintiff.  Id,  210. 
agent.  210,  11. 
partner.  211. 
co-assignee  of  debt.  Id. 
administrator.  Id. 
assignee  of  bankrupt  Id. 
need  not  now  be  very  particulai:.  212* 
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AFFIDAVITS, 

of  cause  of  action ; 

when  bank  notes  have  been  offered.  Id.  213. 
supplemental  or  contradictory,  in  K.  B.  213,  14. 

C.  P.  214. 
how  long  it  continues  in  force.  214. 
more  than  a  year  old.  215. 
office  copy  of,  in  C.  P.  175. 
want  of,  or  defect  in  ;  213. 

how  cured.  Id. 
mast  correspond  in  substance  with  process.  Addend,  to  p.  314. 
materially  different  from  process  or  declaration,  or  not  duly  filed,  &c, 

^rfd«M/.top.  213. 
court  will  not  go  out  of.  213,  4. 

need  not  be  made  before  outlawry.  155. 

with  whom  filed.  518. 

effect  of  charge  for  by  attorney,  in  rendering  his  bill  taxable.  Addend. 

V  .  ,  to  P-  93. 

bemg  under  40«.  537,  8. 

arising  in  a  particular  county,  &c.  540. 

not  necessary,  to  move  for  interest,  on  affirmance  of  judgment  in  Ex- 
chequer chamber.  1232. 
of  execution  of  articles  of  clerkship.  57,  8,  9.  63.  518. 
service  under  same.  63.  5 1 8. 
payment  of  duty.  63,  4. 

service  of  summons  or  attachment.  131,  2.  268,  p. 
execution  of  distringas.  132.  268,  9. 
death,  &c.  for  reversing  outlawry.  159.  l63,  4. 
service  of  Jv^HMma,  in  Exchequer.  177,  8. 

common  process  :  267.  513.  515,  I6. 
before  whom  made.  515,  I6. 
with  whom  filed.  518. 
notice  of  bail.  Addend,  to  p.  278. 

justification.  287.290,91. 
render,  not  necessary  to  complete  it,  in  K.  B.  313. 
unnecessary,  in  C.  P.  Id.  314. 
declaration  in  cjettment.  504,  &c.  Addend,  to  p.  508. 
and  attendance  on  summonses.  99.  375.  483,  4. 
caption  of  bail,  by  commissioner.  276.  '21%.  288. 
justification  of  same.  286,  7.  291,  2. 
delivery  of  declaration  against  prisoners ; 

in  custody  of  sheriff,  &c.  345,  6.  Addend,  to  p.  346. 
marshal,  unnecessary.  359. 
warden.  360.  365. 
gaoler's  signing  certificate.  374.  385. 
notice,  &c.  on  Lords'  act.  3^4. 
signature  of  note  on  same  :  388. 

title  of.  Id. 
merits,  when  necessary  to  slay  proceedings  on  bail  bond,  in  K.  B.  324. 

Addend,  id. 
not  necessary  in  C.  P.  324,  5. 

Exchequer.  325. 
to  set  aside  regular  judgments.  502.  585,  6. 
change  the  venue.  626. 
defendant's  residence,  on  claim  of  conusance.  657. 
truth  of  pleas  in  abatement ;  664,  5. 

may  be  made  before  declaration.  665.  (c)^ 
with  whodl^filed.  518. 
puis  darrein  continuance.  880. 
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AFFIDAVITS, 

of  due  execution  of  award,  &c.  868. 
service  of  copy  of  rule,  &c.  869. 
demand  and  refusal  of  costs,  &c.  521.  800.  869. 
increased  costs^  in  K.  B.  1004. 
C.  P.  Id. 

with  whom  filed.  518. 
award  of  fieri  facias.  1039*  (c). 

debt  being  in  danger,  to  ground  immediate  extent  in  chief.  IO69, 70, 71. 

1083,4.1120. 
in  aid.  1088,9. 
penooal  notice  of  scire  facias,  in  C.  P.  1138. 

service  of  notice  of  motion,  for  interest  on  affirmance  of  judgment  in 

Exchequer  chamber.  1232. 
on  motions;  513,  14. 

before  whom  made.  513. 

title  of,  as  to  the  court.  Id.  514. 

names  of  parties,  &c.  326.  514,  15. 
contents  of.  515. 

clerical  errors  and  mistakes  in.  Id. 

when  it  may  be  made,  or  not,  before  attorney  in  the  cause.  202. 515, 
'  16.  Addend,  to  p.  5l6. 

jurat  of; 

when  made  in  court.  202,  3.  513,  14. 
before  a  judge.  Id. 

commissioner.  513. 
by  illiterate  persons.  5l6. 
two  or  more  deponents.  Id. 
amendment  of.  288.  292.  51 6. 
at  what  time  made,  and  produced  in  court  517. 
cannot  be  used,  if  filed  after  obtaining  rule  nisi.  Id. 
filing,  in  K.  B.  Id. 

C.P.  Id.  51S. 
supplementary.  507.  515.  Addend,  to  p.  528. 
office  copies  of.  522. 
*    on  shewing  cau3e ;  Id. 

party  must  be  prepared  with,  in  support  of  his  whole  case.  522. 
how  entitled.  513,  14,  15. 
delivering  over.  522. 
filing;  517,  18.  522. 
fiuftc  pro  tunc.  522. 
on  enlarged  rule.  523,  4. 
what  may  be  read.  Id. 
in  criminal  cases.  529* 
for  re-admitting  attorney.  72,  3. 

striking  attorney  off  the  roll  at  his  own  instance.  Addend,  to  p.  82. 

admitting  plaintiff  to  sue  inform^  pauperis,  112. 

obtaining  distringas,  on  stat.  51  Geo.  111.  c.  124.  131,2.  177. 

setting  aside  service  of  writ  in  wrong  county.  190. 

opposing  discharge  of  seamen.  224. 

obtaining  discharge  of  insolvent.  235. 

further  lime  to  justify  bail.  297* 

opposing  bail ;  287- 

when  not  allowed  to  be  read.  298.  Addend,  id. 
attachment  against  sheriff; 

for  not  returning  writ.  330. 

bringing  in  body.  334.  Id.  (A), 
for  non-payment  of  money.  521. 
additional  day  rules.  380. 
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AFFIDAVITS, 

for  setting  aside,  or  staying  proceedings  on  bail  bond ;  324,  5. 

bow  entitled.  326.  514. 
against  sberiff ;  338,  9* 

should  be  made  by  defendant.  Addend,  id, 
on  the  merits.  338.  54S. 
pending  error.  547* 
till  security  be  given  for  costs.  554,  5« 
proceeding  on  stat.  1  Geo.  IV.  c  87*  §  !•  Addend,to  p.  508. 
leave  to  enter  up  judgment,  on  old  warrant  of  attorney :  Addend,  to  p. 

572, 3. 
in  King's  Bench.  499-  571,  2,  3. 

Common  Pleas.  572,  3. 
sworn  in  Scotland.  572^  Addend,  id. 
by  whom  made.  573. 
when  dispensed  with.  Id. 

where  plaintiff  resides  in  an  enemy's  country.  572,  3. 
inspect  books,  &c.  6 19. 

enter  suggestion  on  court  of  conscience  acts.  973, 4. 
compounding  penal  actions.  575. 
referring  bills  or  notes  to  master,  or  prothonotaries.  588. 
changing  venue.  630,  31,  2. 
pleading  double,  not  necessary.  682,  3. 
judgment  as  in  case  of  a  nonsuit :  807,  8,  9« 

what  if  fiedse.  8O9. 
putting  off  trial,  in  K.  B.  ^13,  &c. 

C.  P.  Id. 
obtaining  view.  831. 

making  submission  to  arbitration  a  rule  of  court.  868. 
attachment,  for  not  performing  award :  869- 

how  entitled.  Id.  87O. 
setting  aside  award :  875. 

how  entitled.  Id. 
trials  at  bar.  788. 
new  trials :  919,  20. 

by  jurymen,  not  received.  915,  l6. 
falsifying  testimony  of  witnesses  at  trial.  914. 
costs,  on  stat.  43  Geo.  III.  c.  46.  §  3.  999' 
reviewing  taxation  of  costs.  1005. 
leave  to  issue  scire  facias^  on  old  judgment.  1138,  9* 
rule  to  answer  matters  of.  81, 2. 
stamp  duty  on.  516. 

when  one  stamp  is  sufficient,  or  several  are  necessary.  Id.  517* 
filing.  517>  18. 
AFFIRMANCE  DAY,  in  Exchequer  Chamber.  1224. 
AFFIRMATION.  See  tit.  Quaker. 
AGENT, 

and  attorney,  relation  of  considered.  111. 

appearance  by.  Id. 

duties  of.  78,  9. 

affidavit  of  debt  by.  210,  11. 

service  of  clerkship  to.  6l. 

acting  for  unqualified  persons,  66. 

employment  of^  and  how  considered.  111. 

notices  to.  Id.  594,  5.  794. 

delivering  copy  of  bill  to,  against  principal.  86.  Id.  {k.) 

bills  of,  taxable.  95,  6. 

not  necessary  to  be  signed.  96. 
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AGREEMENT, 

to  put  in  bail,  &c.  245. 
stay  proceedings.  798. 

execution.  578,9.  1137. 
not  to  bring  writ  of  error.  1 125,  6.  1 173,  4. 
delivering  copy  of.  6 10. 
AID  PRAYER, 

plea  of,  must  be  verified  by  affidavit.  664. 
AIEL  and  BESAIEL,  damages  on  writs  of.  897. 
ALIAS, 

in  declaration,  not  cause  of  demurrer.  458.  (6.) 

writs  of.  See  tit.  Ca.  sa.  Fieri  facias^  Juryprocesi,  Process,  and  Scire  faeioi, 
ALIAS  prout  patet  753. 
ALIEN, 

when  privileged  from  arrest.  236,  7. 
discharge  of  bail  of,  on  alien  act.  317. 
enemy,  plea  of,  in  abatement.  658. 
bar.  Id,  668. 
not  pleadable  with  non  assumpsit^  or  tender,  &c.  680. 
proceedings  against,  cannot  be  stayed  after  verdict.  668  («). 
ALLOCATUR,  of  Master  or  Prothonotaries ; 
arrest  not  allowed  on.  195. 

attorney  entitled  to  possession  of,  on  taxing  his  bill,  in  C.  P.  100. 
attachment  for  non-payment  of  costs  on.  492,  3.  521. 
indorsement  of,  on  posiea,  not  evidence  of  judgment.  909. 
must  be  personally  served,  to  ground  attachmenl.  521.'  1005. 
ALLOWANCE, 

of  bail,  rule  for;  300,  301. 

setting  aside.  259.  301. 
writs  of  certiorari,  and  habeas  corpus.  405. 

pone  and  recordari,  &c,  418. 
writ  of  error.  1185,  6. 
to  prisoners,  on  Lords'  act.  387,  8. 
AMBASSADORS,  216,  17. 

servants  of,  not  required  to  give  security  for  costs.  553. 
AMENDMENTS,  501,  2. 

at  common  law ;  728,  9*  744,  5.  776. 

whilst  proceedings  arc  in  paper.  72 8,  9.  744,  5. 
how  made.  729* 
by  judge  at  nmpntt«.  Id. 
of  mesne  process.  147-  168.  176.  182. 
appearance,  in  wrong  name.  268. 
bail-piece.  288.  297. 
affidavit  of  caption  of  bail.  Id. 

justification  of  bail.  288.  292.  297. 
notice  of  justification;  290,91. 
service  of.  291.  297- 
jifra^«  of  affidavits.  288.  292.  51 6. 
^ieclarations ;  448.  728,  9. 
in  title.  431.  745.  748. 
venue.  621,  2.  628. 
nature  of  action.  729,  SO. 
before  plea.  739. 
4ifterplea;  729.  739,40. 

in  abatement  of  misnomer.  729.  f  44. 

statute^ additions, &c*  729, 
f)i  ttul  tiel  record.  Id. 
second  term.  Id.  730. 
issue.  741.  747. 
Terdict  729.  741.  747. 
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AMENDMENTS, 
at  common  law ; 
of  declarations ; 

in  actions  on  bail-bonds,  in  C.  P.  7^3. 
real.  731. 

of  ejectment.  Id,  732. 
penal.  744,  5. 
by  adding  count,  in  K.  B.  729)'30. 
C.  P.  730. 
alledgtng  new  right  of  action.  Id. 
without,  or  on  payment  of  costs,  &c.  739?  My  41. 
time  to  plead  after.  48I9  2.  488.  740. 
rule  to  plead,  in  K.  B.  482.  488.  740. 

C.  P.  482.  488.  740,41. 
pleading  de  novo^  in  C.  P.  740,  41. 
notice  to  declaration  in  ejectment.  732. 
rules  of  court.  528. 
particulars  of  demand,  or  set  off.  6l4. 
pleas,  replications,  &c.  502.  74>1,  2. 

in  abatement,  not  allowed.  662. 
replication  to  sham  plea,  without  costs.  743.  (d)» 
by  withdrawing  replication,  and  replying  de  novo,  741. 
after  demurrer  or  joinder.  742. 
argument.  Id, 

opinion  of  court  given.  Id,  (1).  744. 
by  withdrawing  demurrer,  and  pleading  or  replying  de  nov9,  743. 

taking  judgment  of  assets,  fvancfo  aceiderini. 

744. 
adding  nmiliter.  931. 
traverse.  Id. 
by  statute ;  728. 

when  proceedings  are  entered  on  record.  744,  5,  6.  776, 
statutes  of,  what :  745,  6. 

extend  to  penal  actions.  746.  9^4,  5. 

not  to  criminal  cases.  746. 
require  something  to  amend  by.  Id. 
of  process  in  inferior  courts.  Id. 
after  nonsuit,  for  defect  in  bill  of  particulars.  6 14. 

variance,  in  undefended  cause,  7^9- 
error;  747,  8. 

when,  where,  and  how  made.  Id, 
of  proceedings  in  inferior  courts.  748. 
cosU  on.  Id.  749. 
of  fines.  732*  3,  &c. 
recoveries.  732,  3.  735,  &c. 
prtBcipe  for  writ  of  entry.  735. 

warrant  of  attorney  for  suffering  recovery,  not  allowed.  Id.  736.  Ad- 

dand,  to  p.  736. 
original  writ.  125.  746. 

mesne  process ;  147.  170.  182.  457*  745.  Addend,  io^,  174. 
when  not  allowed  :  182. 

in  inferior  courts.  746. 
bill;  Id. 

against  attorney.  86.  754. 
memorandum.  Id. 
declaration  and  pleadings.  Vide  supra, 
writ  of  inquiry.  591,2. 
niii  prius  roll.  746* 
order  of  rmi  prius*  852. 
jury  process.  932,  \c. 
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AMENDMENTS, 
by  statute ; 

ofpostea.  74£,7'  901.  909. 
special  verdict.  746,  7.  9^4. 

case.  906. 
judgment.  7^7*  9^9-  951,  2.  1003,  4. 
execution.  7^7'  1015,  16.  1036,7.  1045. 
rolls,  &c.;  769. 

not  allowed  in  C.  P.  where  it  would  deface  the  roll.  740. 
docket,  or  list  of  committitur$,  371 ,  2. 
scire  facias  ;  II60. 

against  bail.  Id, 
writs  of  error;  1205,  &c. 

not  allowed  on  appeals,  or  process  on  indictments,  &c.  1206. 
certiorari.  121 6. 
recognizance  of  bail  in  error.  1206. 
not  actually  made,  on  stat.  16  &  17  Car.  II.  c.  8.  935. 
AMERCEMENT, 

of  shehfT,  for  not  bringing  in  the  body.  332. 

disused,  and  why.  Id. 
debt  for.  4. 

avowry  or  cognizance  for.  67O. 
prof  also  clamor  e.  894.  990. 
AMERCIAMENTS, 

roll  of  estreats  of,  in  K.  B.  7^4. 
AMICABLE  CONTEST, 

plea  of.  670. 
AMOVEAS  MANUS, 

judgment  of.  l64.  1102.  1108. 
writ  of;  163,4.  1100.  1108. 
proceedings  on.  1 108, 9* 
ANCESTOR  and  HEIR.  See  tit.  Heir. 
ANCIENT  DEMESNE.  418.  653. 
ANNUITY, 

action  of ;  4. 

not  within  statute  of  limitations.  15. 
process  in.  125. 
declaration  in.  438. 
judgment  in.  938.  1 141. 

execution  in,  when  allowed  for  arrears  only.  1013.  1 140,  41. 
motion  to  set  aside;  508,  &c. 
by  whom  made.  510. 
after  what  time.  511. 

when  court  will  order  deeds,  &c.  to  be  cancelled.  510,  11.  565. 
in  what  cases  they  will  not  interfere.  511,  12. 
objections  must  be  stated  in  the  rule  nki.  512. 
bond,  when  proveable  under  commission  of  bankrupt,  and  when  not.  233, 4. 
action  on  ; 

staying  proceedings  in.  559^  60,  61. 
pleadings  in.  71 9. 

within  sut.  8  &  9  W.  III.  c.  1 1.  §  8. 604. 1 141,  2. 
motion  for  leave  to  take  out  execution.  1141,  2. 
debt  lies  not  for  arrears  of,  charged  on  land.  4. 
scire  facias  for  subsequent  arrears ;  1 133.  1 141. 
when  necessary,  and  when  not.  1140,  41. 
bail  in  error  not  required  on  award  of  execution  in.  II94. 
value  of,  when  proveable  under  commission  of  bankrupt,  and  when  not. 

232,  3,  4.  Addad.  id. 
grantor  of,  when  discharged  by  bankruptcy.  Id.  234.  Addend,  id. 
under  insolvent  act.  233,  4.  38a  {g). 
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ANNUITY. 

surety  for  payment  of.  See  tit.  Surety. 

defeasance  on  warrant  of  attorney^  how  stated  on  memorial  of,  564. 
APPEAL.  77. 1206. 
APPEARANCE, 

in  person.  54.  106. 
by  attorney ;  Id. 

at  common  law :  Id, 

of  corporations.  106. 
by  sUt.  Wesim.  2.  54.  106. 
who  may  or  may  not  appear  by.  106.  126. 
without  warrant,  effect  of.  107.  545. 
for  an  infant.  267. 
by  fnrochein  amy.  113. 

guardian.  Id. 
what.  262. 

different  from  bail.  Id, 
voluntary  or  compulsive.  Id* 
common* 

in  King's  Bench,  by  original ; 

with  whom,  when,  and  how  entered  : 

by  defendant,  on  summons,  attachment,  or  diitrifigoi.  122.  126. 

262,  3. 
capias.  265,  6. 

prisoner's  discharge.  235.  343,  4. 375. 
by  defendant's  attorney.  266,  7. 
in  Common  Pleas ; 
sufficient,  on  summons,  attachment,  or  distress,  &c.  262. 
entered,  in  cases  where  special  bail  is  not  necessary.  264. 
with  whom,  when,  and  how  entered : 
by  defendantf  on  summons,  attachment|  or  distringas.  122.  126. 

262,  3. 
capias.  265*  6. 
by  defendants  attorney.  266. 
day  of,  ordered  to  be  entered  in  filacer^s  book.  340. 
by  plaintiff,  on  sut.  12  Geo.  I.  c.  29.  267«  8,  9. 

43  Geo.  III.  c.  46.  §  2.  250,  51. 
45  Geo.  III.  c.  124.  §  3.  137.  139-  ^9-  {a). 
51  Geo.  III.  c.  124.  §  2. 131,  2.  268,9* 
53  Geo.  III.  c.  17.  §  115.  269.  (6). 
with  whom,  when,  and  how  entered,  in  K.  B.  267i  8. 

C.  P.  268. 
affidavit  for,  may  be  sworn  before  attorney,  in  C.  P.  515,  l6. 
cures  irregularity  in  process.  182. 
to  attachment  of  privilege,  in  C.  P.  85. 
bill  filed  against  attorney,  in  C.  P.  87,  8. 
reverse  outlawry.  159* 
how  triable.  263. 
entry  of.  Id. 

on  removal  by  pone  or  rccordari^  &c.  420. 
when  judgment  cannot  be  signed  for  want  of.  574. 
to  extents.  1102,3. 
in  stire  facias.  See  tit.  Scire  Facias. 
APPEARANCE  DAY.  122. 
APPOINTMENT, 

by  master  or  prothonotaries ; 

to  compute  principal  and  interest  on  bill  of  exchange : 
notice  must  be  given  of,  in  C.  P.  590,  91' 
to  tax  costSi  on  rule  to  bring  money  into  court.  648, 9* 
discontinue,  709* 
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APPOINTMENT, 

to  nominate  special  jury.  837' 
attendance  on.  80. 99- 
ARBITRAMENT, 

pleaof.  668.  671. 
ARBITRATION, 
what.  851. 
submission  to; 

where  a  cause  is  depending :  Id.  852. 

by  rule  of  court,  or  judge's  order.  Id.  866.  868. 

order  of  nisi  prius.  852.  and  see  tit.  Order  of  Nisi  PrtML 
where  no  cause  is  depending:  851,  2. 
by  agreement  of  parties;  852. 
in  writing.  Id. 

by  parol.  Id.  854.  865.  872. 
on  Stat.  9  &  10  W.  III.  c.  15.  852,  3. 
intent  of  that  act.  853. 
what  submissions  are  within  it.  Id.  854. 
upon  inclosure  acts.  852.  874,  5. 
in  what  manner,  and  by  whom,  made.  107*  854,  5. 
how  far  a  stay  of  proceedings.  545.  855. 
effect  of  agreement  to  refer.  855. 

when  and  how  determined,  or  revoked.  Id.  856,  7-  870.  942. 
consequences  of  revoking.  855,  6. 
swearing  witnesses,  appointment,  &c.  857- 
choosing  umpire..  Id,  858. 
enlarging  time  for  making  award  ;  498.  858,  9. 

motion  and  rule  for,  when  and  how  made,  in  K.  B.  859. 

C.  P.  Id. 
privilege  from  arrest,  during  attendance  on.  222.  Addend,  id. 
award;  859* 

by  whom  made,  on  a  reference  to  several.  Id. 

when  complete.  Id. 

alteration  of.  Id.  860. 

not  vitiated,  by  improper  persons  joining  in  it.  860. 

stamp  duty  on.  Id. 

general  requisites  of :  Id. 

certainty.  Id. 
when  final.  Id.  86 1. 
good  in  )>art,  and  bad  in  part.   86 1, 
rosts  on  ;  Id.  862,  &c.  972. 

of  arbitrators.  864. 
not  tantamount  to  judge's  certificate,  under J|l|^&  23  Car.  II.  c.  9.  979* 
sum  found  by,  considered  as  rfcorfre(/,  withjfr43  Geo.  111.  c.  46.  §  3.  99^' 
enforcing ; 

by  action  :  865, 6. 

when  award  is  not  made  within  the  limited  time.  Id. 

for  greater  sum  than  verdict.  870,  71.  1013. 
venue  cannot  be  changed  in.  623. 
evidence  in,  of  judge's  order  of  reference.  866. 
,         by  attachment :  865,  he. 

in  what  cases  granted,  and  what  not ;  866,  7,  8. 

for  non-payment  of  costs,  pursuant  to  award.  492,  3. 

costs  of  reference.  866. 
after  foreign  attachment  in  London.  868. 
against  peers,  &c.  866. 

bankrupts.  230.  866,  7. 

feme-covertis.  867. 

executors  and  administrators.  Id.  868. 
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ARBITRATION, 
award ; 
enforcing ; 
by  attachment  : 

against  assignees  of  bankrupt.  S68. 
on  copy  of  award.  866". 

making  submission  a  rule  of  court;  508.  858,  9-  868.  871* 
motion  and  rule  for,  in  K.  B.  868. 

C.  P.  Id, 
affidavit  for.  Id, 
personal  service  of  award  ; 

when  necessary :  Id,  869- 

not  to  be  inferred.  869. 
when  no^.  871,2. 
demand  of  money,  &c.  868,  9* 
by  whom  and  how  made.  Id, 
service  of  copy  of  rule,  &c.  Id. 
motion  and  rule  for,  when  and  how  made :  49^.  869. 
affidavit  in  support  of;  869. 

must  state  time  of  executing  award,  in  C.  P.  Id. 
when  time  for  making  award  has  been  enlarged.  Id. 
how  entitled.  Id,  870. 
quaker's  affirmation.  870. 
rule  nisi  for,  must  be  personally  served.  869. 
what  may  be  shewn  for  cause  against  attachment,  and  why :  876. 

illegality  of  award.   Id. 
prisoner  in  custody  on,  compellable  to  deliver  up  his  effects  on 

Lords' act.  393. 
by  signing  judgment,  and  taking  out  e.\ecution  :  865,  870,  71)  2.  IOO9. 

1012,  13. 
when  greater  sum  is  awarded  than  amount  of  verdict.  870,  71. 
validity  of,  cannot  be  disputed,  in  action  thereon.  873. 
setting  aside ;  872,  &c. 
at  common  law.    872. 
by  slat.  9  &  10  W.  III.  c.  15.  f  2.  Id. 
lime  allowed  for.  Id, 
grounds  of:  Id,  873,  4,  5. 
generally.  872,  3. 
in  particular  cases.   873,  4. 
for  improper  stamp.  874. 
on  inclosure  act.  Id,  875. 
mode  of.  875. 

motion  and  rule  for,  when  and  how  made:  503.  518.  875,  6. 
affidavit  on ;  875. 
^ow  entitled.  Id, 
costs  on  ;  86 1«  &c. 

where  submission  is  silent  respecting  them.  861,  2. 

they  are  to  abide  the  event  of  award.  862,  3.  972. 
'  in  discretion  of  arbitrator.  863,  4. 

cause  goes  off  on  ineffectual  arbitration.  864. 
award  is  for  less  than  fifteen  pounds.  99^, 
taxing.  864. 
pleadings  on.  671,  2.  719-  872,  3.  (i). 
bail  in  error,  in  debt  on  bond,  for  performance  of.  1 192. 
ARBITRATOR, 

amendment  of  verdict  by  notes  of,  not  allowed.  746.  (ft).  871. 
not  bound  to  consider  matters  of  an  equitable  nature.  86 1. 
charges  of.  864. 
ARGUMENT, 

moving  for^  io  K.  B.  529|  30. 
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ARGUMENT, 

moving  for,  in  C.  P.  5299  30. 
of  causes,  in  C.  P.  526,  ?•  177^  8. 
demurrers.    See  tit   'Demurrtri. 
writs  of  error.  1225. 
ARRAY,  challenging.    See  tit.  J  wry. 
ARREST, 

at  common  law.  145. 

by  statute.  Id. 

previous  to,  and  on  stat.  12  Gto.  I.  c.  29.  185. 

by  stat.  51  Geo.  III.  c.  124.  j  1.  186,  7- 

cases  provided  for  by  the  above  statutes.  188. 

changes  it  has  undergone.  187- 

when  allowed ; 

in  general.  192. 

upon  plaintiff's  affidavit.  Id.  193. 

by  rule  of  court,  or  judge's  order : 

on  affidavit  made  abroad.  187-  203. 
in  Scotland  or  Ireland*  Id. 
in  actions  for  general  damages.  187,  8.  192,  3. 
in  assumpsit^  or  covenant  for  payment  of  money.  192,  3. 
Je^f,  on  remedial  statute.  194. 
statute  authorizing.  Id. 
bond  for  payment  of  money.  195. 

penormance  of  promise  of  marriage.  Id, 
award.  199. 
for  stipulated  damages.  195.  206,  7* 
in  detinue,  193. 
trover.  Id.  208. 
when  not*; 
in  general:  188.  193. 

assumpsit f  or  covenant  to  indemnify,  kc.  193. 

for  goods  bargained  and  sold.  I94,  5. 
on  prothonotary's  allocatur.  195. 

policy  of  assurance,  without  ac^ustment,  &c.  Id. 
debty  on  penal  statute.  194.   ' 

recognizance  of  bail.  Id.  1130. 
bail,  or  replevin  bond.  194. 
for  penalty.  195. 
in  case,  or  trespass.   193* 
when  allowed  or  not,  after  former  arrest.  I96,  &c. 
pending  error.  196. 
after  nonpros.  197- 

discontinuance.  Id. 
.nonsuit.  Id. 

judgment  on  plea  in  abatement.  Id. 
bankruptcy  of  plaintiff.  Id. 
supersedeas.  198.  377,  8. 
compromise  of  former  action.  198. 
arrest  abroad.  Id. 
foreign  attachment.  Id.  199* 
in  debtf  on  judgment.  194.  1999  &c.  378.  1036. 
second  action,  by  assignees  of  bankrupt.  197. 
for  costs,  on  nonsuit.  200. 
where  cause  of  action  was  originally  under  15L  Id, 
for  what  sum ; 
generally.  185,  &c.  192.  200.  264. 
on  bills  or  notes.  186.  192. 
in  JFales.  192. 
counties  palatine.  Id. 
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ARREST, 

for  what  sum ; 
in  debt  on  bond,  for  payment  of  money.  195. 

performance  of  covenants,  &c.  Id, 
where  there  have  been  mutual  dealings.  Id.  196. 
on  common  process,  allonred  for  any  sum  not  exceeding  40/.  170.  I74. 315. 
for  more  than  sum  due,  consequence  of.  503. 
affidavit  in  support  of.     See  tit.  Affidavits, 
privileges  from : 

of  royal  family.  215. 

servants  of  king's  household.  Id, 

gentlemen  of  king's  privy  chamber.  Id. 

king's  debtor,  &c.  Id.2l6. 

ambassadors,  and  their  domestic  servants.  2l6,  17. 

peers  and  peeresses,  and  their  servants.  217,  18. 

members  of  the  House  of  Commons.  218. 

convocation,  and  their  servants.  Id. 
corporations  aggregate.  Id, 
hundredors.  Id. 

attornies  and  officers  of  the  court.  74, 5, 6, 218, 19.  221,  &c. 
executors  and  administrators.  219* 
married  women.  Id,  220,  21. 

parties  to  the  suit,  and  their  attornies  and  witnesses.  221t  &c.  240.  8I7. 
persons  attending  arbitrators.  Addend,  to  p.  222. 

commissioners  of  bankrupt.  222,  3. 
witnesses  attending  courts  martial.  223,  4. 
seamen.  224,  5,  o. 
marines.  Id, 
soldiers.  225,6. 
bankrupts.  226,  &c. 

insolvent  debtors,  and  fugitives.  234, 5^6, 
prisoners  discharged  on  stat.  48  Geo.  III.  c.  123.  395. 

53  Geo.  III.  c.  102.  J  29-  Id,  ^96,  7- 

54  Geo.  III.  c.  23.  J  14.  397,  8. 
aliens.  236,  7- 

insane  persons.  237* 

local.  215.240,41. 

temporary.  215.  226,  7,  239,  40. 

how  taken  advantage  of.  223,  &c.  237.  241.  (6). 
by  whom  made.  237,  8. 
under  what  authority :  Id, 

within  a  liberty.  289. 
when ;  Id,  240. 

on  Sunday :  239. 

absolutely  void.  Id,  (e). 
where;  240,  41.  Addend,  to  p.  240. 

of  clergymen.  Id, 
in  what  manner.  241.  Addend,  id, 
fees  for,  justices  at  sessions  not  authorized  to  fix.  256. 
wrongful,  will  not  justify  subsequent  detainer  by  plaintiff.  237.  241. 
aUter  by  a  third  person.  241. 
malicious,  remedy  for.  195,6.  II71.  (g). 
cons^uences  of.  242.  342. 
upon  exigifacioi,  151,  2. 

cajfias  utlagatum,  153,  4. 
by  virtue  of  escape  warrant.  240.  256,  7,  8. 
proceedings  on,  under  stat.  43  Geo.  III.  c.  46.  f  2.  249,  &c. 
for  more  than  sum  due,  consequence  of.  195,  6.  997 9  8. 
on  judgment,  without  process  of  execution*  1041,  2. 

extent.  1072,3. 
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ARREST, 

indictment  for  preventing.  260.  if), 
ARREST  of  JUDGMENT, 

ground  and  mode  of  taking  advantage  uf.  924. 

motion  in,  when  and  how  made,  in  K.  B.  509.  plK  935. 

C.  P.  520.911.935,6, 
after  verdict.  935. 
on  inquisition.  Id,  9^6- 
not  allowed,  after  judgment  on  demurrer ;  778.  924,  5. 
nor  for  any  thing  that  is  aided  or  amendable  ;  925. 
or  might  have  been  pleaded  in  abatement.  926. 
in  audita  querela,  §25, 

for  misjoinder  of  counts,  cured  by  verdict.  §26. 
after  judgment  by  default.  778,  9-  925.  933, 4. 
on  extents.  1108. 
rule  for,  in  C.  P.  935,  6. 
making  absolute.  936. 
discharging.  Id, 
proceedings  thereon.  Id, 
in  action  for  words.  929*  C'')- 
costs  on.  999' 

limitation  of  actions  after.  15. 
ARTICLES  of  CLERKSHIP.     See  tit.  Attomies. 
ASPORTAVIT,  costs  on.  976,  7. 
ASSAULT  and  BATTERY, 
actions  for ;  6. 

limitation  of.  14.  ' 

declaration  in.  449. 
costs  in ;  9^6,  966,  976.  978,  9-  983. 
in  inferior  courts.  980*  81. 
ASSETS,  669.  946,  7. 

infuturo.  See  tit.  Exemtors  and  Administrators, 
ASSIGNEE,  of  chose  in  action ; 
actions  by.  7- 
debl; 
affidavit  of  debt  by.  204,  5. 
ASSIGNEES  of  BANKRUPT.  See  tit.  Bankrupt. 
ASSIGNMENT  of  debts  to  king;  1092,3. 
history  of.  Id, 
extent  on.  IO92. 
errors.  See  tit.  Error. 

term  or  reversion,  how  stated  in  pleading.  450.  (a), 
fraudulent,  will  not  defeat  execution.  1021. 
ASSIZE,  damages  in.  896,  7. 
ASSUMPSIT, 

actions  of;  2, 3.  8.  51. 118. 

upon  promises  to  pay  money.  2,  3. 
repay  money.  3. 

do  or  forbear  some  other  act.  Id, 
common.  2. 
special.  3. 
express.  2, 3. 
implied. /d.  871.  1013. 
lie  not,  OD  running  accounts  between  merchants,  &c.  2. 

by  landloid  against  sheriff^  for  rent  on  execution.  1033. 
limitation  of.  14.  &c. 
arrest  in.  192,  3. 
declaration  in.  439,  &c. 
staying  proceedin^^  in,  on  payment  of  debt  and  costs.  558* 
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ASSUMPSIT, 
actions  of; 

assessing  damages  in,  without  a  writ  of  inquiry.  588|  &c« 
particulars  of  demand  in.  6ll,  12,  13. 
bringing  money  into  court  in.  640. 
pleas  in.  See  tit.  Pleas  and  Pleading, 
judgment  in.  938. 
damages  in ; 
how  ascertained.  897- 

when  some  defendants  are  acquitted.  901,  2. 
costs  in.  956.  966.  976.  995' 
interest  on  affirmance  of  judgment  in.  1173. 
execution  in.  937,  d.  1008. 
contribution  after  recovery  in.  903.  Id.  (a). 
ASSURANCE.  See  tit.  PoUcy  of  Insurance. 
ATTACHMENT, 
of  goods; 

in  trespass.  167* 

by  original.  126, 7*  See  tit  Process. 

on  justicies  in  county  palatine,  not  within  stat  51  Geo.  III.  c.  124. 133. 
of  the  person; 

against  peers,  &c. ; 
when  it  lies.  836. 
when  not.  217.  866. 
against  parties  to  the  suit; 

on  subp^na^  in  Exchequer;  158. 

with  clause  of  proclamation.  Id. 
for  non-payment  of  costs,  on  maste/s  or  prothonotary's  allocatur ; 
when  it  lies.  492,  3.  524.  1005. 
when  not.  562.  649. 709^ 
absolute  in  the  first  instance.  492,  3. 
nay  be  moved  for  the  last  day  of  term.  518, 19.  1005. 
Qtf.  if  bailable.  243.  {jfy 
for  non  payment  of  money ;  492,  3. 

in  nature  of  mesne  process.  243.  {d^  494. 
and  costs.  492. 

shewing  cause  against.  Id.  493. 
composition  money  in  penal  action.  576. 
costs,  on  staying  proceeding^.  557* 

bringing  money  into  court,  in  C.  P.  649* 
not  performing  award ;  See  tit.  Arbitration. 
afier  defendant's  discharge.  1047- 
of  privilege,  for  attornies.  See  tit.  Attachment  of  Privilege. 
against  attornies; 

for  not  performing  undertakings.  79.  249.  266.  492. 

delivering  up  deeds,  and  writingis,  &c.  79*  492. 
paying  costs,  &c.  Id. 
practising  in  another^s  name,  without  his  consent  68. 
general  misbehaviour.  81,  2.  492. 
proceedings  thereon.  493,  4,  5. 
against  officers  of  the  court.  5 1 . 

witnesses,  for  disobedience  to  subpcma  ; 

in  K.  B.  492.  835, 6.  Addend,  to  p.  836, 7. 
C.  P.  492.  836,  7.  Addend,  to  p.  836,  7- 
on  courts  martial.  836. 
against  sheriffs,  &c. 

for  not  returning  writ;  330, 31.  337. 492,  3. 518, 19. 

maybe  moved  for  the  last  day  of  term,  in  K.B.  331. 
bringing  in  body;  334. 337*  492,  3,  4.  518,  19* 
origin  of.  331, 2. 
4n 
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ATTACHMENT, 
of  the  person ; 

against  sheriffs,  &c. 

for  not  bringing  in  body ; 

when  it  lies,  and  when  not.  143. 307.  334,  5. 
against  surviving  sheriff.  334,  5. 

late  sheriff.  336. 
in  counties  palatine.  335,  6. 
when  moved  for,  in  K.  B.  335. 

C.P.  280,  81.  33S.  519. 
Exchequer.  335. 
on  last  day  of  term.  334.  337-  492. 

5ia.  19. 

must  be  issued  in  a  reasonable  time.  338. 
^    how  directed,  and  returnable.  337* 
affidavit  for,  in  C.  P.  334.  (k). 
proceedings  on,  bow  entitled.  337*  493.  515. 
costs  on,  in  action  against  acceptor  of  bill.  337 »  8. 
when  a  bar  to  assignment  of  bail  bond,  and  when  noL 

319,^. 
setting  aside  for  irregularity.  280, 81.  338, 9* 
when  regular ;  338,  9, 40. 

affidavit  for.  339,  40.  Addend,  to  p.  339* 
in  what  cases  it  shall  stand  as  a  security.  339t  40. 
against  gaolers,  &c.  on  lords'  act.  254,  5. 492. 
against  other  persons : 

for  a  rescue;  260,6l.  492. 

how  returnable.  260.  337. 
speaking  contemptuous  words  of  the  court,  or  its  process,  &c.  ipi- 

49^ 
disobedience  of  process.  172.  405.  418.  492. 
resisting  execution  of  habere  facias  possesiionemm  1059$  &c. 
motions  and  affidavits  for;  491,  2.  521.  S69» 

how  entitled.  337-  493.  515. 
rule  for,  in  K.  B.  492. 

c.  P.  493. 

Exchequer.  Id. 
how  entitled.  337.  493.  515. 
must  be  personally  served.  521. 
opening,  in  C,  P.  528. 
writ  of,  and  proceedings  thereon.  337.  493,  4,  5. 
when  it  may  be  executed  on  a  Sunday.  240.  493.  520. 
for  contempt,  not  in  general  bailable.  243,  4.  494. 
form  of  interrogatories  on,  in  C.  P.  495.  (a), 
out  of  Chancery,  bail  on.    See  tit.  Bail. 
prisoner  in  custody  on,  how  charged.  347« 

when  entitled  to  benefit  of  lords'  act.  381,  2. 
not  within  stat.  48  Geo.  III.  c.  123.  395. 
liable  to  give  security  for  costs.  556. 
penalties  of  recognizances  of  bail  to,  not  applicable  to  payment  of  debt  id^ 

cosU.  495. 
ATTAINDER, 

of  treason  or  felony,  effect  of.  668.  (c). 

plea  of|  in  abatement.  658. 

bar.  Id.  668.  Id.  (c). 
ATTAINT,  904. 
writ  of;  912. 
when  it  lies.  592. 
ATTORNEY  GENERAL, 

actions  or  prosecutions  by.  540,  41. 
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ATTORN  lES, 
what.  54. 

for  what  purposes  appointed.  Id, 
formerly  members  of  Inn^  of  court/ or  Chancery.  55. 
admission  of; 

previous  qualifications : 

articles  of  clerkship ;  54,  5,  6. 

affidavit  of  execution  of.  SJt  8.  63,  4. 
stamp  duty  on.  58,  9- 
restrictions.  60,  6l. 

enrolment  of  copy  of.  Addend,  to  p.  58. 
filing,  in  C.  P.  63. 
service ; 

in  general.  fiU. 
to  an  ageipt.  Id, 
in  case  of  death,  &c.  Id.  62. 
notice  of  application  to  be  admitted.  62,  3.  Addend,  to  p.  63. 

re-admitted.  72.  83. 
affidavit  of  service.  6S. 

payment  of  duty.  Id,  64. 
examination.  55.  64. 
oath  er  affirmation.  64. 
under  special  circumstances,  in  C.  P.  S5,  (e). 
inrolment  of.  64,  5. 
roll  of,  in  K. a.  65. 

entry  of  name  and  place  of  abode.  Id.  66, 
may  be  admitted  of  different  courts.  59.  66^  7* 

practise  in  names  of  other  attomies.  67^ 
not  to  suffer  unqualified  persons  to  use  their  names.  Id,  68. 

act  as  agents  for  unqualified  persons.  68. 
of  Great  Sessions,  or  counties  palatine,  not  to  practise  in  courts  at  fFett^ 

minster,  59^  6o. 
annual  certificate ;  68,  &c. 

when  taken  out.  Id,  69. 
duties  payable  on.  69, 
entering.  Id.  70* 

penalties  for  practising  without :  70»  71* 
actions  for;  71* 

evidence  in.  184. 
consequences  of  not  taking  out.  72,  3. 
re-admission  of; 
on  Stat.  37  Geo.  III.  c.  90.  §  31.: 
when  necessary.  72. 
term's  notice,  when  required  for.  Id, 

penalty  and  arrears  of  duty,  when  payable  on.  73.  Addend,  id. 
rule  and  affidavit  for.  Id, 
on  last  day  of  term.  Addend,  id, 
after  being  struck  off  the  roll.  82*  3. 
privileges  of; 
in  King's  Bench  and  Common  Pleas : 
to  sue  by  attachment  of  privilege.  34,  5.  73.  76^ 

be  sued  by  bill.  Id, 
when  sued  by  bill,  jointly  with  persons  having  privilege  of  parliament. 

77. 
not  oblig^  to  sue,  or  liable  to  be  sued,  in  courts  of  conscience.  97^» 
not  to  be  arrested :  74»  5,  6.  218, 19.  221>  2. 

remedy  thereon.  218,  1 9. 
not  to  pay  for  copies  of  pleadings.  7^^' 
issue  money. 

4  N  2 
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ATTORNIES, 
privileges  of; 

in  King's  Bench  and  Common  Pleas : 

with  regard  to  the  venue.  73,  4,  5.  83,  4.  627. 
trials  at  bar.  74.  789. 
offices.  75. 
when  not  allowed :  Id,  76. 

where  they  do  not  practise.  Id. 
as  against  each  other.  76, 
waiver  of.  Id.  77* 
how  taken  advantage  of.  218,  19* 
in  Exchequer.  36.  74,  5. 
disabilities  and  restrictions  of: 

cannot  be  bail.  77-  270,  71.  292.  298.  Addend,  to  p.  27a 
lessees  in  ejectmenif  &c*  77* 
justices  of  peace,  id.  but  sec  id.  (t). 
commissioners  of  land  tax.  7B. 
incapable  of  prosecuting  actions,  when  in  prison.  Id. 
warrant  of :  See  tit.   Warrant  of  Attorney. 

memorandum  of .  110,11. 
and  agents,  relation  of  considered.  111. 
appearance  by  ;  54.  IO6,  7- 

without  warrant.  107*  545. 
withdrawing  themselves.  107* 

cannot  be  changed  without  leave.  102.  108.  1119-  1182. 
exception  to  this  rule.  Addend,  to  p.  108. 
mode  of  changing.  108. 

proceedings  previous  and  subsequent  thereto.  Id.  109. 
dying.  1(^. 
undertaking  to  appear ; 

to  reverse  outlawry.  1 55. 
in  bailable  actions.  245.  249* 
on  common  process.  266,  7. 
affidavits  sworn  before.  515,  l6. 

when  necessary  to  be  present,  on  execution  of  warrant  of  attorney.  5(6,  &c. 
duties  of; 

in  general.  78,  9. 

to  appear  in  court.  80. 

attend  on  motions,  &c.  Id. 
not  to  prosecute  action,  for  sum  in  gross.  107. 
when  compellable  to  deliver  up  deeds,  dec.  80. 
when  not  Id,  SI. 
jury  of;  81. 

matters  inauirable  by.  Id, 
misbehaviour  of,  and  its  consequences ; 
action  for  damages.  79*  951. 
payment  of  costs.  79* 
attachment.  81,  2.  492. 
striking  off  the  roll.  82.  Addend,  id, 
of  inferior  courts,  answerable  for  misconduct,  in  C.  P.  82. 
excepted  out  of  insolvent  debtor's  acts.  78. 
striking  off  the  roll,  at  their  own  instance  :  82. 

affidavit  required  on.  Addend,  id, 
proceedings  in  actions  by ; 
in  King's  Bench: 

attachment  of  privilege;  25.  34,  5.  73.  83.  104. 
jurisdiction  of  court  by.  34, 5. 
in  nature  of  latitat.  83. 
entry  of,  on  roll.  Id,  (g). 
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ATTORNIES, 

proceedings  in  actions  by  ; 
in  King's  Bench : 

attachment  of  privilege ; 

not  a  continuance  of  bill  of  MiddUitx,  83. 
how  sued  out.  Id* 

indorsement  of  attorney's  name  on.  Ji. 
arrest  on.  84,  5. 
time  for'  declaring.  85. 
pleading.  Id. 
in  Common  Pleas : 

attachment  of  privilege ;  25.  35.  73.  84.  104. 
jurisdiction  of  court  by.  35. 
good  commencement  of  action,  though  informal.  25<. 
in  nature  of  original.  84. 
teste  and  return  of.  Id.     ^ 
how  replied  to  statute  of  limitations.  Id. 
must  be  signed  by  clerk  of  the  warrants.  Id. 
pretcipe  for.  Id. 
how  sued  out.  Id* 
common  appearance  to ; 

with  whom  entered.  40.  8&. 
special  bail  on ; 

how  put  in  and  justified.  85. 
recognizance  of.  40. 
ca.  sa.  in  action  by,  how  returnable.  1044^  (/)* 
in  Exchequer : 

voiire  facias  of  privilege.  74.  105. 
capias  of  privilege  ;  Id. 

holding  to  bail  on.  74. 
beginning  of  declaration.  85. 
proceedings  in  actions  against ; 
in  King's  Bench : 

bill;  25.  34,  5.  73,  4.  85,  6.  104.  l65. 
what.  85. 

its  commencement.  438. 
conclusion.  85.  454. 
when  and  how  filed ;  85,  6. 

in  vacation.  Id.  Addend,  to  p.  474. 
considered  as  comneacement  of  suit.  86. 
amendment  of.  Id. 
copy  of;  Id* 

how  written.  87« 
when  delivered.  Id*  422,  3. 
to  whom.  86. 

sticking  up  in  the  ofiice.  87* 
.time  for  pleading.  Id. 
stamp  duty.  Id. 
staying;  219- 

in  action  for  debt  under ^ve  pounds.  972,  3.  (0« 
in  Common  Pleas : 

bill;  25.  35.  87,  8.  105. 
may  be  filed  in  vacation.  25.  87- 
formerly  cnterad  on  record  in  Ae  first  instaoce.  88* 
calling  defendant  on.  Id* 
filing;  U* 

notice  of.  Id. 
taking  off  the  file.  497- 
rule  to  appear  feo.  88.  497* 
appearance.  S9. 
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ATTORNIES, 

proceedings  in  actions  against ; 
in  Common  Pleas : 

judgment  of  forejudger,  for  non-appearance.  87,  8. 
striking  them  off  the  roll.  88,  9. 

may  afterwards  be  proceeded  against  as  common  persons.  S9. 
restoring.  Id. 
in  Exchequer : 

bill;  74.  105. 
beginning  of.  89. 
plea  of  privilege  by.  65.  658.  664. 
fees  of.  81.  (c). 
costs  of; 

action  for.  89. 

statutes  relating  to  taxation  of.  90»  &c. 

in  what  cases  taxable,  aiifi  in  what  not.  90.  93,  &c. 

under  commission  of  bankrupt.  94,  5. 

within  what  time  they  may  be  taxed.  Q6t  7. 

bill  of; 

in  what  cases  necessary  to  be  signed  and  delirered,  and  in  what  not. 

26.  93,  ^c. 
when,  where,  to  whom,  and  how  delivered.  9f ,  &c.  Addewi.  to  p.  98. 
how  far  conclusive  against  further  charges.  97^. 
mistake  in.  Id. 

evidence  in  action  on.  98.  Addend,  id. 
delivery  of,  how  compelled,  in  K.  B.  99. 

C.  P.  Id. 
taxing;  Id. 

costs  of.  100.  Addend,  to  p.  99. 
undertaking  to  pay.  99. 
remedies  for  balance.  100,  &c.  IOO6. 
interest  on,  not  allowed  in  error.  1231. 
lien  of,  for  balance  of  their  bills.  80.  100,  &c.  IOO6. 

when  subject  to  equitable  claims  of  the  parties.  102.  IOO6. 
clerks  of;  54,  5,  &c. 
jurisdiction  of  courts  over  differences  with  their  masters.  Addend,  to 

p.  62. 
using  name  of  regular  attorney,  without  his  consent.  68. 
not  allowed  to  be  bail ;  270.  292. 
except  for  rendering.  270. 
objection  to,  as  bail,  how  obviated.  271. 
affidavits  sworn  before.  515,  16.  Addend,  to  p.  5 1 6. 
declaration  of,  as  to  writ  of  error  being  brought  for  delay.  547. 
presence  of,  not  sufficient  on  executing  warrant  of  attorney.  567. 
residence  of,  on  court  of  conscience  acts  for  London.  969. 
ATTORNMENT.  450.  {a).  687-  925,  6. 
AVERMENT;  See  tit.  Deciaration. 

writ  of.  J  27. 
AVOWRY.     See  tit.  Replevin. 
AUDITA  QUERELA, 

remedy  by.  234.  317.  541.  (b).  1110.  1154.  II66.  1170. 
pleas  in.  699. 
issues  and  demurrers.  751. 
motion  in  arrest  of  judgment  not  allowed  in.  925. 
AUTER  ACTION  Pendent,  plea  of.  660,6l. 
AUTHORITY  of  LAW, 
justification  by.  67 1. 
AWARD;  See  tii.  Arbitration. 

bond  conditioned  to  perform,  wUhin  stat.  6  &  9  W.  IH.  €.  11.  f  8. 604, 717- 
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AWAKD; 

venue  cannot  be  changed  in  actioa  on.  623. 
pleaded,  after  the  last  continuance.  878. 


B. 

BAIL, 

to  the  sheriff;  242. 

not  considered  as  sureties,  within  stat.  49  Geo.  III.  c.  121.  §  8.  233. 

317. 
cannot  in  general  be  taken,  on  attachment  for  contempt.  243,  4.  494. 
on  attachment  out  of  Chancery  ;  243,  4. 

on  mesne  process :  Id, 

how  taken.  Id. 
afler  a  decree.  Id. 
cannot  be  taken  on  indictment  for  misdemeanor.  243. 

extents.   1073. 
how  far  liable.  246.  327- 

may  put  in  or  justify  bail  above,  by  their  own  attorney.  26$.  Addend. 

to  p.  108. 
when  let  in  to  try  the  cause.  327. 
execution  against.*  Id. 
when  and  how  discharged ; 
by  death.  /(/.  328. 
bankruptcy.  328. 
render.  248.  306',  7-  328. 
costs  payable  by.     See  tit.  Costs, 
to  the  action,  or  bail  above ;  242. 
what.  Id. 

common  or  special.  193.  198.  213.  242.  263,  4. 
history  of.  264. 
governed  by  the  arrest.  Id. 

necessary  to  be  tiled,  for  supporting  the  proceedings.  263, 4.  356,  7. 
examinable  by  the  court,  in  C.  P.  1192. 
common;  263»  &c. 
in  King's  Bench : 

in  what  cases  necessary  to  be  tiled.  263»  4.  356, 7* 
when  and  how  tiled ; 
by  defenclant : 

originally,  or  in  consequence  of  rule  of  court,  or  judge's  order. 

265. 
in  action  against  baron  and  feme.  Id*  266. 
by  defendant's  attorney.  266,  7- 

plaintiff,  on  stat.  12  Geo.  I.  c.  29-  267,  8.  Addend,  to  p.  267. 
43  Geo.  III.  c.  46.  §  2.  249,  50,  51. 
45  Geo.  III.  c.  124.  §  3.  137-  139-  269-  (o). 
51  Geo.  III.  c.  124.  §  2.  131,  2.268,9. 
53  Geo.  III.  c.  17.  §  115.  269.  (6). 
cannot  be  filed  for  an  infant.  113. 
will  not  entitle  a  third  person  to  declare  by  the  bye.  429* 
unnecessary,  when  process  is  void.  237« 
nviic  pro  tunc.  ^67,  8. 
filing  it,  formerly.  268. 
penidty  for  not  filing  it.  265.  (c.) 
on  discharging  prisoners.  375. 
motion  for  discharging  defendant  on.  502. 
not  filed  in  C.  P.  but  (tomraon  appearance  entered,  when  special  bail  is 

unnecessary,  262.  264. 
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BAIL, 

special ;  5269)  &c. 

in  what  cases  required  or  not.  192.  378. 

for  what  sum.  264. 

on  attachftient  of  privilege.  84,  5. 

to  answer  interrogatories.  243,  4.  493,  4. 
exigi  facias.  152,3. 
capias  utlagatum^  154,  5. 
reversing  outlawry ;  159»  &c. 

for  A  common  law  error.  Id.  161. 
on  Stat.  31  Eliz.  c.  3.  §  3.  l60,  6l. 

4  &  5  W.  &  M.  c.  18.  i  3.  159. 
staying  proceedings  on  bail  bond.  325,  6. 
applying  for  security  for  costs.  554. 
in  ejectment y  on  stat.  1  Geo.  IV.  c.  87.  $  1.  Addend,  to  p.  504.  508. 
by  whom  put  in.  269.  Addend,  to  p«  lOB. 
dispensed  with,  in  C.  P.  on  paying  money  into  court.  269* 
one  not  sufficient.  270. 
when  more  than  two  allowed.  Id. 
qualification  of; 

must  be  house-keepers,  or  freeholders.  270.  293,  4.298. 

worth  double  the  sum  sworn  to.  270.  294,  5. 
persons  not  allowed  to  be ; 

peers,  or  members  of  the  house  of  commons.  271*  292. 
attomies,  and  their  clerks,  &c.    77.  270,  71.  292.  298. 

Addend,  to  p.  270. 
sheriff's  officers,  &c.  270,  71. 292. 
bankrupts.  271-  294,  5.  298. 
insolvent  debtors.  271.  295. 298. 
persons  indemnified.  293. 
not  knowing  defendant.  Id. 
before  rejected  as  bail.  300. 
putting  in ; 

in  general.  2(S9,  70. 

for  defendant  and  sheriff,  by  difierent  attomies.     Id. 

before  return  of  writ.  271.  39S' 

after  final  judgment.  271-  W.  (0).  303. 

time  allowed  for,  in  K.  B.  271,  2. 

c.  P.  272. 

Exchequer.  Id. 
further  time.  Id. 

in  what  court,  on  removal  before  declaration.  270.  362.  409. 
before  whom ; 

judge  in  town.  272.  274. 
commissioner  in  country.  272, 3,  4. 
judge  of  assize  on  circuit.  274. 
mode  of,  in  K.  B.  Id.  275. 

C.  P.  ^7S. 
parties  how  named  on  ;  277* 

in  case  uf  miiinomer.  Id, 
entry  of»  in  K.  B.  323,  4. 

filacer's  book,  in  C.  P.  275. 
in  what  sum.  270.  275. 
recognisance  of.    See  tit.  Recognizance* 
before  commissioner ;  272,  3,  4. 
how  put  iD»  in  K.  B.  276. 

C.  P.  Id. 
bail-j;>iece.  Id. 

affidavit  of  caption  ;  Id.  278. 288. 
amendment  of.  288.  297* 
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BAIL, 

special, 

patting  in ; 

before  commissioner : 
when  transmitted.  276. 
filed.  Id.  277. 
absolute,  or  de  bene  esse :  277- 

in  criminal  cases.  Id, 
origin  of,  de  bene  esse.  Id.  (/). 
notice  of,  in  K.  B.  277,  B.  288,  9-  290. 
C.  P.  278.  288,9,90. 
on  attachment.  284. 
when  taken  before  commissioner.  278. 
after  bail  bond  forfeited.  325. 
affidavit  of  service  of,  in  K.  B.  Addend,  to  p.  278. 
exception  to ; 

after  assignment  of  bail  bond,  in  K.  B.  278,  9* 

c.  P.  279. 

deliveiy  of  declaration  in  chief,  or  de  bene  esse.  Id, 
when  necessary  to  fix  sheriff.   Id. 
must  be  entitled  in  the  cause.  Addend,  to  p.  279« 
how  made,  in  K.  B.  279,  80. 
C.  P.  280. 
Exchequer.  281. 
when  put  in  before  commissioner.  282. 
entering.  323,  4. 
DOtice  of,  in  K.  B.  280. 
C.  P.  Id. 
entitled  in  wrong  court,  a  nullity.  Jd, 

want  of  waived,  as  between  the  parties,  in  C.  P.  by  notice  of  justifi- 
cation. Id. 
aliter,  with  respect  to  the  sheriff.  Id. 
consequences  of  not  justifying,  after  exception.  2B2,  3. 
adding;  282. 

time  allowed  for,  in  K.  B.  280. 
how  done.  282.  287,  8. 
to  make  bail  a  witness.  282, 3. 
justification  of;  283,  kc. 

when  put  in  for  defendant  and  sheriff,  by  different  attomies.  269, 70. 
not  necessary*  in  order  to  render.  307. 

for  sheriff  to  set  aside  irregular  attachment,  in  C.  P.  280, 

81. 
time  allowed  for,  in  K.  B.  280. 

C.  P.  Id,  Ml. 
Exchequer.  281. 
notice  of;  283. 
form  of;  Id, 
when  bail  put  in  before  commissioner.  Id. 
in  Kingfs  Bench.  Id, 
Common  Pleas.  Id, 
Exchequer.  281. 
when  time  expires  on  MidMummer  day,  &c.  283. 
put  in,  in  vacation,  in  K.  B.  284. 
C.  P.  Id. 
Exchequer.  281. 
service  of;  284,5. 
affidavit  of:  287* 
amending.  291* 
a  waiver,  as  tetween  the  parties,  b  C  P«  of  want  of  notice  of  ex- 
ception. 280. 
aliVcr^  with  resfpcct  to  the  sherift  Id. 
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ba/l, 

special ; 
justification  of: 
notice  of; 

want  of  description  in,  of  bail  already  put  in,  waived  by  previous 

exception.  290. 
not  a  waiver  of  want  of  entry  of  exception.  323,  4. 
in  King's  Bench : 

in  bail  court;  285. 

origin  and  history  of«  Id.  286. 
at  what  hour.  286. 
Common  Pleas.  Id, 
Exchequer.  Id. 
in  court,  or  before  a  judge  at  chambers.  Id, 
personally,  or  by  affidavit  Id,  287* 
affidavit  off  when  taken  before  commissioner.  Id,  291,  2. 
motion  for.  500.  (/.) 
opposing ; 

viva  vocCy  or  upon  cross  affidavits.  287* 
when  not  allowed,  in  K.  B.  288. 

C.  P.  Id. 
affidavits  for;  287. 

when  not  allowed  to  be  read.  Addend,  to  p.  298. 
grounds  of: 

defect  in  bail  piece,  or  affidavit  of  caption.  288. 
notice  of  bail.  Id,  289, 90. 

justification.  290,  91. 
affidavit  of  service  of  notice  of  justification.  291. 

justification  of  bail,  taken  before  commis- 
sioner. Jrf.  292. 
Bttornies  and  their  clerks.  270.  292.  298.  Addend,  to  p.  270. 
sherifT's  officers,  &c.  270,  71-  292. 
peers,  and  members  of  the  house  of  commons.  271*  292. 
when  same  persons  are  bail  in  several  actions.  292, 3. 
persons  indemnified  by  defendant's  attorney.  293« 
not  knowing  defendant.  Id. 
living  within  verge  of  the  court.  iJi 
not  being  housekeepers,  or  freeholders.  270. 293,  4.  29^* 
in  respect  of  property :  294,  5. 

bankrupts.  271.  294, 5.  297,  8. 
insolvent  debtors.  271*  295.297.  8. 
persons  before  rejected  as  bail*  300. 
having  no  property  in  England,  295, 6. 
costs  of,  in  K.  B.  296.  Addend,  id, 
C.  P.  Id. 
further  time  to  justify,  or  add  and  justify ; 
when  allowed : 

if  bail  do  not  attend.  Id,  297- 

for  defect  in  bail  piece,  or  affidavit  of  caption.  288. 297* 
notice  of  bail.  297* 

justification;  290,91.297- 

service  of  notice  of:  291*  ^97- 
affidavit  of.  Id, 
affidavit  of  justification.  292. 
when  bail  are  prevented  from  justifying,  by  subsequent  cir- 

coJDStances.  29^9  S. 
when  not  allowed : 
on  account  of  personal  insufficiency!  ^  ^'^  of  putting  in.  299« 
on  hahtat  corpus,  291.  298.  411.  ' 

in  error,  298.  1260. 
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BAIL,  ^ 

special ; 

examination  of.  298* 

commitment  of,  for  prevarication.  ^99- 

punishment  of,  for  perjury.  Id.  SOI,  2. 

assuming  feigned  names.  299* 
personating  others.  Id, 
rejected ; 
cannot  be  bail  in  another  action.  300. 

court.  Addend,  id.  > 

may  render  defendant,  in  K.  B,  300. 

C.  P.  on  entering  into  fresh  recognisance.  Id. 
allowance  of;  299,300. 

rule  or  order  for ;  300,  301. 

on  bailing  prisoner  in  vacation.  304. 
setting  aside,  when  improperly  obtained  ;  259*  301. 
grounds  of,  in  K.  B.  301. 

C.  P.  Id.  302. 
effect  of,  on  render.  307. 
bail-piece : 

.    amending.  288.  297- 

filing,  in  K.  B.  301.  Addend,  to  p.  278.  301. 
entry  of  recognizance,  in  K.  B.  302. 
C.  P.  Id. 
Exchequer.  259* 
amendment  of.  302, 3. 
for  prisoners : 

may  be  given  by  new  attorney.  283.  Addend,  to  p.  108. 
pending  the  action.  303. 
after  judgment.  271'  303. 
in  vacation  :  303, 4. 

how  put  in  and  justified.  Id.  ' 

for  one  of  several  defendants.  554. 
privileged  from  arrest,  eundo,  &c.  222. 
may  take  principal  at  any  time.  227-  240. 

always  plead,  after  staying  proceedings  on  bail-bond,  in  C.  P.  32/- 
cannot  move  court  before  justification.  282. 

be  witness.  Id.  283. 
how  far  liable,  in  K.  B.  2/5.  282.  304,  5. 
C.  P.  275.  305. 
Exchequer.  306. 
on  habeas  corpus.  411,  12. 
liabilily  of,  to  plaintiff's  attorney,  after  settlement  with  pUinliff.  101,  2. 
defendant's  attorney,  for  general  expences  of  suit.  269.  (J  J. 
to  payment  of  costs.  305.  312,  13. 
not  subject  to  ca.  sa.  in  C.  P.  1043. 'l  065.  1171- 
render  in  discharge  of; 

deemed  equivalent  to  perfecting  bail.  306,  7. 
by  whom  made : 

attornies,  or  their  clerks.  270. 
bail  excepted  to,  and  not  justifying,  in  K.  B.  306. 
rejected,  in  K.  B.  300.  300. 

C.  P.  on  entering  into  new  recognisance.  Id. 
by  whom  not: 

bail  surreptitiously  put  in,  in  C.  P.  307* 
at  what  time:  306,  &c.  1130.  11 68. 
befoi«  return  of  writ.  271.  306.  330. 
after  exception.  306. 

ruling  sheriff  to  bring  in  body.  Id. 
regular  time  of  justification  expired.  307* 
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BAIL, 

special ;  * 

render  ia  discharge  of: 
at  what  time; 

for  benefit  of  sheriff.  307.  335; 

sherifiTs  bail.  307-  328. 
after  judgment,  in  K.  B.  307,  8,  p. 
C.  P.  Id. 

Exchequer.  309, 10. 
stay  of  proceedings,  pending  error.  549,  50. 
enlarging  time  for.  308,  9.  352. 
when  not  allowed,  in  K.  B.  307* 
C.P.Jrf. 
after  exception,  when  bail  cannot  justify,  in  C.  P.  306. 
pending  rule  to  set  aside  allowance,  for  perjury  of  bail.  507. 
without  consent  of  crown.  351,  2. 
on  extents.  315.  1073. 
how  made,  in  K.  B.  310,  11. 

C.  P.  311. 
notice  of;  312. 
affidavit  of  service  of,  not  necessary  to  complete  render,  in  K.  B.  313. 

unnecessary,  in  C.  P.  Id. 
when  not  given  in  time.  312. 
entry  in  marshal's  book  unnecessary.  313,  14. 

of  exoneretur  on  bail-piece,  in  K.  B.  313,  &c. 
in  filacers  book,  in  C.  P.  314,  15. 
in  what  cases  it  may  be  pleaded.  310.  Il66. 
plaintiff  not  entitled  to  procakndo  after.  412. 
when  and  how  discharged ; 
by  act  of  God : 

death  of  defendant.  314.  Il68. 
by  act  of  law : 

bankruptcy  of  defendant  311,  12.  314. 
his  being  made  a  peer  or  member.  314. 

sent  abroad,  under  alien  act.  317*  18. 
under  sentence  of  transportation.  317. 
impressed.  Id. 

discharged  on  stat.  48  Geo.  III.  c.  123.  395. 
by  act  of  parties  : 

not  declaring  in  due  time.  314.  426. 

variance  of  declaration  from'  process  or  affidavit,  in  cause  of  action. 

314. 
between  aflidavit  and  judgment,  in  C.  P.  Id. 
declaring  in  a  different  county,  by  ariguulf  in  K.  B.  Id.  437- 
great  and  unnecessary  delay  in  proce^ling  to  trial.  314.  (5). 
giving  time  on  cogmmt*  315,  l6. 
removing  cause  from  inferior  court  404. 
reference  to  arbitration.  1128. 
when  not  discharged ; 

by  declaring  in  a  different  county,  in  C.  P.  175.  314; 
variance  between  tmC  and  dedantioni  in  C.  P«  314.  459« 
bankruptcy.  312. 
insanity  of  principaL  dd7*  Sl£« 
cogn&oit.  315,  lo. 

plaintiff's  electing  to  proceed  in  equity*  415. 
receiving  biHs  from  diefendaot  9l6. 
giving  time  to  ploiniiff  in  rcpkxin.  Id. 
proceedings  for  not  putting  in  or  perfecting; - 
on  \m\  bond.  319,  dec* 
against  Akmtt.  328|  &c. 
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BAIL, 

special ; 

proceedings  against : 

by  action  of  debt.  548.  1130. 

scire  facias.  Id.  and  sec  tit.  Scire  facias. 
sta3'ing,  pending  error.  548,  &c. 
when  liable  to  costs.  305.  312,  13.  324,  5. 
relieved,  for  irregularity  of  proceedings  against  principal.  II67. 
execution  against  not  allowed,  pending  error  in  Parliament.  1188. 
in  scire  facias.  1043.  II70,  71. 
discharges  principal,  and  vice  xcrsd.  1171,  2. 
error  by.  1174. 

certiorari  for,  how  directed.  12l6.  (t). 
on  certiorari ;  408, 9. 

when  and  how  pat  in,  excepted  to,  and  justified.  409,  &c. 
habeas  coTfus  ; 

in  court  below :  407,  8. 
notice  of.  407- 
court  above :  408,  9- 

when  and  how  put  in,  excepted  to,  and  justified.  409,  &c. 
misnomer'm  notice  of  justification  cannot  be  corrected.  291-  411. 
not  allowed  further  time  to  justify.  298.  411. 
recognizance  of.  410. 
.  render  of.  411. 
how  far  liable.  Id.  412. 
in  error ; 
in  what  cases  required  : 
at  common  law.  11 90. 
by  statute : 

after  judgment  by  defiiult,  &c.  119i,  &c. 
verdict;  1194,  5. 
in  dower,  and  ejectment.  Id, 
against  executors  and  administrators.  1195,  6. 
not  necessary,  after  judgment  for  defendant.  11 96. 
on  writ  of  error  coram  nobiSf  or  vobis*  Id.  1197* 
who  may  be:  1197« 
when,  where,  and  how  put  in  ;  Id. 
in  Exchequer:  1198.(6). 
entry  of.  II99.  (A), 
not  allowed  further  time  to  justify.  298.  1200. 
recognizance  of;  1127.  1132,3.  1191-  and  see  tit  Recognizance. 
JUL  error  coram  nobis.  1 199-  (g)- 

may  be  entered  into  by  bail  in  error,  without  principal,  in  C.  P. 

1197. 
in  what  sum  :  Id*  1198. 
generally.  1197- 
in  debt  on  bond,  in  K.  B.  Id. 

C.V.Id.  1198. 
Exchequer.  II98. 
in  ejectment : 

plaintiff  in  error  need  not  enter  into.  Id. 
in  what  sum ;  1194,  5. 
in  K.  B.  1199- 
C.  P.  Id. 
Exchequer.  Id. 
efiect  of,  on  stat,  1  Geo.  IV.  c.  87.  §  3.  Addend,  to  p.  II96. 
examination  of^  1199* 

cannot  render,  nor  are  discharged  by  bankruptcy :  Id.  1200. 
nor  by  taking  principal  in  execution.  1200.  {b). 
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BAIL, 

in  error ; 

notice  of:  1200. 

bow  entitled.  1205. 
exception  to,  and  rule  for  better  bail ;  1200. 

how  entitled.  1205. 
adding  and  justifying;  1200. 

when  rule  given  in  term  time.  Id, 

vacation,  in  K.  B.  Id,  1201. 
C.P.  1201. 
Exchequer..  Id. 
mode  of.  Id* 
consequence  of  not  putting  in,  and  perfecting.  Id. 
proceedings  against ; 

by  action  of  debt,  1132. 

scire  facias.  Id.  1133.  and  see  tit.  Scire  facias. 
liable  in  C.  P.  though  record  be  not  transcribed.  1205. 
not  liable  for  interest,  on  affirmance.  1233. 
BAIL  BOND, 

on  what  stamp,  246. 
in  what  sum.  Id*  248. 
form  of.  246,  7*  Addend,  to  p.  247* 
upon  capias  utlagatum.  154,  5. 
attachment.  243,  4.  494. 
misnomer  in  process.  457« 
when  good,  though  condition  vary  from  writ,  and  when  not.  246, 7* 
first  valid,  when  two  are  taken.  324. 
void,  when  executed  before  condition  is  filled  up.  246. 

consequence  of.  328* 
waiver  of  irregularity,  in  omitting  christian  names  in  process.  Addenda  to  p. 

456. 
delivering  up  to  be  cancelled  ;  323,  4.  456. 

motion  for.  502. 
assignment  of ; 

in  what  cases  taken,  and  in  what  not.  321,  2. 
in  general.  319,  20.  323.  332. 
after  render  to  sheriff.  248. 

proceeding  against  sheriff.  319>  20. 
at  what  time  it  may  be  taken.  321, 2. 
cannot  be  taken  after  cause  is  out  of  court.  322. 
by  whom  made.  Id. 
stamp  on.  Id. 

render  after,  and  before  Justification,  allowed.  306. 
bar  to  proceeding  in  original  action.  323. 
when  put  in  suit,  in  C.  P.  319. 321. 
actions  on ;  340. 

cannot  be  brought,  pending  rule  to  bring  in  body,  in  C.  P.  319* 
against  principal  and  bail  separately,  not  in  general  allowed.  322,  3. 
must  be  brought  in  same  court.  323. 
not  within  stat.  8  &  9  W.  III.  c.  11.  §  8.  604. 
declaration  in,  may  be  amended,  in  C.  P.  729> 
pleadings  in.  246, 7*  674,  5. 
defence  in,  on  nil  debet.  67^. 

bail  in  error  not  required  in,  after  judgment  by  default.  1193* 
setting  aside  proceedings  on,  for  irregularity.  323, 4. 

laches.  322. 
staying  proceedings  on  terms :  323,  &c.  502. 
motion  for.  502.  {k). 
affidavit  for,  in  K.  B.  324«  Addend,  id. 

not  required  in  C.  P.  or  Exchequer.  324,  5. 
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BAIL  BOND, 

staying  proceedings  on  terms : 

rule  or  summons,  how  entitled.  326.  515. 
not  necessary  to  swear  to  merits,  in  C.  P.  324,  5. 
what  may  be  pleaded  after.  327- 
entering  into,  not  a  waiver  of  previous  irregularity.  535. 
BAIL  BOOK, 

of  commissioners  for  taking  recognixances  of  bail.  282. 
rejected  bail.  300. 
BAIL  COURT, 

origin  and  history  of.  285,  6. 
proceedings  in.  285,  &c. 
BAILIFFS,  52, 
in  fee.  238. 
common.  Id* 

special.  Id.  328,  9.  Addend,  to  p.  329* 
of  a  liberty;  52.  238.  253,  4. 
punishable  for  misbehaviour.  52. 
proceedings  against,  for  false  return.  332. 

to  compel  bringing  in  the  body.  Id. 
BAILMENT.  3. 
BAIL-PIECE, 

common.  265.  268.  375. 
special ;  273,  4,  &c. 

when  transmitted.  276,  7. 

filed,  upon  acceptance  of  bail.  278. 
for  want  of  exception.  280. 
after  justification.  301.  Addend,  id. 
misnomer  in,  amended.  288. 
on  attachment  of  privilege,  in  C.  P.  85. 
habeas  corpus,  in  K.  B.  409*  10. 
C.  P.  410. 
exoneretur  on.  199.  311,  12,  13,  &c.  352. 
BALLOTING  ACT.  823,  &c,  883. 
BANK, 

books  of,  inspecting.  617. 
BANK  ACTS;  209,  &c. 

negativing  tender  on :  See  tit.  Affidavits*  ' 

not  necessary  in  trover.  209 . 
BANKERS, 

declaring  on  notes  of.  638. 
interest  in  actions  by  or  against.  1230. 
BANK  NOTES, 

actions  on  restrained  :  209. 

staying  proceedings  in.  Id.  542,  3. 
not  to  be  received  for  less  than  the  sum  specified  therein.  209.  (b). 
not  a  legal  tender.  209. 
negativing  tender  in.  209,  &c. 
deposit  of,  on  stat.  38  Geo.  III.  c.  1.  §  8.  213. 
cannot  be  taken  in  execution.  101 9. 
BANKRUPT, 

proceedings  against,  when  in  Parliament.  134,  &c. 
relief  of,  when  taken  on  capias  utlagaiwm.  155. 
privilege  of  from  arrest,  in  coming  to  surrender,  &c.  226, 7- 
on  writ  of  extent.  227. 
after  escape.  Id. 
how  taken  advantage  of.  Id.  (i). 
before  or  after  certificate.  228,  &c; 
on  bankruptcy,  between  verdict  and  judgment.  229, 30, 
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BANKRUPT, 

coininission  of; 

petitioning  creditor  for ; 
liable  to  solicitor.  9^ 

messenger.  Id, 
costs  of.  Id.  95. 

bond  by,  not  within  stat.  8  &  9  W.  III.  c.  1 1.  ^  8.  664. 
proving  or  claiming  under,  an  election  to  abide  by.  228. 
disputing.  234.  311,  12. 
bill  of  costs  for  business  done  under.  95. 

evidence,  on  undertaking  to  bring  back  venue  in  MidtUesex.  633, 4. 
cannot  be  taken  out  by  plaintiff,  against  defendant  in  execution.  1046. 
no  ground  for  discharging  him.  Id.  (f). 

not  supported  by  verdict  for  general  damages,  on  act  of  bankruptcy 

before  judgmeot  230. 
commissioners  of; 

persons  attending,  privileged  from  arrest.  222,  3. 

how  discharged.  223. 
expenses  of  witnesses  summoned  before.  836.  (/). 
bringing  witnesses  before,  when  in  custody.  837,  8* 
assignees  of; 

to  pay  costs  of  petitioning  creditor.  94*,  5. 
bills  of  costs  on,  to  be  taxed.  95. 
liable  to  solicitor  for  his  bill,  though  not  taxed.  Id, 
actions  by  or  against ;  7.  13.  438. 
joinder  in.  13. 
arrest  in.  197* 
changing  venue  in.  633,  4. 
set  off  in.  69I,  2,  3,  4. 

notice  in,  of  intention  tot  dispute  petitioning  crpditor's  debt,  &c. 

696, 7, «. 
when  given.  696,  7. 
how  served.  697* 
evidence  on.  696,  7«  &• 
costs  on.  697* 
need  not  be  so  described,  in  common  process.  I68. 
affidavit  of  debt  by.  204.  211. 

demise  by,  in  ejectment,  without  their  permission.  546. 
when  required  to  give  security  for  costs.  553.  4. 
personally  liable,  on  reference  to  arbitration.  868. 
in  what  cases  they  may  proceed  to  judgment  and  execution,  in  bank- 
rupt's name.  942,3.  1150. 
icire  facias  (0T9  when  necessary.  1150t  51. 
certificate  of; 

in  what  cases  a  bar,  and  in  what  not : 
generally.  229,  30,  31. 

when  cause  of  action  arises  abroad.  Addend,  to  p.  238.  669- 
to  sureties.  232.  Addend,  id, 
annuity  creditors.  233,  4.  Addend,  to  p.  234. 
execution  on  bankruptfs  goods.  234. 
action  on  bail  bond.  328. 
attorney's  bill  for  obtaining,  must  be  signed  and  delivered.  9^* 
may  be  returned  to  ca,  sa,  1004»  5. 

obtained  by  principal,  cannot  be  pleaded  by  bail.  312.  328.  1167*  (')• 
before  affirmance,  no  discharge  of  bail  in  error.  1200. 
discharges  cognovits  230.  579* 
does  not  discharge  prisoner  on  capiat  utlagatum.  155. 
upon  what  terms  he  may  be  discharged.  Id» 
when  evidencci  in  support  of  general  pica  of  bankruptcy.  668. 
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BANKRUPT, 
certificate  of; 

how  affected  by  foriDar  bankruptcy,  1 143,  4. 
deed  of  compmUioai  /dL 
certificated,  Mttiog  aside  proceedings,  in  action  for  escape  of«  545« 
uncertificated,  cannot  be  bail.  294,  5* 

when  required  to  give  security  for  costs.  553,  4. 
ImmI  of,  when  and  how  discharged.  311,  12.  3l6,  17-  328.  U67.  (J). 

t»  sheriff,  tiot  consider^  as  Mreties,  within  staL  49  Geo.  III.  c.  121  • 

$  8.  232* 
time  enlarged  for  rendering.  30d,  9* 

sureties  of^  when  a»d  how  relieved  on  bankruptcy  of  principal.  23 1 , 

Up  3.  317. 
costs  of  actions  against.  229,  30. 
liable  to  costs,  for  false  pleading.  230. 
not  liable  to  attachment,  for  not  performing  award.  866,  7« 
execution  against.  10269  7«  1034.  1145. 
future  effecu  of,  how  far  liable.  1 142, 3. 
scire  facia*  by,  as  executor  or  administrator.  1155,  6. 
BANKRUPTCY, 

of  principal,  sureties  when  and  how  relieved  on.  231)  2,  3. 
discharging  bail  on.  311,  12. 
one  of  several  grantors  of  annuity.  233. 
act  of,  by  lying  in  prison.  251. 
plea  of,  in  plaintiff;  668.  1150. 

specially,  in  iroven  676.  (6). 
after  the  last  continuance.  87  8« 
in  defendant ;  668,  9* 

may  be  pleaded,  after  regular  judgment  set  aside,  in  C.  P.  586. 
must  be  pleaded  in  assumpMi.  672. 
when  general  plea  is  sufficient.  668,  9* 

special  plea  is  necessary.  Id* 
need  not  be  signcnl,  in  K.  B*  699f  700, 
aliier  in  C.  P.  700. 
must  be  delivered,  in  K.  B.  699* 
after  the  last  continuance ;  878,  9* 
must  be  pleaded  specially.  878.  (c). 
in  one  of  several  defendants.  71  !• 
special  replication  to  general  plea  of,  bad  on  special  demurrer.  669^ 
evidence  of  former,  to  avoid  certificate.  1 1 44. 

necessary  to  support  it.  ItL 
judgments  how  affected  by.  9-^t  5. 
king's  debtor  not  discharged  by.  1073« 
in  what  cases  an  abatement  of  writ  of  error.  1 209. 
BAR, 

pleas  in ;  See  tit.  Pleas  and  Pleading. 

substantially  bad,  not  cured  by  verdict.  926,  7- 
trials  at.  See  tit.  Trials. 
BARGAIN  and  SALE,  enrolled; 

how  stated  in  pleading.  450.  (a)- 
BARON  and  FEME, 

actions  by  or  against;  8. 
limitation  of.  15. 

appearance  in,  of/eme  under  age.  113. 
£^tringas  executed  on  goods  oTfeme.  128^  9* 

filing  common  bail,  or  entering  common  appetnnce,  in  action  against. 

265,  6w 
declaring  by  the  bye  in,  in  C.  P.  429,  30.  ' 
set  off  in.  692,  3. 
costs  in.  1149. 

4  o 
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BAIION  and  FEME, 

service  oC  process  on.  191. 

seisin  of  baron  jure  uxoris^  how  pleaded.  450.  (d). 

warranty  by,  in  fine,  amended.  733. 

whether  liable  to  attachment,  for  not  performing  award.  S67. 

residence  of,  on  court  of  requests  act  for  London.  9^9. 

execution  on  property  offeme^  cohabiting  with  defendant  as  his  wife.  10S3, 4, 

10J7, 8. 
for  husband's  debt,  on  wife's  separate  property.  10279  8. 
debt  of /fine,  as  administratrix.  1028. 
«ctre/anV»  by  or  against.  1149,  &c.  1155. 
'         error  by.  1174.  II76.  1214.  and  see  tit.  Feme  covert. 
BARONS  of  Exchequer.  37- 
BASTARDY  BOND, 

recovery  on,  against  bankrupt,  for  subsequent  breaches.  229,  '0. 
staying  proceedings  in  action  on.  558. 
BATH,  City  of, 

court  of  requests  for.  970. 
BENEFICED  CLERK.  See  UL  CUrgymin. 
BERWICK  upon  TWEED ; 

direction  of  process  into.  172. 
changing  venue.  628. 
award  of  venire  fadai.  759- 
trial.  791-  (*)- 
BILL. 

in  King's  Bench, 

against  attornies ; 

jurisdiction  of  court,  and  mode  of  proceeding  by.  25. 34, 

5.  73,  4. 104. 166. 
may  be  filed  in  vacation.   25.  85,  5. 
when  and  how  filed,  and  proceedings  thereon.  85,  &c. 
prisoners  in  custody  of  sheriff,  &c.  342,  3. 
in  custody  of  marshal ; 

what,  and  when  and  how  filed.  357. 
by  same  plaintiff.  358. 
third  person :  363. 
in  vacation.  Id. 
persons  upon  bail ;  34.  356,  7. 

when  actually  filed,  and  when  not.  357. 
how  far  considered  as  the  commencement  of  the  action.  Id.  358. 
in  Common  Pleas, 
against  attornies ; 

jurisdiction  of  court  by.  35. 
may  be  filed  in  vacation.  25.  87. 

when  and  how  filed,  and  proceedings  thereon.  See  tit  At- 

tormt. 
issue  by,  how  made  up  of  a  subsequent  term.  753. 
filed,  to  warrant  judgment,  after  error  assigned.  1218* 
warden  of  Fleet,  could  not  formerly  have  been  filed  in  vacation. 

V. 
on  Stat  S9  Geo.  III.  c.  64.  Addtnd.  id. 
formerly  filed  against  prisoners  in  the  Flecj^.  105. 
against  members  of  the  House  of  Commons; 

jurisdiction  by,  and  taiode  of  proceeding  on  stal,  12  &  13.  W.  ID. 
c.  3.  25.  35.  104,  5.  134. 136.  l65« 
when  and  how  filed,  and  proceedings  thereon.  138,  9, 140. 
amendments  of,  or  by.  448.  746. 
w^nt  of,  aided  by  verdict.  929,  30.  1218. 

error,  after  judgment  by  default,  &c.  1218. 
how  assigned.  1215,16. 
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BILL, 

certiorari  fur ;  1216". 

proceedings  on.  Id.  1217. 
BILL  of  COSTS.  See  tit.  Attornies,  and  Costs. 
BILL  of  MIDDLESEX, 

what,  and  why  so  called.  l65.  167. 
lies  not  against  a  peer,  &c.  136.  l65. 
proper  process,  where  defendant  resides  in  Middlesex,  167. 
how  far  considered  as  commencement  of  suit.  24.  i6'j,  6.  357,  8. 
out  of  what  office  it  issues.  I69. 
signed,  but  not  sealed.  Id, 
common  or  special*  Id.  170. 
has  no  direction,  or  teste.   171. 
how  stated  in  pleading.  173. 
should  not  be  served  out  of  Middlesex.  190, 
arrest  on  in  London ^  irregular.  Addend,  to  p.  240. 
BILL  of  PARTICULARS.  See  til.  Particviars. 
BILLS  of  EXCEPTIONS, 

what,  and  how  they  arise.  8!J7,  «N:c. 

grounds  of.  888. 

in  what  cases  allowable,  and  in  what  nut«  Id,  S89* 

must  be  teiulered  at  the  trial.  889. 

forms  of.  Id.  890. 

sealing.  890,  9  L 

on  writ  of  false  judgment.  891-  (c). 

proceedings  on ; 

writ  of  error.  891. 

to  confess  or  deny  seal ;  Id. 
'       on  error  from  K.  B.  in  Ireland.  Jd. 
judgment  on.  Id. 
costs  of;  Id. 

on  reversal.  1234. 
BILLS  of  EXCHANGE,  and  Promissory  Notes,  &c. 
actions  on ; 

by  indorsees  of.  7. 

when  payable  after  sight.   17* 

on  demand.  Addend,  to  p.  17- 
limitation  of.  22. 

arrest  in.  186.  192.  200.  Addend,  to  p.  998. 
affidavit  uf  debt  in  :  ^0^,  6.  221.  Addend,  to  p.  206 

liability  of  bail  on.  314. 
bail  not  discharged  by  defendant's  receiving.  310. 
declaring  in,  on  foreign  bill.  434. 

banker's  notes.  638. 
costs  in,  on  attachment  against  sheriff.  S37»  8. 
staying  proceedings  in.  546.  558. 
assessing  damages  in,  without  writ  of  inquiry:  5&8,  &c. 

notice  must  be  given  of  appointment  for,  iu  C.  P.  59L 
veoue  cannot  be  changed  in.  623,  4. 
warrant  of  attorney  on,  when  given  for  a  gaming  debt.  ii6G. 
evidence  of,  on  execution  of  inquiry.  600. 
delivering  copies  of.  6 10. 

cannot  be  set  off,  if  indorsed  after  bankruptcy.  694, 
proof  required  for  setting  them  off.  Id. 
uotice  of  indorsement  of.  447. 

demand  and  refusal  by  acceptor,  roust  be  laid  in  action  against  indorser.  92$* 
notice  to  produce,  need  not  be  given  in  trover.  834. 
bail  in  error  not  required  in  debt  on,  after  judgment  by  default.  1 19?-. 
iaterest  on,  when  allowed  on  error  in  Exchequer  Chamber.   lS3i. 

4o2  • 
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BIRMINGHAM; 

court  of  requests  for.  970. 
BLACK  ACT.  141,  &c. 
BLANK  WRITS; 

not  to  be  sealed.  47. 
BOARD  of  Green  Cloth.  240. 
BONA  NOTABILIA.  623. 
BONDS ; 

when  presumed  to  be  satisfied.  17,  18,  19. 

on  Stat.  4  Geo.  III.  c.  33.  analogous  to  pevognizance  of  bail  in  error.  Ad- 
dend, to  p.  135. 
entered  into  by  wrong  names,  how  declared  on.  458. 
actions  on ; 

no  statute  of  limitations  in.  17* 
staying  proceedings  in.  558, 9. 
consolidating.  Addtnd.  to  p.  635. 
assessing  damages  in.  897f8. 
for  performance  of  covenants ; 

liability  of  surety  on,  after  bankruptcy  of  principal.  234. 
what  are  within  sUt.  8  &  9  W.  III.  c.  11.  $  8.  and  wJiat  not.  C03, 4. 

1142. 
proceedings  on.  See  tit.  Dtht  cm  Btrndf/or  ftrformimet  of  cau^amlu 
outstanding,  plea  of.  669. 
set  off  by  assignees  of.  692. 
to  king;  IO66. 

proceedings  on.  IO68,  9* 
from  what  time  lands  are  bound  by.  1075. 
BOOKS :  See  tit.  ImpecHng  Books,  &c. 

of  attomies'  names*  €5* 
BOROUGH, 

capital  burgess  of,  when  not  privileged  from  arrest.  223. 
BOROUGH  COURT, 

return  of  proceedings  in.  407*  {t). 
BOTTOMREE  BOND,  action  on ; 

assessing  damages  in,  without  writ  of  inquiry.  589* 
bail  in  error  in.  II92. 
BREACHES; 

negative  or  affirmative.  447* 
how  assigned.  Id,  715,  l6. 
on  Stat.  8  &  9  W.  HI.  c.  11.  $  8.  A>2,  3.  715,  16. 
BRIBERY, 
actions  for ; 

staying  proceedings  in.  541. 
consolidating.  635. 
altering  venue  in.  6K. 
BRIEF.  877. 

BRINGING  Money  into  Court.  See  tit.  Monty. 
BRIXTON,  East  half  fanndred  of; 

court  of  requests  for.  97O. 
BROKERS.  See  tit.  FoUey  Broken. 
BYE  LAWS^ 

oiiumpnt  or  debt  on.  3,  4. 
avowry  or  cognisance  oo.  670. 


C. 

CAMBRIDGE, 

claim  of  cog^xance  by  university  of.  654^  5, 6, 7. 
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CANAL  ACT, 

distrcbs  for  money  due  on,  not  within  sUt.  11  Geo.  !!•  C.  Ipt  §  22.  991. 
CAPIAS  AD  K£aPONDENDUM« 
when  it  lies.  145.219* 

against  whom  h  do^  not  lie.  134.  HiSn  21 5 f  &c. 
in  Kingfs  Bench } 
special.  145. 
Common  Pleas ; 
guareclausumf regit.  See  tit.  Proctst, 
by  contiuuaiure.  /</• 
Exchequer ; 
of  privilege.  36.  85.  105. 
alias 


\ 


piurits  V  tjt^ 


non  omitias 

teste  and  return  of.  146,  7*  173,  4. 
amendment  of.  147.  I76.  182. 
bailable.  I92,  3. 
not  bailable.   188. 
common  or  serviceable.  Id,  (c). 
against  a  peer,  set  aside.  136.  218. 
returns  to.  331,  &c« 
on  pane^  or  recordari^  &c.  420. 
CAPIAS  AD  SATISFACIENDUM, 
generally;  1008,  &c.  1041. 

not  expressly  given  by  statute.  1042. 

when  it  lies,  and  when  not.  Id.  1043, 4.  1136. 

against  whom  it  lies,  and  whom  not.  1042,  9,  4. 11 71,  2 

lies  not  against  spiritual  persons,  for  non«residence.  1042, 3 

bail,  in  C.  P.  1043.  1065.  1171. 
form  of.  1044,5. 
for  the  residue.  1036.  1044. 
signing  and  sealing.  1044. 
teste  and  return :  Id»  1045. 
by  original.  Id. 
amendment  of.  1045.1154. 
returns  to.  1045.  1128,  9- 
testatum.  1045. 
iiofi  amittoi.  Id. 
process  of  outlawry.  149. 1045. 
clause  of,  in  extent.  1089»  90* 

relief  on,  of  crown  debtor,  by  stat.  57  Geo.  111.  c.  1 17*  (  6.  1Q90. 
sheriff's  duty  on,  when  he  receires  debt  and  costs*  1045,  6. 
how  far  considensd  as  satisfaction ;  1035.  1046,  7* 
generally.  I046|  7. 
as  against  co-defendants.  1047* 

third  petsoos.  Id. 
after  defendant's  discharget  by  privilege  of  pailiamoBl.  Id. 
death.  1048. 

escape  or  rescue.  Id.  1049* 
discharge  on  lords' act.  993. 
to  charge  bail ;  1128p  9. 

freah  writof^wlieiiiMceaawy.  1128. 
direction.  1129- 
teste  and  returo  of,  in  K.  B.  Id. 
C.  P.  Id. 
must  lie  four  days  in  sheriff's  ofHce:  /tf. 
Sunday  not  reckoned  as  one  of  them.  Idm 
cannot  be  sued  out,  or  returnedi  peudiog  wm.  118T/i* 
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CAPIAS  AD  SATISFACIENDUM, 
Co  charge  bail ; 

want  of,  when  and  how  pleadable.  7^9$  ^0.  1166,  7* 
against  peers  of  the  realm.  140. 1042. 

feme  covert,  on  judgment  against  her.  10^.  1149* 
for  charging  defendant  in  execution,  in  county  gaol.  370* 
prisoners  on.  See  tit.  Prisonersm 
CAPIAS  pro  fine,  576.  952, 3.  (A:). 

si  laicus.  1080. 
CAPIAS  UTLAGATUM  ; 
general.  153. 
.     special.  155,  6. 
poundage  on.  1062. 
CAPIAS  in  withernam.  1056. 
CAPIATUR, 

want  or  wrong  addition  of,  aided.  952,  3. 
CARETS,  of  Rolls.  769. 
CARRIERS,  liability  of.  641.  (r). 
actions  against ;  6. 

declarations  in.  453.  641.  (r). 
pleas  in.  609, 
CASE, 

actions  upon;  4,  &c.  6.  (e).  51.  436. 

against  sheriffs,  &c.  See  lit.  Sheriffs, 
limitation  of.  14,  15. 
process  in.  145. 

declaration  in.  438,  9.  447,  8,  9. 
pleas  in.  See  tit.  Pleas  and  Pleading. 
judgment  in.  938. 
costs  in^  See  tit.  Cohts. 
execution  in.  1008: 
special.  See  tit.  Special  Case. 
CASES,  in  House  of  Lords.  1225. 
must  be  signed  by  counsel.  Id. 

number  of,  to  be  delivered,  and  when  and  to  whom.  i</* 
CASSETUR  billa,  vel  breve, 

entry  of,  in  K.  B.  704.  712.  938. 

C.  P.  Id. 
declaring  after.  429- 
defendant  not  entitled  to  costs  on.  712. 
CERTAINTY, 

in  pleading.  46o.  687-  879* 
awards.  860. 
CERTIFICATE, 

of  altornies.  See  tit.  Atiornies, 

special  pleaders,  draftsmen  in  equity,  and  conveyancera.  70,  7I« 

only  qualifies  members  of  inns  of  court.  71- 
dcalh,  &c.  for  reversing  outlawry.  l63,  4. 
bankrupt.  See  tit.  Bankrupt. 
or  copy  of  causes,  from  gaoler,  &c.  374. 
of  no  bill  or  declaration  ; 

when  dispensed  with.  H.  (e). 
cause  shewn y  on  rule  for  judgment  on  nut  iiel  ricordy  in  C.  P.  7S6. 
probable  cause  of  seizure,  in  actions,  &e;  relating  to  ciisioms  or  excise. 

B99'9M' 
alledging  diminution,  &c.  in  house  of  lords.  1217* 
for  costs  ; 

on  43  FMz.  c.  6.  68A.  965,  6. 

m  what  actions  granted.  <)65t  6. 
7  Jiic.  1.  c.  5.  1003. 
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CERTIFICATE, 
for  costs; 

on  22  &  23  Car.  II.  c.  9.  .975,  &c. 

8  &9^.  in.  c.  ll.§  1.  1000,  1001.  » 

§4.979.9«2,S. 
4&5  Ann.c.  l6.§5.  686. 
24Geo.II.  c.  18.  §  1.826,7. 
fTe/cA  judicature  act.  983,  4. 
CERTIFYING  Record.  See  tiu  Error. 
CERTIORARI, 
what.  400. 

out  of  what  court  it  issues.  Id.  401 .785. 

when  it  lies  ;  399>  &c.  404.  658.  1173.  '  ; 

bi:fore  judgment.  35.  400,  401. 
afterjudgroent.  401,  2. 
lies  not  to  remove  indictment,  &c.  after  conviction.  401* 
to  what  court.  400,  401. 
direction.  403. 
form  of.  Id, 
teste  and  return.  Id. 
quashing  and  superseding.  Id^ 
effect  of.  405. 
receipt  and  allowance  of:  Id. 

in  what  stage  of  the  cause.  Td.  406. 
in  causes  under^rf  pounds.  406,  7. 

fifteen  pounds,  402.  407. 
return  of  proceedings  in  borough  court  407.  (0- 

Mayor's  court  of  London,  Id. 
Great  Sessions.  Id. 
that  defendant  was  taken,  &c.   on  plaint  levied  in  sheriff's  court  of 

Lwdm.  408.  (a)i 
when  and  how  made.  407* 
to  what  officer.  1203. 

effect  of  filing.  413.  .  > 

bail  on ;  408,  9- 

when  and  how  put  in,  excepted  to,  and  justified.  409,  &c. 
procedendo  ; 

whaty  and  when  it  lies.  412,  &c. 
cannot  be  granted  after  return  filed  ;  413. 
nor  after  cause  remanded.  Id. 
declaration  on  ;  414. 

de  novo.  Id. 
and  minimus  ;  400.  785.  953. 

what.  785.  i 

when  record  must  be  certified,  or  only  tenor.  Id, 
form  of  scire  facias^  after  removal  by.  402.  1139. 
execution  on  removal  by,  out  of  what  court.  1010. 
in  error ;  1184. 
pracipe  for.  121$. 

by  plaintiff,  to  verify  his  errors.  1212.  (/>  1215,  &c.  1218,  I9. 
by  defendant,  to  disprove  them.  124.  74t7t  &•  I2I9-  1221. 
by  court,  for  their  own  information.  122 1 ,  2^ 
CESSET  EXECUTIO.  903.  1137. 
CESSET  PROCESSUS.  810. 
CESTUI  yue^ni^f; 

money  due  to  or  from,  may  be  set  off.  693. 
execution  against  lands,  &c.  of.  IO529  3. 
CHALLENGE  of  Jurors ;   Sec  tit.  Jury. 

over-ruling,  ground  for  bill  of  exceptions.  888. 
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CHAMPERTY, 

what.  107. 
CHANCERY, 

six  clerks  of,  and  Cursiiore,  Ac.  nccptcd  aut  of  stat.  22  Geo.  H.  c.  46. 56. 
fiolicitor  in,  may  practise  on  equity  sid«  of  Exchequer.  6& 

on  equity  side  of  Exchequer,  caonoc  as  svch  paactise  iow  M 
costs  in,  when  proveable  under  coromisston  of  bankrupt*  230. 
bail  on  attachment  in.  243,  4. 

eflfect  of  injunctions  in.  472.  1 137,  8.  and  see  lit.  Jnjunctiong. 
hearing  counsel  on  cause  sent  out  of,  in  C.  P.  529. 
bill  in,  no  foundation  for  stayijig  proceedings-  545« 
court  of,  not  within  stat.  9  &  10  W.  HI-  c.  15.  §  U  8d3. 
application  for  new  trial  on  feigscd  iasiie  directed  by.  920* 
evidence  of  verdict  thereon.  953,  4. 
CHARTER-PARTY, 

venue  cannot  be  changed  in  action  on.  623. 
CHATTELS  REAL, 

may  be  extended  or  sold  on  elegii.  1052. 
extent.  IO77. 
from  what  time  bound  on  extent.  Id. 
CHIEF  USHER  and  Crier,  of  K.  B.  45,  6. 

PROCLAMATOR,  in  C.  P.  47. . 
CHOSE  IN  ACTION, 

actions  by  assignees  of.  7. 
CHRISTIAN  NAMES.  45«- 
CHURCHWARDENS.  33. 
CINQUE  PORTS.  172.  g53.  1178. 
CIRCUITS;   121.      . 

ofiicers  of.  53. 
CIRCUITY  of  ACTION.  9. 

CLAIMING  CONUSANCE.  Sec  tit.  Conuwnce.      . 
CLAUSUM  FREGIT.  See  Ut.  Original  IVriL  and  Prcccj^ 
CLERGYMEN,     . 
arrest  of,  240,  41. 
proceedings  a^st  103A  40»  41. 
CLERK  of  Declarations ; 
his  duty,  &c.  86.  (t). 
CLERK  of  Peace, 

cannot  act  as  attorney.  77. 
CLERK  of  PLEAS,  in  Exchequer.  49. 
CLERKS  of  ATTORNIES.  See  tit.  AUornics. 
COGNIZANCE.  See  tit.  Replevin. 
COGNOVIT  ACTIONEM, 
what.  577i  8. 
objects  of.  577' 

when  and  how  given ;  /</.  578. 
before  declaration.  577* 
after  declaration,  and  before  plea.  578. 
afUrpIeai  577,  8v 

reacts  verf/icaliione.  577. 
withdrawing  plea.  578. 
upon  terms.  Id. 
form  of.  Id, 
stamping  Id. 
iwhen  given  by  attorney.  579^ 

prisoner,  in  custody  of  sherSf^  officciv  569.  578. 
on  mesne  process.  IdL 
of  marshal.  568,  9.  578. 
tenant  in  ejectment,  to  prejudice  of  landlord.  579. 706. 
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COGNOVIT  ACTIONEM, 

of  the  whole,  or  part  of  cause  of  action :  57B« 

proceedings  on  each.  Id.  579* 
waiver  of  irregularity.  !267i  8.  579*  ^84. 
when  it  operates  as  a  discbarge  of  bail,  and  when  not.  dl5  >6« 

roerffT  dSd* 
discharged  by  defendant's  bankrapnry  and  cerfrftcate.  230.  iff9, 
costs  on,  after  argument  of  spctial  case,  and  new  trial  ordered.  907.  922. 
no  bar  to  writ  of  error,  unless  so  expredse<f.  1 1  ^4. 
COLOUR^  in  pleading ;  678,  9- 
imptied.  Id. 
express.  Id. 

want  of,  aided  by  statute  of  jeofails.  9^0. 
COMMISSION  of  Bankrupt.  See  tit.  Battknipi. 
rebellion,  in  Exchequer.  158. 
for  raking  affidavfts ;  517. 

stamp  duty  on.  202  (ff). 
tecognicBnces  of  bail ;  2?!?,  9. 
stamp  duty  on.  272.  (i), 
rxaniining  witnesses  abroad.  8^3,  14.  840,  Arc. 
trial  of  cause  at  the  assises,  in  Exchequer.  849. 
finding  simple  contract  debts  to  crawm  I070,  Tf-  IO89. 
deltrcdert,  69 1|  2. 
COMMISSIONERS  of  Bankrupt.  See  tt(.  Btmknrpf. 
lottery.  617. 

stamp  office.  7^»  3.  501.  6ll. 
for  auditing  public  accotmfs,  &c. ; 

bringing  witnesses  befbr?,  when  in  ctistody.  8379  ^' 
Caking  afRdavils.  201,  2.  207".  51  f.  515, 16. 
recognisances  of  bail ;  272,  &c. 
bail  book  of.  282. 
scire  facias  on»  1 139. 
affidaric  s^vom  before,  how  entitled.  513. 
under  inclosure  acts,  &c.  852.  874,  5. 
COMMITMENT;  3J0, 11.  37Q>&c, 
entry  of.  371. 
evidcftice.  of.  346. 
COMMITTITUR, 

on  render,  in  K.  B.  314. 
COMMITTITUR  PIECE,  370,  71. 
filing  and  entering.  Id. 

not  neccssaryi  on  commitment  under  Habeas  Corpus,  371. 
COMMON, 

right  of,  how  stated.  451,  2. 
justification  under  right  of.  671. 
COMMONERS, 

avowry  or  cognizance  by*  670. 
pleas  in  bar  by.  671* 
COMMON  PLEAS, 

jurisdiction  of,  ia  penonal  actions.  35.  ' 
officer!  of.  38»  Ac. 

means  of  Commetielhg  actions  in.  104, 5. 
error  firom.  1177. 

to,  lies  not  from  inferior  courtir.  /tf. 
COMMON  PLEAS  at  LANCASTER, 
teste  of  original  writ  in.  122,  3.. 
removal  of  causes  into:  407. 1238. 

recognizance  on.  Id. 
direction  of  writ  of  error  to.  Il93* 
false  judgment  in.  1238. 
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COMMON  RECOVERY.  See  Ut.  Recovery. 
COMMON  ROLLS,  in  C.  P.  764,  5. 

Exchequer.  765. 
COMPERVIT  ad  diem, 
plea  of;  333.  340. 

striking  recognizance  of  bail  off  the  file  on.  540. 
need  not  be  signed,  iu  K.  B.  713. 

C.  P.  Id.  714. 
must  be  delivered,  iu  K.  B.  713. 
issue  on,  by  whom  made  up.  751. 
COMPOSITION, 

deed  of,  when  sufficient  or  not  to  avoid  bankrupt's  certificate.  1143,  4. 
COMPOUNDING  iienal  Actions:  574. 
in  what  cases  allowed.  Jd. 
in  what  not.  575. 

application  for,  must  be  made  in  bank,  and  not  at  nisi  privs.  Id, 
consent  of  crown,  when  necessary.  Id. 
motion  and  rule  for^  when  and  how  made,  in  K.  B.  500.  575. 

C.  P.  Id. 
proceedings  thereon.  576. 
costs  00.  57 5 1  6. 
.  composition  money; 

king's  part  of,  to  whom  paid.  576* 

on  informations.  Id. 
attachment  for  non-payment  of.  Id. 
order  for,  conclusive.  Id. 
COMPULSIVE  Clauses,  in  Lords'  act.  390,  &c. 
CONCILIUM.  See  tit.  Demurrers,  and  Error. 
CONCLUSION  to  Declaration.  See  tit.  Declaration^ 
CONCORD, 

of  fine  supplied.  734. 
CONDITIONS,  precedent;  442,  &c. 

plea  of  nonperformance  of.  66^» 
subsequent.  442. 
CONFESSION, 

of  lease  and  entry  only,  in  ejectment.  504. 
judgments  by.  See  tit.  Judgments. 
and  avoidance.  See  tit.  Pleas  and  Pleading. 
without  avoidance.  927. 
CONSENT, 

rules  by.  498. 
CONSENT  RULE, 

in  K.  B.  503,. 4.  Addend,  to  p.  508. 
C.  P.  497.  503,  4.  Addend,  to  p.  508. 
CONSIDERATION, 

express  or  implied.  440. 
executed  or  executory.  Id.  441. 
when  good.  441. 
CONSOLIDATION, 

of  actions,  in  general.  635.  Addend*  Id. 

on  policies  of  insurance.  See  tit.  Policy  of  Insurance. 
motion  and  rule  for,  in  K.  B.  502.'ff35»  61. 
judge's  order  for,  in  C.  P.  636. 
informations  in  nature  of  ^]io  warranto*  635. 
ejectments.  637. 
CONSOLIDATION  RULE.  See  tiL  Policy  of  Insurance. 
CONSTABLES  and  HEADBOROUGHS, 
actions  against;  31,  &c.      \ 

limitation  of.  19,  20.  Addend,  to  p*  19-   * 
venue  in.  436. 
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CONSTABLES  and  HEADBOROUGHS, 
actions  against ; 

pleas  in.  677 ^  8. 
demand  of  copy  of  warrant  from.  31 ,  &c. 
costs  in  action  against.  899,  900.  985.  .1002. 
attornies  not  liable  to  be  chosen.  7^* 
CONSUL, 

not  privileged  from  arrest.  2l6. 
CONSULTATION,  writ  of, 

in  prohibition^  for  not  verifying  suggestion  in  six  months.  959,  60, 
CONTEMPT, 

attachment  for,  not  in  general  bailable.  243,  4.  494.     , 
proceedings  on  attachment  fur.  493,  4,  5. 
CONTEMPTUOUS  Words.  See  tit.  AUackmtnt. 
CONTINGENT,  Damages.  See  tit.  Damages. 
CONTINUANCE, 

capias  by,  in  C.  P.  See  tit.  Process. 
of  process;   182,  3,  4.  706. 
before  declaration.  706. 
after  declaration^  and  before  issue.  Jd. 

issue,  and  before  verdict.  Jd.  707.  939,  40. 
verdict  or  demurrer.  707. 
judgment  by  default.  Id. 
in  error.  1223. 
entry  of;  182,3,4.  1136. 

may  be  made  at  any  time.  707.  but  see  1207. 
certiorari  for,  how  directed.  12l6.  (t).  .     ^         .  ,  j 

want  of,  when  aided  or  cured.  707 • 

may  be  added,  after  judgment  in'penal  action.  Id.  ,  .    ,  .  . 

of  notice  of  inquiry..  See  tit.  Inquiry^ 

trial.  See  tit.  TriaU. 
pleading  after  last.  See  tit«  Fleas  and  Pleading. 
CONTRACTS, 

by  parol.  439, 40. 
in  writing:  Id. 

by  deed,  under  seal.  Id. 

agreement,  without  seal.  Id. 
express  or  implied.  2,  3.  440.  , 

present  or  future.  440. 
actions  upon  ;  1 ,  &c. 

by  and  against  whom  brought.  6,  7- 
limitation  of.  14,  15. 
how  stated  in  declaration.  439,  40. 
special,  admitted  by  bringing  money  into  court.  647,  S. 
CONTRIBUTION, 

action  for.  903.  (o). 
CONTUMACE  CAPIENDO, 

writ  of.  379.  (c). 
CONVEYANCERS, 

stamp  duty  on  certificates  of.  70,  71- 
CONVICTION, 

plea  of  former.  668. 

damages  and  costs  in  actions  against  justices^  after  quashing.  ft99i  900.  9^5. 
new  trial  after.  914.  9IS. 
CONVOCATION,  Members  of,  218.    . 
CONUSANCE, 
what.  653. 

in  what  cases  it  may  be  claimed.  654. 
by  whom.  Id,  6*55,  6. 
cannot  be  claimed  in  E.Ncbcquci  of  Tlcas.  75.  655. 
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CONUSANCE, 

when  and  how  claimed.  474.  655,  6,  7. 
proceedings  after.  414,  15. 
COPY  of  Causes.  374. 

process.  See  tit.  Procest, 
declaration.  See  tit.  Deciarati<m, 
deeds,  &c.  on  oyer,  604. 

for  the  purpose  of  stamping  them.  501.  611. 
if  there  be  only  one  part.  6lO. 
when  one  part  is  kwt.  Id,  6ll. 
written  instruments;  609, 

in  what  cases  formerly  demandable.  Id. 
at  present :  Id, 
in  actions  on  policies  of  assurance.  Id. 

what  a  sufficient  compliance  with  the  order.  Id. 
in  other  cases.  Id.  6 10. 
when  action  is  founded  on  a  written  instrument  610. 
defendant  is  in  nature  of  a  tmstee.  Id.  611. 
books,  &c.  616,  &c. 

examinations  before  justices,  &c.  6\6,  17. 
record  of  acquittal.  617. 
COPYHOLD  lands,  not  bound  by  judgment.  943. 
within  register  acts.  951. 
extendible  on  elegit.  1052. 
tenant,  rule  for  his  inspecting  court  rolls.  499.  Id.  (t).  6l7,  IS. 
title,  how  stated  In  pleading.  450.  id). 
COPYHOLDERS, 

custom  or  prescription  by,  for  common,  &c.  451.  (a). 
CORONER, 

direction  to,  of  mesne  process.  172. 
jury  process.  822. 
CORPORATION, 

must  be  sued  by  original.  25.  34.  104.  Il6.  II9.  129.  l6S. 
process  against.  140. 
must  appear  by  attorney.  106.  126. 
what  they  may  do  without  their  common  seal.  106.  (ft). 
note  of  appearance  for.  140.  (/). 
not  entitled  to  essoin.  126. 
members  of,  not  subject  to  arrest.  2 1 8. 
beginning  of  declaration  against.  1 40.  (/). 
seisin  of,  how  stated  in  pleading.  450.  (a), 
claim  of,  by  custom  or  prescription.  451.  (a), 
inspecting  books  of.  6I8. 
note  by,  on  lords'  act.  388,  9- 
COSINAGE,  damages  on  writ  of.  897. 
COSTS, 
what: 

parcel  of  damages.  956. 
as  between  party  and  party  ; 
de  incrementOy  origin  of.  Id. 
m  abatement ; 

on  issue  in  fact.  666.  974. 
law.  666.  997. , 
cassetur  Mia^  vel  breve.  712. 
in  scire  facias,  1170,71. 
interlocutory;  956. 

payable  by  attornies,  for  improper  conduct.  70. 
on  writs  of  i/w/rtngaf.  127f8«  i38. 
reversing  outlawry.  162,  3. 
dischar^g  married  wumcA^.  320. 
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COSTS, 

interlocutory ; 

on  discharging  soldiers.  226. 

insolvent  <iebtorf«  i235. 
Stat.  43  Geo.  Iff.  c.  46.  §  t.  e50»  51. 

staying  or  setting  aside  ptoccedings  on  bail  bond.  307.  324,  5. 

326,  7, 8.  559. 
rendering  principal,  by  bail  aibove.  305.  312,  13. 
attachment  against  sheriff,  in  actiiMi  against  acceptor  of  bill.  337,  8. 
setting  aside  attachment  agamst  sheriff,  after  render.  335. 
motions:  510.  524,  &c. 

when  rule  is  made  absokite.  524,  5. 
discharged.  525. 
setting  aside  proceedings,  for  irregularity.  537* 
staying  proceedings ;  Id,  550.  1130. 
in  debt  on  recogninnoe.  559* 
ejectment,  ibrnoi^fnyraeiit  of  tent.  56 1, 2. 
by  mortgagee.  562,  3.. 
MrikiBg  out  auperiooos  counis,  &c.  6S8. 
bringing  money  into  cmrt.  637-  643,  4,  5.  648,  &c. 
discontinuance.  707t  ^  9*  922.  99^^  6«  1003. 
amendmeota;  fdSt  ^c. 
of  writs  4>f  error.  1206. 
after  error.  748,9.  1218. 
referenced  arbitration.  857.  86l,  &c.  972.  998. 
remanet.  800.  (c).  864. 
withdrawing  jnroc  65a  887* 
repleader.  928. 
ventre  de  novo.  909« 

applying  for  costs,  on  stat  43  Geo.  III.  c.  46.  §  3.  999' 
qoashing  writs  of  ukefaciasj  in  K.  B.  959.  Il60. 

C.  P.  Id. 
error.  1207« 
suing  out  original  wrti,  after  errttt.  121B. 
of  writ,  &C.  deposit  to  answer.  249«  50. 
opporing  bail,  in  K.  B.  294.  296.  Addend,  id. 

c.  P.  294. 296. 

doctamtion,  when  alkwred  on  staying  proceedings.  466. 
coimstl,  on  laquiiy.  599- 

several  omatst  where  pkuatiff  succeeds  on  one  of  them.  923.  986. 

988. 

pleas  of  justification.  986,  7,  8. 

issues,  no  inclosove  act  99S^  9. 
double  pleading.  684f  &c. 
petitionmg  creditor  for  commission.  9^,  5. 
proving  his  dobt,  &c.  after  notice,  on  siau  49  Geo.  III.  c.  121. 

S 10.  696, 7. 
application  for  judgment  as  in  case  of  nonsuit,  in  C.  P.  812,  13. 
special  jary.  826,7'  865. 
witnesses;  7O8.  835.  840.  (c).  949,4. 
examinng  on  inierrogalories.  841,  2. 
arbitrators.  864. 

trials  at  Inr,  wlien  plaintiff  b  poor.  789»  90. 
bill  of  exceptions.  891  • 
new  trials ;  921,  &c. 

in  Conunon  Pleas.  922,  3. 
Exchequer.  921.  923*  . 
after  special  case.  906, 7« 
how  ta  proceed  for  nan^wirment  od  9^. 
for  not  declaringi  after  rcveisai^f  ouliawry,  in  C  P.  427)  8. 
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COSTS, 

interlocutory ; 

for  not  proceeding  to  trial : 

generally.  497,  8.  800. 
in  King's  Bench.  800,  801. 
Common  Pleas.  Id.  802. 
Exchequer.  802. 
criminal  cases.  800. 
quo  warranto.  Id, 
by  proviso.  604. 
executing  inquiry :  497,  8.  600. 
motion  for.  600. 
final;  956. 
for  plainlifT: 

at  common  law.  Id. 

by  statute  of  Gloucester.  Id.  957* 

where  doubie  or  trebk  damages  are  given,  or  a  certain  penalty^  by 

a  subsequent  statute.  Id, 
where  single  daimages  are  given,. by  a  subsequent  statute.  957,  8. 
restrained,  t^  43  Eliz.  c.  6.  96S^  6. 
coqrt  of  request  acts, 

for  London,  966j  &c. 
Middlesex.  970»  &c. 
Southwark.  Id. 
Westminster,  Id. 
Tower  hamlets.  Id. 
Birmingham.  970. 
Mancheiter*  Id. 
Bath.  Id. 

exceptions  out  of.  971* 

when  and  how  taken  advantage  of.  973,  4. 

on  reference  to  arbitration.  862.  97^. 

21  Jac.  I.  c.  16.  in  actions  for  words.  97 A,  5. 

22  &  23  Car.  II.  c.  9.  in  trespass.  97 5^  &c. 
13  Geo,  HI.  c.  51.  in  Wales.  983,  4. 

28  Geo.  III.  c.  37.  f  24.  in  actions  against  officers  of 

customs  or  excised  899.  984.  1003. 

43  Geo.  III.  c.  46.  §  3.  where  plaintiff  does  not  recover 

sum  sworn  to,  &c.  503.  995.  997»  8.  Addend,  to  p.99B. 

43  Geo.  III.  c.  46. '§  4.  in  debt  on  judgment.  984. 

c.  141.  in  actions  a^imijustices.  S99«  9^0. 

985.  1002. 
extended,  by  4  6c  5  W.  6c  M.  c.  23.  981,  2. 

8&9  ^^-  ni.c.  11.982,3. 
in  inferior  courts :  89,  90.  975.  980,  81. 
on  removal  by  habeas  corpus.  41 6. 
for  defendant : 
*  at  common  law.  956.  990. 
by  statute  of  Marleberge.  99O. 
on  nonsuit,  or  verdict ;  697.  991,  2. 995* 
when  proveable  under  commission.  229* 
judgment  as  in  case  of  a  nonsuit ; 

by  Stat.  14  Geo.  II.  c.  17 :  904,  5.  812. 

when  not  allowed.  812.  99^.  ' 

for  not  proceeding  to  trial,  allowed  ia  C*.  P.  and  Exchequer,  00 

discharging  rule  for.  801,  2. 812. 
a/iVer,  in  K.  B.  801.812. 
of  application  for.  812,  IZ,. 
discontiouance.  707,  8,  9.  99^*  lOOd. 
nolle  prosequi.  710,  i  1. 995^,  6. 
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COSTS, 
final; 

for  defendant :  , 

on  fion  pros;  421.  470.  993,  4,  5. 

in  error.  1204,  5.  1213,  14. 1233,  4: 
demurrer.  680.  685,  6.  96O,  61.  987-  996,  J. 
FFe/cA  judicature  act.  983,  4. 
when  plaintiff  does  not  recover  the  sum  sworn  to,  &c.  503.  995.  997 j 

8,  9-  Addend,  to  p.  998* 
judgment  for  plaintiff  is  reversed  on  error.  1228. 
where  there  are  several  defendants.  1000,1001. 
in  actions  real :  9^7* 

writ  of  right ;  812. 

of  ward.  990. 
mixed: 

dower  vnde  nihU  kabet.  9^' 
ejectment:  Id, 

for  plaintiff;  Id. 

on  verdict  and  judgment  against  tenant.  1005. 

Addend,  to  p.  508. 
nonsuit','  for  not  confessing  lease,  &c.  Id.  Ad- 
'  dend.  to  p.  900. 

for  defendant;  995. 

on  nonsuit,  upoh  the  merits.  1005. 
•    verdict  and  judgment  against  plaintiff.  Id. 
against  several  defendants ;  1000. 

when  one  or  more  are  acquitted.  Id.  1001. 
quareimpedit.  958. 
waste.  957. 
personal : 

upon  contracts ; 

account.  991 9  2. 

assumpsit:  956.966.  976.  995. 

on  feigned  issues.  1001. 
coveniini.  956.  976.  991 1 2. 
debt; 
for  plaintiff:  956.976. 
on  bond.  998. 

judgment.  501.984,5* 
for  rent.  971. 

penalties;  957.999.  1002. 
on  game  laws.  1002. 
for  not  setting  out  tithes.  957i  8, 9. 
on  compounding  them.  575,  6. 

*  for  defendant :  983,  4.  991  >  2. 

on  court  of  conscience  acts.   862.  966,  &c.  970, 

71,2. 
not  within  stat.  22  k  23  Car.  II.  c.  9-  975, 6. 
scire /adas; 

on  Stat,  of  Gloucester.  957*  959- 1170. 

8  &  9  W.  III.c.  11.  958,  9.  1148. 1170. 
cases  not  within  the  latter  statute.  1 170. 
quashing  writs  of.  959*  II6O. 
to  repeal  lettere  patcfnt.  959. 
in  error.  1212. 
for  wrongs : 

ease;  956.  9S6i  98d.  991f  2*  1001. 

•  for  crim.  con*  5.  (6).  685.  976. 

defamation.  974,  5. 983« 
in  trover.  956.  976.9^6f  7. 99^,  3. 1001. 
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COSTS, 
final ; 

ill  actions  personal : 
iur  wrongs: 

respecting  distresaes.  9^7. 991.  1003. 
reple«rio; 

for  plaintiff.  SS6. 
a<ffi»idant.  990«  91* 

on  a  distress  for  poors'  rates.  Addend,  top.  IC02. 
^.double  filMidUig.  679,  ^0.  6sB. 
agahif  t  arveral  4e{9Ddaiils.  1001. 
trespass;  956.  975,  &c.  1000,  1001. 
and  assault.  975,4.979'  10QO»  1001. 
battery.  956. 966. 976.  978,  9-  983. 
false  imprisonment.  966.  9f  6.  1000,  1001. 
for  plaintiff;  tf 2. 956. 975,Jk€. 
how  restrained.  97^»  ^« 
against  inferior  •tnadesmen,  &c.  981>  3. 
^wlien  wUfi»l  or  malicious.  982,  3. 
on  several  counts.  985,  &c. 
fordefeniiaDt; 
on  5  R.  II.  991  f  2. 

(rfM  judicaitarcACt.  983,  4. 
0f  deuble  pl«adin^  684,  &c. 
tta  iiew  asMgnnient.  980. 
agaanst  several  defendants.  1000,  &c.  IOO6. 

«ii  j«mt  plea  of  not  guilty,  wlien  one  is  ac- 
quitted. 1001. 
not  allowed,  unless  plaintiff  is  entitled  to  judgment  on  the  whole 

record.  9t9yS^' 
in  arrest  of  judgment.  999* 
error;  99O.  1229,  30. 

ibr  plaintiff  III  o^ginai  action  :  1229f  30. 

on  afiiming  judgment  in  House  of  Lords.  1233. 
^  double.  Id. 

defendant.  Id.  1234. 
not  allowed  <en  reversal.  1234. 
false  judgment.  1239* 
prohibitkui.  9^7*  959, 60,  61. 
mandamus.  957.  961,  2,  3. 
qmivarrmnto.  800.  957 •  96l-  963,  4,  5. 
on  extents;   IIO9,  10. 

wlieo  tajuible.  94.  1110. 
in  actions  hy  ipaupen.  112, 13. 

against  Uail.  305.  312,  13.  324,  5. 
Uuikn^u.  229f  30. 
seamen  and  soldiers.  225,  6. 
offieen  of  e;ictse  and  customs.  899-  984.  1003. 
justices  and  constables,  &c.  899,  900.  985.  1002. 
by  or  vgwist  iidants.  115.  551.  553. 
baron  and  feme.  1149*' 

ekcoutors  and  adtmnistrators.  See  tit.  Executors  and  M 

mkuiniQru 

double  or  treble,  vbat :  1002. 

when  recoverable  in  prohibition.  960. 
by  plaintiff.  1002. 

dcfcodaBl;967*  069.  1003,  3. 
\jkrcpktfm.99^.  1003. 

ejectment.  Addend,  to  p.  1003. 
bew  re€o?ertd«  /i. 
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COSTS, 
final ; 
double  or  treble : 

judgment  for,  how  entered.  1003,  4* 
sugg^ions  for.  See  tit.  Suggestions, 
certificates  for.  See  lit.  Certificates. 
rule  to  be  present  at  taxing,  in  K.  B.  4,97*  1004. 

C.  P.  Id. 
after  special  verdict.  905. 
taxation  of,  on  judgment  by  default ; 
final.  586. 
interlocutory,  in  K.  B.  600,  601. 

C.  P.  586,  7.  601. 
discontinuance.  709. 
demurrer.  77 9» 
^f/c^  judicature  act.  983,4. 
verdict,  &c. ;  905.^37,  &c.  1002,  3,  4. 

affidavit  of  increased  costs.  1004. 
rule  for  new  trial.  923. 
and  signing  final  judgment,  contemporaneous  acts,  9^7- 
reviewing:  1004. 
affidavit  for.  1005. 
setting  off  against  cosU,  &c.  102,3.  862,  3.  IOO6,  &c. 
judgment  reversed  for.  1228. 

demand  of,  when  barred  by  bankrupt's  certificate.  229,  30. 
^    means  of  recovering  ; 

under  commission  of  bankrupt.  Ji. 
by  action,  or  execution :  1005. 

arrest  not  allowed  for.  200. 
by  attachment :  491,  2.  1005. 

rule  for,  absolute  in  first  instance :  499,  3.  1005. 
may  be  moved  for  the  last  day  of  term.  518.  1005. 
on  non  pros,  in  Exchequer.  1005. 
proceeding  in  action  for  non-payment  of.  101,2.  649*  (fi). 
requiring  security  for.  551,  &c. 

payment  of,  in  former  actioq.  555,  6. 
in  equity.  381.  Addend,  top.  556. 
on  indictment,  award  of.  8o4. 

extents.  1100.  1109,  10. 
as  between  attorney  and  client.  See  tit.  Attomies. 
COVENANT, 

action  of;  4.  9, 10.  118.  434,  5.  856.  983.  (6). 

not  within  statute  of  limitations.  15. 
to  pay  money  by  instalmenu,  when  not  discharged  by  bankruptcy.  23S^  3. 
writ  of,  for  levying  fine,  amendment  in  teste  or  return.  732,  3. 
for  not  levying  fine,  within  itat.  13  Geo.  lll.c.  51.  983.  \h). 
process  in.  125f  &c. 
arrest  in.  192,  3. 
declaration  in.  438. 

staying  proceedings,  on  payment  of  what  is  due.  558. 
assessing  damages,  without  writ  of  inquiry :  588,  &c. 

when  not  allowed.  589,  90. 
particulars  of  demand  in.  6l3. 
changing  venue  in.  624. 
bringing  money  into  court.  640,  41.  643,  3. 
no  general  issue  in.  695. 
pleas  in ;  see  tit.  FUas  and  Pkadingm 
of  tender.  673. 
when  to  be  delivered.  699* 
QOtice  of  SCI  off  cannot  be  given  in,  with  non  est  factum*  695. 

4p 
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COVENANT, 

issues  in,  by  whom  made  up.  751. 
damages  in  action  6n  charter-party.  898. 

in,  when  some  defendants  are  acquitted.  902. 
judgment  in.  938. 
costs  in.  956.  97^.  991i  2. 
execution  in.  1008. 

scire  facias  in,  for  damages  arising  after  judgment.  1133.  1140. 
interest  on  affirmance  in  Exchequer  chamber.  1221* 
COVENANTS, 

dependent  or  independent  442,  3,  4. 
to  be  performed  at  same  time.  443» 
debt  on  bond  for  performance  of; 

assessing  damages  in.  588,9,90.  1142. 
bail  in  error  in.  1 192,  3. 
COVERTURE, 

plea  of,  in  abatement.  659' 
bar.  667* 

debt  on  bond.  674.  678. 
may  be  given  in  evidence  on  general  issue,  in  assumpsit.  672. 
when  pleadable  after  the  last  continuance.  878.  880. 

assignable  for  error.  II76,  7-  1214. 
costs  on  plea  of.  II49. 
COUNSEL, 

signature  of  pleas,  &c.  by.  664.  699,  700,  724.  727»  8.  782. 
rules  granted  on  signature  of.  498,  9* 
on  motions; 

how  heard  on.  528,  9* 
moving  for  argument.  529i  30. 
on  inquiry,  attending  by.  599*  Addend,  id. 
trial; 

brief  for.  877. 
number  of.  Id. 
withdrawing  record.  881. 
in  what  order  heard  on.  885. 
when  entitled  to  reply.  Id.  886,  7. 
examination  of  witnesses  by ;  886. 

when  separate  counsel  are  employed  by  different  defendants.  Id, 
effect  of  objections  taken  by,  at  trial.  Id. 
when  not  allowed  to  go  into  new  case.  Id. 
acquiescence  of,  in  judge's  opinion.  Id. 
in  criminal  case.  Id.  887* 
on  writ  of  error,  in  K.  B.  1225. 

House  of  Lords.  Id. 
COUNTER  AFFIDAVIT; 

when  received,  on  arrest.  213,  14. 
COUNTERMAND,  of  notice  of  trial.  See  tit.  Trials. 

inquiry.  See  tit.  Inqmry. 
COUNTS;  See  tit.  Declaration. 

in  real  actions,  amendment  of.  731. 

pleas  in  abatement  of.  See  tit.  Pleas  and  Pleading. 

of  matter  superfluous,  striking  out.  502.  638,  9* 

bad  or  inconsistent,  how  cured  after  general  verdict.  9l^« 

costs  of  several,  where  plaintiff  succeeds  on  one.  985,  &c. 

difference  between  K.  B.  and  C.  P.  abolished.  986. 
COUNTY  COURT; 

attomies  in,  must  be  admitted:  56^ 

certificates  of.  71,  2. 
actions  in.  537,  8. 
avowries,  &c.  on  judgments  in.  67O. 
evidence  of  proceedings  in.  954. 
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COUNTY  COURT; 

for  Middlesex^  970,  &c. 
execution  in.  IO66, 
COUNTY  PALATINE;  Sec  lit.  Common  PUas  at  Lancaster. 
ottoroies  of,  excepted  outof  stat.  22  Geo.  If.  c.  46.  56. 
stamp  duty  on  articles  of  clerkship  to.  58,  9. 
not  entitled  to  practise  in  courts  at  Westminster.  59,  60. 
original  writ  cannot  be  issued  into.  120.  146, 
attachment  on  Justicies  in,  not  within  stat.  51  Geo.  III.  c.  124,  133. 
process  into;  120.  133.  146.  175. 
direction  of.  172. 
service  of.  1 89. 
arrest  on ; 

for  what  sum.  192. 
by  what  authority.  237,  8. 
bail-bond  on.  238. 
bail  in,  how  taken  before  commissioner,  on  testatum  capias.  276. 
entry  of  recognizance.  303. 

mode  of  declaring  in  Middlesex^  on  a  recognizance  taken  before  commissioner 

in  Durhmn.  Il65.  (1). 
attachment  or  distringas  in,  for  not  returning  writ,  &c.  335,  6. 
ejectment  in,  on  stat.  1  Geo.  IV.  c.  87.  #  1.  Addend,  to  p.  508. 
stamp-duty  on  affidavits  in.  5l6. 
sheriffs  of,  amenable  to  the  court  for  contempts.  336. 
changing  venue.  120.  627,  3. 
bringing  it  back.  Addend,  to  p.  632. 
pleading  to  the  jurisdiction.  o53. 
mittimus  to.  627.  758.  822.  848. 
trial  at  bar.  789. 
judgments,  how  entered.  940. 

relation  of.  947.  (e). 
costs.  965.  97s. 
execution  in.  402,  3. 
error  from:  1178. 
bail  in.  II91. 

alledging  diminution  in.  1212. 
COURTS, 

superior  or  inferior ; 
justification  under  process  of.  671. 
COURT  BARON, 

avowry  or  cognizance  on  judgment  of.  670. 
evidence  of  proceedings  in.  954. 
COURT  for  relief  of  INSOLVENT  DEBTORS.  395.6. 
COURT  MARTIAL, 
witnesses  on ; 

privilege  of  from  arrest.  223,  4. 
habeas  corpus  for  attendance  of.  837,  8. 
attachment  against,  for  non-attendance.  836. 
COURT  of  PLEAS,  in  Durham.  98 1 . 

Exchequer.  See  tit.  Exchequer. 
COURT  of  REQUESTS, 
acts  relating  to ; 

for  Lmdon:  966,  &c. 

distinctions  on.  968,  &c« 
Southwark^Uc:  970,  &c. 

clause  respecting  balances  under /w  poinds.  971. 
Weitminstetf  &c.  970,  &c. 
Middlesex.  Id. 
Tower  hamlets.  Id. 
Birmingham.  Id. 

4  P  2 
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COURT  of  REQUESTS, 
acts  relating  to; 

for  Manchester.  970,  &c. 

Bath,  &c.  Id. 
attornies  not  in  general  subject  to.  7^* 

plaintiffs,  not  within  stat.  39  &  40  Geo.  IIL  c.  civ.  §  10.  Id. 

W.971 
cases  not  within  last-mentioned  statute.  968>  9. 
mode  of  taking  advantage  of.  537,  8.  973, 4. 
pleas  of.  668. 
costs  on.  See  tit.  Costs. 
COURT  ROLLS  ;  See  tit.  Inspecting  Books,  &c. 

motion  to  inspect,  and  take  copies  of.  499*  Id*  (t)w 
rule  for  inspecting,  in  C.  P.  499.  (t). 
CRIMINAL  CASES, 

reading  affidavits,  and  hearing  counsel  on.  529.  886,  7. 
not  within  statute  of  amendments.  746. 
costs  for  not  proceeding  to  trial  in.  800. 
trial  by  proviso  in.  803. 
striking  special  jury  in.  828. 
new  trial  in.  918. 
CRIMINAL  CONVERSATION, 
action  for ;  5. 

declaration  io.  449. 
changing  venue  in.  624. 
trial  at  bar  in.  788,  9. 
costs  in.  5.  (6).  685. 976. 
CROWN.  See  tit.  King. 
CROWN  ROLLS.  764,  5. 
CURSITORS;  119,120. 

excepted  out  of  stat.  22  Geo.  II.  c.  46.  56.  ^ 

CUSTOM,  what.  452. 

CUSTOM  HOUSE  BOOKS,  inspecting.  6l7. 
CUSTOMS, 

avowry  or  cognizance  for.  670. 
CUSTOMS  and  BYE  LAWS. 

when  and  how  discussed,  on  removal  by  habeas  corpus,  &c.  412,  13. 
CUSTOMS  and  EXCISE, 

actions  relating  to,  by  whom  brought.  540}  41. 
against  officers  of ; 

limitation  of.  20. 
notice  of.  28,  9. 
where  laid.  436. 

bringing  money  into  court  in.  642. 
damages  in.  899* 
costs  in.  Id.  984.  1003. 
indictment,  or  prosecution,  against  officers  of ;  899* 
fine  on.  Id. 
CUSTOMS  and  PRESCRIPTIONS.  451.  (a). 
CUSTOS  BREVIUM, 

office  and  business  of,  in  K.  B.  38.  1216.  1218. 

C.  P.  45,  6.  1204.  1216.  1218. 
fees  anciently  payable  to,  in  C.  P.  44.  (6). 


D. 


DAMAGE  FEASANT, 

avowry  or  cognizance  for  j  670. 
pleas  in  bar  to.  Id. 
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DAMAGES, 

what.  8.96. 
costti  parcel  of.  956. 
how  laid,  in  actions  upon  contract,  447. 
trespass.  448. 
case:  453. 

general.  Id.  454. 
special.  454. 
arrest  for,  after  bankruptcy.  229,  30. 
general,  arrest  not  allowed  for.  193>  4. 
cannot  be  brought  into  court.  641, 2. 
set  off.  690,  91- 
after  interlocutory  judgment,  bow  ascertained.  588. 
award  of  jury  process  for  assessing.  7^7* 
on  verdict  for  plaintiff.  89^. 

defendant  in  replevin.  Id, 
nonsuit  in  replevin.  Id, 
in  actions  real.  Id. 

mixed:  Id.sgj. 
ejectment,  &c. ;  Id, 

for  mesne  profits,  on  stat.  1  Geo»  IV.  c.  87*  §  2.  Addend. 

to  p.  900. 
staying  execution  for, on  same  statute,  §  3.  Addend,  to  p.  1013. 
dower.  897. 
waste.  Id, 

quare  impcdit^  &c.  Id, 
personal :  896,  7- 

assessing,  generally.  897- 

on  notes  and  bills,  &c.  588,  &c.  897* 

notice  of,  or  copy  of  master's  appointment,  when  seVved, 
in  K.  B.  Addend,  to  p.  590,  9i« 
of  appointment  for,  must  be  given,  in  C.  P.  591* 
8&9  W.  II1.C.  11.  $  6.  1151,2.  1169. 

§  8.  602,  &c.  897,  8.  1122.  1142. 
demurrer  to  evidence.  593.  893. 
in  action  for  meant  profits.  555.  (c).  Addend,  to  p.  9OO. 
on  charter-party.  898. 
debt  on  indemnity  bond.  Id, 

award.  Id, 
trover  for  bill  of  exchange.  Id, 

trespass^  when  aggravated  by  a  false  charge.  448.  898. 
action  against  sheriff,  for  not  selling  joint  property,  under 
separate  execution.  898.  1025. 
nominal.  897. 

when  recoverable  beyond  the  penalty.  898. 
fixed  or  arbitrary.  Id, 
against  officers  of  customs  or  excise,  899. 

justices  of  peace,  after  conviction  quashed.  Jd^  9OO. 
single.  900,  901. 
double  or  treble.  Id.  956,  7,  8,  9* 

excessive,  or  too  small.  6OI.  916.  Addend,  to  p.  60I.  1013. 
intire:  901. 

how  rectified,  on  bad  or  inconsistent  counts*  Id. 
several:  Id. 903, 

in  penal  action,  on  bad  count.  901. 
assessment  of,  on  several  issues  in  same  cause.  750. 
where  there  is  judgment  by  default  or  demurrer  to'  part,  and  issue  on 

other  part.  757i  901,  2. 
coaliflgcut.  71O1  750. 757.  S96. 902. 
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DAMAGES, 

in  actions  personal ; 

where  some  defendants  let  judgment  go  by  default,  or  demur,  and  oihcn 

plead  to  issue  :  901,  &c. 
when  the  latter  are  acquitted.  902. 
where  defendants  sever,  or  join  in  pleading.  903. 
omission  of  finding,  when  supplied  by  inquiry.  592,  &c.  903. 
setting  oif,  on  award.  870. 
higher  than  laid  in  declaration,  error.  903.  (i). 
remittitur  of  part;  903. 

in  fenal  action,  after  error.  9^2. 
increased,  in  action  for  mayhem.  903. 
verdict  security  for,  on  new  trial.  91 6. 
m  scire  facias;  89(S.  1170. 

judgment  reversed  for.  1228. 
error.  1229. 
on  traversing  return  to  mandamus.  9^2. 
judgment  for,  with  plaintifPs  assent,  without  inquisitioh.  5^1. 
reversed.  1228. 
DARREIN  PRESENTMENT ; 

damages  on  writ  of.  897* 
"DAY  oi  retoma  brevxum.  122. 
DAY  BOOK, 

at  judgment  office,  not  evidence  of  judgment.  574. 
DAY  RULES ;  379,  80. 
form  of.  379.  C/'). 
when  and  how  obtained.  379^  80. 
petition  for.  379-  (/). 
effect  of.  258.  380. 
DEATH, 

outlawry  after,  in  C.  P.  153.  l62. 
determines  outlawry.  I63. 

of  one  defendant,  effect  of,  after  outlawry  of  another.  11 52. 
reversing  outlawry  on.  l63,  4. 
pleading  in  Exchequer.  l64. 

warrant  of  attorney  in  general  countermanded  by.  569* 
when  judgment  may  be  entered  after.  Id.  570.  940,  41.  948. 
plea  of,  in  abatement.  658. 

in  what  cases  an  abatement  of  the  suit.  9^0,  &c.  1151,  &c. 
execution  after,  oijieri  facias,  IOI7. 
of  plaintiff,  in  general  no  cause  for  prisoner's  discharge  :  373« 
when  otherwise.  103.  373. 

no  objection  to  defendant's  discharge,  on  lords'  act.  382. 
rule  after,  to  compute  principal  and  interest  on  bill.  590. 
after  interlocutory,  and  before  final  judgment,  abates  action  for  libel 

1152,  3. 
of  prisoner  in  execution,  remedy  after.  1048. 
scire  facias  after.  1 126,  7.  1140. 1 151,  &c. 
of  testator,  when  it  need  not  be  averred  in  scire  facias,  1 157.         % 
principal,  before  return  of  ca,  sa,  in  what  cases  pleadable.  1167,  8. 
parties,  effect  of,  in  bringing  money  into  court.  646.  651. 

to  submission,  determines  power  of  arbitrators.  855.  870. 9^ 
when  assignable  for  error.  1176.  1214,  15. 
how  assigned.  1214,  15. 
when  it  abates  writ  of  error.  1207,  8. 
DEBT, 

action  of;  8,  9,  10. 
on  simple  contracts.  4.  1055. 
sptcialties.  4. 
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DEBT, 

action  of; 
on  records.  4. 

lies  not  for  arrears  of  annuity,  charged  on  land.  Id. 
for  use  and  occupation,  not  local.  434. 
founded  in  maieficio,  4. 
limitation  of.  14, 15. 
original  writ  in.  1 16. 
procesk  in.  125.  145, 
arrest  in.  145.  192. 194>  5,  6. 
outlawry  in.  149. 
declaration  in  :  438,  9* 

venue  in.  434,  5. 
particulars  of  demand  in.  6l],  12. 
pleas  in.  See  tit.  Pleas  and  Pleading. 
on  bond ; 

limitation  in  actions  of.  17,  &c. 

declaring  in,  when  entered  into  by  a  wrong  name.  458* 

staying  proceedings  in.  558,  &c.  Addend,  to  p.  560. 

changing  venue  in.  623, 4,  5. 

pleadings  in.  694.  719* 

for  performance  of  covenants; 

proceedings  in,  under  stat.  %  &l  S  W.  111.  c.  11.  j  8.  602,  &e. 
suggestion  of  breaches,  after  judgment  by  default,  U^  Id. 

604. 
inquiry,  writ  of ;  602,  &c. 

execution  of:  604. 
evidence  on.  Id. 
assigning  breaches  in  declaration,  or  replication.  715,  l6i  17* 
assessing  damages,  on  trial  or  inquiry.  602,  &c.  897,  8« 
judgment.  604. 
scire  facias,  1142. 
error,  bail  in.  1192,  &c. 
on  judgment ; 

for  less  ihB,n  Jive  pounds.  9SS. 

residue,  aiter  part  levied  on  Ji»  fa.  1036. 
actions  of;  378. 
limiution  in.  18, 19* 
arrest  in.  See  tit.  Arrest. 

staying  proceedings  in,  pending  error.  548,  9*  ^  1 S^* 
suing  out  execution  in,  pending  error.  1188.  Addend,  to  p,  549* 
interest  recoverable  in.  602. 
no  waiver  of  lien  created  by  it.  9^*  (/)• 
suggesting  devastavit.  1 147* 
bail  in  error  in.  1193. 
reversal  of  judgment  in.  1227* 
costs  in.  501.  984. 
on  recognizance; 

of  bail :  309. 1130,  Sec.  1171. 

when  it  may  be  commenced.  1129* 

staying  proceedings  in,  pending  error.  549,  50. 

after  render.  559* 
bail  in  error  in.  1193. 
in  nature  of  statute  staple.  1113,  14. 
on  penal  statutes ; 

when  brought  in  superior  courts.  538, 9f  ^* 
at  assizes.  Id. 
under  40s.  staying  proceedings  in  action  for.  537»  8. 
and  costs,  staying  proceedings  on  payment  of.  557,  &c. 
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DEBT, 

for  rent,  &c.  staying  proceedings  in.  558. 
bringing  money  into  court  in.  640,  41. 
error  in.  lipi,  2. 
poundage.  1062. 
on  promissory  note,  &c. : 

bail  in  error  in.  11 93. 
judgment  in.  938. 
damages  in.  See  tit.  Damages, 
costs  in.  See  tit.  Costs. 
DEBTORS, 

in  execution  for  small  debts,  when  and  how  relieved.  394.  5. 
DEBTS, 

plea  of'retainer  to  satisfy.  669, 
to  king ;  See  tit.  King, 

of  record.  1066.  1074. 
not  of  record.  Id, 

found  on  writ  of  extent,  or  diem  clavsit  extremum.  1066, 
proceedings  for  recovery  of.  IO67,  8,9,  70. 
from  what  time  lands  are  bound  by.  1074,  5,  6.  1084. 
assignment  of,  IO92,  3. 
tp  king^s  debtor ; 

what  may  be  found  on  extent  in  chief.  1080.  1083. 

in  aid.  1083,  4. 
when  bound  by  teste  of  extent.  1080,  81, 
proceedings  for  recovery  of.  1083.  1085,  &c.  1094. 
DECEIT,  action  for ;  6,  449. 

breach  in.  447. 
DECLARATION, 

what.  422.  430.  (c). 
in  ordinary  cases  :  422. 

when  to  declare.  Id,  423. 
^against  several  defendants.  423.  455,  6. 
in  chief:  422, &c. 

for  what  cause  of  action.  356. 427. 459. 
in  King's  Bench  ; 

time  to  declare,  by  bill.  423,  4. 

original.  424,  &c. 
further  time.  428. 

motion  for  plaintiff  to  declare  peremptorily.  Id,  498, 
rule  to  declare,  not  necessary.  469. 
in  Common  Pleas ; 

time  to  declare.  424,  &c. 
further  time :  428. 
rule  for.  Id.  497. 
nonpros  after.  428. 
rule  to  declare ;  425, 6.  428.  469. 
peremptorily.  501. 
in  replevin.  497. 
consequences  of  not  declaring  in  time :  426. 
nonpros.  See  tit.  Nonpros, 
by  the  bye :  422. 

in  King's  Bench,  by  bijl.  428,  9. 

original.  429»  30. 
Common  Pleas.  Id, 
by  attornies,  on  attachment  of  privilege  :  85, 

beginning  of.  Id,  (a), 
against  attornies :  85,6,7. 

beginning  of.  89.  (c). 
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DECLARATION, 

against  peers,  and  members  of  the  House  of  Commons.  139,  40. 
sherifTs,  &c.  259.  453. 
prisoners,  in  custody  of  sheriff,  &c. ;  342,  &c. 

when  and  how  delivered.  343,  &c. 
marshal.  358,  9-  Addend,  to  p.  358. 
warden.  359,  60,6l.  364,5. 
after  outlawry ;  l60.  (6).  426,  7,  8. 
in  joint  action.  426,  7- 
in  Common  Pleas.  427»  &• 
reversal  of  outlawry.  Id, 
removal  by  certiorari,  or  habeas  corpus,  414,  15. 
poiMr,  or  recordarif  &c.  420,  21. 
parts  of; 

title.  430,  31,2.       • 
venue.  See  til.  Venue. 
commencement ; 

in  King's  Bench,  by  bill.  438. 

original.  Id.  439- 
Common  Pleas.  Id. 
in  actions  upon  contracts:  439,  &c. 
contract.  439,  40. 
consideration.  440,  41 . 
inducement.  441,2. 
averments ; 

what,  and  when  necessary.  442. 
how  made.  444,  5. 

of  performanoe  of  conditions  precedent.  443,  4,  5. 
excuse  for  non-performance.  445. 
facts  necessary  to  ascertain  plaintiff's  demand.  Id. 
request.  Id.  446. 
notice.  446,  7* 
existence  of  lives.  442.  (e). 
breach.  447. 
damages.  Id. 
in  actions  for  wrongs  : 

injury  complained  of; 
immediate.  Id.  448. 
consequential.  447 >  8,  9- 
inducement,  in  actions  for  malfeazance :  449. 
affecting  persons.  Id. 

real  property.  Id.  450,  51,  2. 
personal  property.  452. 
in  actions  for  nonfeazance.  Id.  453. 
misfeazance:  453. 

against  carriers.  /(/.  641.0). 
damages,  in  trespass.  448. 
case.  453,  4. 
conclusion :  454. 

pledges.  Id.  455. 
qualities  of:  455. 

correspondence  with  process ;  Id. 
as  to  parties.  Id* 

christian  and  surnames.  456,  7,  8. 
character  in  which  they  sue,  or  are  sued.  458,  9* 
cause  of  action.  459,  6o. 
venue.  175.  314. 
precision  and  brevity.  460. 
.«|&inst  oac  of  several  defendants;  on  bailable  process,  irregular.  423. 455. 
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DECLARATION, 
defects  in ; 

bow  taken  advantage  of.  46o,  6l. 
cured.  Id, 
amendment  of.  See  tit.  Amendment. 
copy  of,  by  whom  made.  46l. 
stamp  on.  86.  358.  45l. 
paying  for.  46 1.  467.  1004,5. 
delivering  or  filing,  absolvtefy  ;  422,  3.  46l,  2. 
in  what  cases.  46l,  2. 
at  what  time.  422, 3.  46l,  2.  520,  21. 
to  or  with  whom,  in  K.  B.  46l,  2. 
C.  P.  Id. 

Exchequer.  464.  (/). 
filing  or  delivering,  de  bene  esse ; 

in  what  cases.  422,  3.  462,  &c. 
at  what  time.  Id.  S20,  21. 
in  King's  Bench.  462,  3. 
Common  Pleas :  463»  4. 

in  joint  action.  423.  466. 
Exchequer.  464,  5. 
on  process  returnable  the  last  return.  463,  4. 
indorsement  on  declarations  so  filed  or  delivered.  467,  S. 
notice  of.  See  tit.  Notice. 

to  plead  to.  486. 
filed,  good  only  from  time  of  notice.  466. 
costs  of,  when  allowed  on  staying  proceedings.  Id. 
irregularity  in  delivery,  filing,  or  notice  of.  See  tit.  Irregularity. 
striking  out  superfluous  counts  or  matter  in.  638,  9. 
how  connected  in  evidence,  with  writ.  184. 
evidence  of  commencement  of  action.  98. 
in  scire  facias.  See  tit.  Scire  facias. 
DEDIMUS  POTESTATEM.  93.  120.  (e). 
DEEDS,  &c. 

must  be  delivered  up  by  attorney,  on  satisfaction  of  his  lien.  80,  81. 
delivering  up,  on  payment  of  mortgage-money.  562,  3. 
on  oyer  ; 

how  set  out.  450.  (g). 
inserting  at  head  of  plea.  6O8. 
praying  enrolment  of,  in  replication.  Id.  609. 
inspection  and  copy  of.  61O,  II. 
to  lead  use?,  amendment  by.  732,  &c. 
enrolment  of.  7^5. 
notice  to  produce  :  833,  4,  5. 

evidence  on,  of  execution.  834,  5. 
cannot  be  taken  in  execution.  IOI9. 
DEFAMATION.  See  tit.  Words. 
DEFAULT  :  See  tit.  Judgments  by  Default. 
at  Nisi  Prius;  81 9. 

repleader  not  allowed  after.  928. 
DEFEAZANCE, 

on  warrant  of  attorney ;  563,  4. 
when  necessary.  Id. 
contents' of.  564. 

want  of,  does  not  vitiate  warrant  of  attorney.  Id, 
how  stated,  in  memorial  of  annuity.  Id. 
does  not  require  a  separate  stamp.  565. 
DEFECT  of  FENCES, 

pica  in  bar  for,  in  replevin,  670. 
of,  ill  ilea  pass.  671. 
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DEFENCE, 

when  and  how  made.  66 1. 
DEMAND, 

when  necessary,  for  completing  cause  of  action.  26. 
of  copy  of  warrant;  31,  &c. 
evidence  of  service  of.  33. 
declaration;  425,6.  469*  497*  520,21. 

on  removal  by  pone  or  recordari^  &c.  420. 
not  necessary  in  K.  B.  by  original,  469. 
plea; 

what.  488. 

in  what  cases  necessary,  and  in  what  not.  327*  348.  366.  488,  9.  497> 
necessary  after  appearance,  in  C.  P.  though  declaration  be  not  taken  out 

of  office.  489- 
imparlance  to,  and  rule  to  plead  in,  subsequent  term.  483. 
to  whom  and  how  given,  in  C.  P.  489* 

when  and  how  made.  Id,  490.  , 

may  be  made  at  time  of  delivering  declaration,  in  K.  B.  489* 
aliter  in  C.  P.  Id, 
at  what  time  judgment  may  be  signed  thereon,  in  K.  B.  490. 

C.  P.  Id. 
in  scire  facias.  1 1 65, 
replication,  &c.  497.  704.  724. 
surrejoinder,  &c.  724. 

possession,  on  stat.  1  Geo.  IV.  c.  87*  §  !•  Addend,  to  p.  508. 
money  on  award  ;  868. 

by  whom  and  how  made.  Id.  869* 
costs.  67,  800.  (1),  1005. 
DEMISE, 

entry  under,  how  pleaded.  450.  (a). 
avowry  or  cognizance  under.  67O. 
DEMURRER  BOOKS.  See  next  title. 
DEMURRERS, 
what.  725. 
history  of.  726. 

to  the  whole,  or  part  of  declaration.  725. 
pleas,  replications,  &c. ;  475.  725. 

pui*  darrein  continuance ^  when  to  be  argued.  8^4. 
extents;  IO98.  1105. 

pleas  or  replications  to.  1 105,  6. 
waiving.  I106. 
general ;  725. 

what  may  be  taken  advantage  of  under.  727*  9^^* 
cannot  be  waived,  in  K.  B.  700.  728. 

withdrawn,  in  C.  P.  after  trial  has  been  lost.  701. 
allowed  to  be  withdrawn,  and  general  issue  pleaded,  in  C.  P.  700,  701. 
making  up  issue  on.  751. 
special;  725. 

to  plea  in  abatement,  unnecessary.  662.  727* 

of  misnomer.  458.  (Jb). 
for  duplicity.  725. 

striking  out,  and  giving  general  demurrer.  701.  728. 
rule  to  abide  by.  728. 
arguments  on.  526,  7* 
in  scire  facias.  See  tit.  Scire  Facias. 

error.  1220,  &c.  and  see  tit.  Error. 
must  be  signed  by  counsel,  or  Serjeant.  727,  8. 
filing  or  delivering,  in  C.  P.  Id, 
when  considered  a$  issuable  pleas.  484,  5. 
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DEMURRERS, 

notice  of  inquiry  on,  in  C.  P.  S97. 

Exchequer.  Id. 
amendments  after.  742. 
demurrer  books ;  7^0»51. 
how  concluded.  760. 
by  whom  made  up.  750,  51. 
when  returned :  760,61. 

after  paper  book.  761,  2. 
entering  of  record.  771,  &c. 
by  whom,  and  when  delivered  to  judges,  in  K.  B.  526.  777. 

C.  P.  527.  778. 
names  of  counsel  or  serjeants  to  be  inserted  in.  777,  8. 
exceptions  to  be  marked  in  margin.  527.  778. 
number  roll  and  day  of  argument  to  be  set  down  on,  in  C.  P.  778. 
paying  for  copies  of.  Id. 
proceeding  to  argument  on  ;  762, 3.  774. 

where  there  are  several  issues,  in  law  and  in  fact :  774,  &c. 
court  may  postpone  trial  of  issues  in  fact.  774,  5. 
assessing  contingent  damages  on.  896.  902. 
in  King's  Bench : 

concilium ;  458,  9.  774. 

motion  and  rule  for.  776. 

service  of  rule,  when  necessary  and  when  not.  id. 

considered  as  a  step  in  the  cause.  Id. 

proceedings  on.  See  tit.  Motions. 

entering  cause  for  argument :  776. 

notice  of,  need  not  be  given.  Id. 
motion  for  judgment.  500,  776, 
Common  Pleas : 

motion  and  rule  for  concilium.  777. 
drawing  up  and  service  of  rule.  Id. 
setting  down  cause  for  argument.  526,  7.  777. 
days  appointed  for  arguing.  777,  8. 
judgment  on :  See  tit.  Judgments. 

motion  in  arrest  of,  not  allowed  after.  924,  5. 
costs  on.  680.  685,6.  779^  960,  61.  987.  996,7. 
to  evidence,  what.  891,  2. 
how  they  arise.  887,  8. 
after  bringing  money  into  court.  647. 
do  not  apply  to  the  pleadings.  892. 
not  allowed  in  the  King's  cHse.  Id. 

where  the  opposite  party  must,  or  may  join  in  demurrer:  Id. 
upon  evidence  in  writing.  Id. 
parol  evidence ;  Id.  893. 

of  a  circumstantial  nature  :  Id, 
construction  of.  Id. 
under  controul  of  court  or  judge :   893. 

subject  to  appeal.  Id, 
how  taken  and  returned.  Id. 
assessing  damages  on.  593.  893. 

refusal  of,  good  ground  for  bill  of  exceptions.  888.  893. 
on  extents.  II07. 
DEPARTURE,  in  pleading.  See  tit.  Pleas  and  Pleading. 
DEPOSIT,  ^ 

of  bank  notes,  on  stat.  38  Geo.  III.  c.  1.  f  8.  212,  13. 

money  in  sheriff's  hands,  under  stat.  43  Geo.  III.  c.  46.  §  2.  242.  249, 

&c.  331. 
paying  it  into  court.  250. 

to  plaintiff.  Id.  Addend,  (o  p.  251. 
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DEPOSIT, 

of  money  in  sheriff's  hands,  &c. ; 

repaying  it  to  defendant.  250.  502. 

bail,  &c.  251. 
sheriff  not  entitled  to  poundage  on.  I062. 
DEPOSITIONS  of  Witnesses,  on  Interrogatories;  839»  &c. 
evidence  of:  840,  41. 

on  charge  of  felony.  Addend,  to  p.  6l7* 
DETINUE, 

action  of;  €.  10.  100.  118. 
limitation  of.  14,  15. 
original  writ  in.  116.  118. 
process  in ;  125.  145. 

of  outlawry.  148,  9»  * 

affidavit  to  hold  to  bail  in.  193. 
declaration  in.  438.* 

pleas  in.  670.  677*  See  tit.  PUas  and  Pleading, 
protestando  in.  718. 
inquiry  of  damages  in.  592. 
evidence  in.  6. 
judgment  in.  938,  9* 
costs  in.  991»2. 
execution  in.  1008. 
DEVASTAVIT.  1035.  1041.  1147. 
DEVISEE, 

pleas  by.  669. 

judgment  against,  on  stat.  3  IV.  &  M.  c.  14.  947* 
DIEM  CLAUSIT  EXTREMUM, 

writ  of,  when  it  lies,  and  when  not :  1082,  3.  1120.  ^  n 

how  tested.  1082. 

proceedings  for  recovery  of  debts  found  on.  IO66.  1121. 
DIES  DATUS.  424,  5.  706. 
DIES  NON  JURIDICUS.  173.  283. 
DILAPIDATIONS, 

money  cannot  be  brought  into  court,  in  action  for.  641. 
DILATORY  PLEAS.  See  tit.  PUas  and  Pleading. 
DIMINUTION.  See  tit.  Error. 
DIRECTION  of  PROCESS.  See  Ut.  Process. 
DISCHARGE, 

pleas  in,  before  breach.  668. 
after  breach ; 

in  actions  upon  contracts.  Id.  672. 
for  wrongs.  67 1. 
matters  in,  when  pleaded  or  given  in  evidence.  672,  3.  675,  6. 
DISCONTINUANCE, 

of  process.  See  tit.  Continuance. 

pliunt  in  county,  no  objection  to  removal  by  recordarif  SfC.  419* 
pleading ;  309.  374.  706.  728. 

rule  for,  when  and  in  what  cases  allowed,  and  in  what  not :  497*  7079  8. 
in  Common  Pleas.  708. 
service  of,  when  not  a  discontinuance.  709* 
without,  or  upon  payment  of  costs*  JOT* 
from  whom  obtained.  Id.  708, 9« 
not  allowed  in  replevin.  7 08. 
proceedings  on.  709* 
attachment  lies  not,  for  non-payment  of  costs  of.  Id. 
arrest  after.  196. 

evidence  of,  in  action  for  malicious  arrest.  251.  709* 
aided  by  statutes  of  jeofails.  931. 
cured  by  appearance  of  party.  Id. 
judgment  on.  938. 
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DISCONTINUANCE, 
of  pleading ; 

costs  on.  707,  8,  9-  922.  995^  6.  1003. 
writ  of  error.  1209. 
DISCOVERY.  611. 

DISSEISINS,  double  or  treble  damages  on.  897-  (c>. 
DISTRESS,  1019.  1032.  1078,9- 

for  rent,  may  be  made  through  a  window :  1030. 
of  goods,  under  fraudulent  execution.  1022. 
outlawry.  1032. 
bankruptcy.  Id. 
goods  under,  cannot  be  taken  in  execution.  IOI9. 
when  postponed  to  extent.  IO78,  9- 
avowry  or  cognizance  on,  in  replevin,  67O, 
justification  on,  in  trespass:  Id.  671- 
at  common  law.  67O. 
by  act  of  parliament.  Id. 
plea  of  former,  for  same  cause.  671. 
costs  in  action  for.  9^7'  99^-  1003. 
DISTRINGAS, 

by  original ;  See  tit.  Process, 

costs  on.  127»  8.  138. 
In  Exchequer,  on  ventre.  176>  7- 
taking  partnership  effects  under.  129* 

to  compel  appearance,  on  removal  bypo»e  or  recordari^  &c.  420. 
for  bringing  in  jury.  See  tit.  Jury  Process. 
against  bishop  of  Durham,  for  not  returning  writ.  335.  (g). 

constable  of  Dover  castle,  for  not  bringing  in  body.  336.  (a), 
bailiff  of  liberty.  332.  337-  («). 
late  sheriff;  336. 

to  compel  him  to  sell  goods,  taken  on^eri  facias*  1037,  8. 
tenere  curiam,  1237,  8. 
DISTURBANCE,  action  for ;  6. 

declaration  in.  451,  2. 
DOCKET,  I 

of  numbers  for  rolls,  in  K.  B.  764. 
common,  in  C.  P.  768. 
DOCKET  ROLL:  Id. 

antiquity  of,  in  C.  P.  Id.  (e)* 
DOCKETING  ISSUES.  768. 

judgments.  See  tit.  Judgments. 
rolls,  in  K.  B.  182,  3.  768. 
C.  P.  Id. 
DOGS, 

justification  in  action  for  killing.  67O,  7L 
DOORS, 

breaking  open,  under ^en'yacia^.  10299  30. 
DOUBLE  OE  TREBLE  COSTS.  See  tit,  Costs. 

DAMAGES.  See  tit.  Damages. 
DOUBLE  PLEAS;  See  tit.  Pleas  and  Pleading. 

costs  of.  684,  2cc. 
DOUBLE  RENT, 

avowry  or  cognizance  for,  on  stat.  11  Geo.  II.  c.  19-  ^7^ 
DOWER, 

pleas  in.  680. 
damages  in.  897* 
costs  in.  956. 
bail  in  error  in.  11949  5. 
DUPLICITY,  in  pleading,  687.  725, 6.  1221. 
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DURESS, 

plea  of;  €S8. 

not  formerly  signed,  in  C.  P.  700. 

when  pleaded,  or  given  in  evidence.  675. 
DURHAM.  See  tit.  County  palatine.  Distringas. 


EAST  INDIES, 

mandamus  for  examining  witnesses  in.  842»,3«  Id.  (/)• 
EJECTMENT, 

not  maintainable  against  vendee  of  term  under ^cri  facias,  after  it  is  set  aside 

for  irregularity.  1049. 
necessary  after  elegit.  1075. 
declaration  in ; 

be^nning  of,  by  original.  438,  9. 
demise  in ; 

by  assignees  of  bankrupt,  without  their  permission.  546. 
adding.  731. 
amending.  Id.  732. 
notice  to  appear  to ;  504,  5. 
to  whom  and  how  directed.  Jd» 
on  Stat.  1  Geo.  IV.  c.  87.  $  1.  Addend,  to  p>  508. 
amending.  732. 
service  of;  504,  5. 

on  tenant,  or  his  wife,  daughter,  &e.  504. 
in  case  of  his  absconding.  Id. 
by  Stat.  4  Geo.  II.  c.  28.  $  2.  Id. 
affidavit  of;  Id.  505,  6. 
by  whom  made.  504. 
contents  of:  505f  6. 
in  general.  Id. 

where  there  are  several  tenants.  506. 
supplemental.  507* 
niotipn  for  judgment  in,  against  casual  ejector:  503.  506,  7. 
when  made,  in  C.  P.  504. 
dispensing  widi  personal  service :  Id.  507 . 

affidavit  in  support  of.  507* 
admitting  landlord  defendant.  503. 

leave  to  take  out  execution,  after  he  has  failed.  504.  1012. 
tenant  to  give  undertakings,  and  find  bail,  on  stat.  1  Geo.  IV. 

c.  87.  Addend,  to  p.  504.  508. 
rule  for  judgment  in ;  503.  506,  7* 

cannot  be  drawn  up  conditionally,  in  K.  B.  507. 
a&ter  in  C.  P.  Id. 
entry  of.  Id. 
time  for  appearing  in  Exchequer,  in  country  causes.  Id. 
consent  rule,  in  K.  B.  503,  4.  Addend,  to  p.  508. 

C.  P.  497.  503,  4.  Addend,  to  p.  508. 
confession  of  lease  and  entry  only.  504. 

bail,  &c.  in,  on  stat.  I  Geo.  IV.  c.  87.  Addend,  to  p.  504.  508. 1013.  1129. 

1196. 
staying  proceedings  in ; 

pending  error.  548. 

till  security  be  given  for  costs.  504.  551,  2,  3. 
payment  of  costs  of  former  action.  504.  55$,  6. 
in  equity.  Addend,  to  p.  556. 
when  vexatious,  or  oppressive.  555,  6. 
for  non-payment  of  rent.  504f  56l,  2. 
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EJECTMENT, 

staying  proceedings  in ; 

by  mortgHgee.  504.  562,  3. 
setting  aside  proceedings}  and  letting  in  third  persons  to  defend,  after  jud/^ 

ment.  585. 
particulars  in;  6 13. 
consolidating  actions  of.  637* 
pleas  in,  to  the  jurisdiction.  653. 
rule  to  reply  in,  and  non  pros  for  not  replying.  703. 
release  by  nominal  plaintiff,  a  contempt.  706. 

caiinot  be  given  by  lessor  of  plaintiff.  Id,  878. 
retraxit  and  cognovit  by  tenant)  set  aside.  706. 
trials  at  bar  in  :  788- 

upon  what  terms.  790. 
evidence  in,  by  assignee  of  insolvent.  380.  {g), 

on  Stat.  1  Geo.  IV.  c.  87.  §  2.  Addend,  to  p.  900. 
elegit.  1054. 
when  defendant's  counsel  begins,  and  has  the  reply.  885. 
verdict  in,  entering  according  to  judge's  botes.  909. 
new  trials  in.  9IS. 
damages  in  ;  896. 

on  Stat.  1  Geo.  IV.  c.  87.  Addend,  to  p.  900. 
in  action  for  secreting.  1002. 
costs  in.  See  tit.  Costs. 
note  on  lords'  act.  388.* 

execution  in  :  See  tit.  Habere  facias  possessionem. 
what.  1008. 
at  common  law.  IOO9. 
without  taxing  costs.  1010.  1057.  1186,7. 
staying,  on  stat.  1  Geo,  IV.  c.  87.  §  3.  Addend,  to  p.  1013. 
scire  facias  in ; 

after  a  year  and  a  day.  1135. 

death  of  nominal  plaintiff  or  defendant.  1155* 
lessor  of  plaintiff.  Id, 
real  defendant.  Id. 
.  bail  in  error  in ;  II94,  5.  1198,9. 

in  what  sum  they  must  justify.  1198,  9* 
examination  of.  Id. 
in  Exchequer.  11 98. 
death  of  nominal  plaintiff  in,  not  assignable  for  error.  1214. 
ELECTION  of  Action.  8,  9. 

to  proceed  under  commission  of  bankrupt.  228,  9- 
ELEGIT, 

what.  1008,  9.  1050,  &c. 
when  it  lies.  1050,  51. 
against  whom.  1051.  1118. 
after  a  year.  1 1 36,  7- 
in  different  counties.  1051. 
upon  several  judgments.  954* 
for  the  residue.  1036. 
proceedings  under ; 

against  goods.  1051. 

lands;  Jrf.  1052.  1115,  16. 

in  trust.  1052,  3. 
terms  for  years.  1053. 
notice  of  executing,  unnecessary.  Id, 
inquisition  and  return.  Id. 
delivery  of  moiety ;  1054. 

entry  on.  Id, 
ejectment;  Id. 

evidence  in.  1053|  4. 
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ELEGIT, 

fmther  pfoc^ss  o«r ;  1059«  4. 

after  evictkMt.  Id.  III6,  !?• 
interest  allowed  on,  in  equity.  1054,  6. 
creditor  by,  when  entitled  to  priority  agaioat  the  cmwd.  107 5^  6* 
pottodage  on  execttdng,  1001. 
extetit  under,  wiM»  pleadiMe.  11$9* 
ELI90R8.  172-  337.  822. 
ELONGATA, 

return  of.  1056. 
ELY,  Isle  of, 

certiorari  to :  400. 

indorseiueiit  on.  Id,  {i). 
process  into,  bow  directed.  172.  1014.  (g)« 
EMBLEMENTS, 

justification  under  rigbt  of  entry  to  take.  671' 
ENLARGED  RULES.  523,  4. 
ENTERING  CLERKS.  766. 
ENTERING  ISSUE.  See  tit.  Issue. 
Cause.  See  tit.  TriaU. 
ENTRIES, 
of  record : 

atuchment  of  pririlege,  to  save  tbe  statute,  in  K.  B.  83.  {g). 
cbangeofprt^cAdn  aml^  or  guardiaa.  115. 
warrants  of  attorney,  in  K.  B.  110.  77I« 

C.  P.  Id. 
writs,  &c.  to  avoid  statute  of  limitations.  18S,  3.  7S6, 

for  otber  purposes.  262. 
appearance.  263.  766. 
recognisances  ofbail,  io  K.  B.  302,  3.  766. 
C.  P.  Id. 

Exchequer.  259«  1199*  (A)* 
discontinuance.  709* 
on  rolls  in  general ; 

by  whonr  add  fadiT  ttade.  766,  7- 
imparlance  roH.  473»  4.  754,  5.  766. 
pleA  roll.  764.  (c>  766. 
issue  roll.  See  tit.  Isme  roll. 
judgment  toO!,  in  K.  B.  587,  8.  766.  9^9f40 
C.  P.  586, 7,  8.  940. 
county  palatine.  9^* 
proceedings  in  scire  facioi^  in  K.  B.  766.  1164* 

C.  P.  Id. 
error.  766.  1923,  4.  1235. 
false  judgment.  766. 
not  of  record : 

of  nameSf  and  plteei^  of  abode,  of  attomiiK.  €5f  6. 
day  of  appearance  in  filacei^s  book,  in  C.  P.  340. 
ENTRY, 

under  lease,  &c.  how  pleaded.  450.  (a). 

elegit.  1054. 
of  render  in  marshal's  book  unnecessary,  in  K.  B;  313^  14i 
rights  of,  justification  under.  671' 
writ  of,  in  adverse  suit,  not  amendable  hi' disseiMi^s  iittnie.  731. 

for  suffering  recovery,  amendments  of,  in  tes^ear  vetttrn.  732,  3. 
EQUITY, 

attorney  may  be  admitted  solicitor  in.  66. 
solicitor  of,  may  be  admitted  attorney.  67» 

solicitor  in  othef  court*  of.  Jd. 
stamp  duty  on  ceMiitaM  of  dMdbmen  id.  70$  71* 

4  a 
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EQUITY, 

practice  in  courts  of,  altered  in  suits  ag^nst  members  of  pariuunenU  135.  (4 
bail  not  discharged,  by  plaintiiTs  electing  to  proceed.in.  315. 
prisoner  for  costs  in,  entitled  to  benefit  of  Lords'  act.  381. 
effect  of  injunctions  in.  472.  and  see  tiL  InjunctiiMU. 
bill  in,  no  foundation  for  staying  proceedings.  545. 
non-payment  of  costs  in,  no  ground  for  staying  pioceedingiB  in  ejectment. 

Addend,  to  ]^  $56. 
statute  of.  1104. 
EQUITY  of  REDEMPTION ;  562. 

not  affected  by  execution.  1053. 
EQUITY  SIDE  of  EXCHEQUER, 

^proceedings  on.  See  tit.  CkancerVy  and  Exchequer,  on  equitw  nde. 
ERASURE, 

evidence  on  now  ett  factum.  674. 
in  fine.  733. 
ERROR,  writ  of, 
what.  1173. 
by  whom  brought  Id.  1174. 

plaintiff,  to  reverse  his  own  judgment  1173.  1210. 
on  judgments  against /efliecovfr/«.  1174. 

principal  and  bail.  Id. 
several  defendants :  1 175,  6. 
summons  and  severance.  11^5.  1215. 
when  it  lies ; 
generally:  35.  1176* 
for  error  in  fact.  1176,7* 
law.  11779  ^c- 
for  denying  oyer^  when  demandable.  608. 

granting  or  denying  repleader,  improperly.  927* 
on  bill  of  exceptions.  891* 
after  turn  pros  of  former  writ  of  error.  11 77« 
when  not; 
generally : 

where  defect  is  aided  by  verdict.  925,  &c.  1176. 
amendable.  728,  &c.  935.  1176* 
cured  by  statutes  of  jeofaib.  929,  &C.  II76. 
for  defects  in  mesne  process.  147. 

damages  awarded,  with  plaintiff's  assent,  without  inquisition.  591. 
granting  oyer  improperly.  6O8. 
after  ^cial  case.  905,  6. 

agreement  to  the  contrary.  1173. 
judgment  in  <ctre/actaj.  II70. 

of  respondeat  ouster,  on  plea  to  the  jurisdiction.  1181. 
death  of  nominal  plaintiff  in  ejectment  1214. 
for  any  thine  which  contradicts  the  record.  1215. 
error  in  fact  and  in  law  together.  Id*  1221. 
upon  what  judgment  1181. 
in  same  court ; 
coram  nobis: 

when  it  lies;  1176,  7* 
for  error  in  fact.  Id. 

process.  Id. 
after  an  abatement,  ice  1177- 
to  reverse  outlawry :  158. 

in  Common  Pleas.  Id. 
direction  of.  1183. 
form  of.  1184. 

allowance  of.  1185,6.  ^ 

how  far  a  supersedeas  of  execution*  llS6f  7* 
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ERROR,  writ  of, 
in  tame  court; 
coram  tiMt : 

recognisance  of  bail  on.  1199.  {h). 
unDeceaaaiy  to  transcribe  on.  12Q2. 

sue  out  fctre/tfcfot.  1210. 
rule  to  assign  enors.  1213. 
assignments  of  error,  &c.  158.  (A>  1214|  15. 
issue  on,  how  entered.  1223. 
record  cimnpiut.  Id. 
execution  on.  1012.  1234,  &c. 
costs  on  reversal.  1234. 
in  a  mperior  court; 

to  Kingfs  Bench;  II76,  7- 
fiom  Common  Pleas.  1177. 
inferior  courts :  Id, 
except  in  Lomdm.  Id.  1 178. 
cinque  ports.  1178. 
stannaries*  Id. 
counties  palatine.  Id. 
Waki.  Id. 
from  Kin^s  Bench  ; 

to  Exchequer  Chamber.  1178,  &c. 
House  of  Lords.  1178.  1180. 
law  side  of  Exchequer; 

inEngkmd.  1180. 
Scotland.  1181. 
Ireland.  Id. 
when  brought; 
before  judgment.  Id. 
after  judgment:  Id. 

statute  of  limitations.  Id.  1182. 
considered  as  a  new  action.  108.  1182. 
how  sued  out.  1182. 
direction.  Id.  1183. 
fimnof.  1183,4. 

correspondence  of,  with  record.  1184, 5. 
iesie  and  return.  1 185. 
sealing.  Id. 

allowance  and  service.  Id.  1186. 

formerly  not  allowed  in  C.  P.  without  shewing  real  error.  158.  II90. 
how  hx  a  iupersedeai  ; 
in  general :  547*  8. 
when  defendant  is  a  prisoner.  554. 

parties  are  misnamed,  &c.  1184,  5. 
sued  out  before  interlocutory  judgment.  1186. 
final  judgment,  in  K.  B.  Id. 
C.  P.  Id. 
in  ejectment,  where  writ  of  possession  is  sued  out  without  taxing  costs. 

1010.  1057*  118$,  7* 
when  sued  out  after  final  judgment ;   1 187,  8. 
in  K.  B.  Id. 
C.  P.  1188,9- 
Exchequer  of  Pleas.  1187. 
House  of  Lords.  1188. 
when  brought  for  delay.  1 188, 9. 

a&r  execution  begun.  1189,90. 
where  bul  is  required.  1 186, 7«  1 190. 
on  error  coram  nolns.  II96,  7« 
after  former  writ  of  error.  II96. 
arrest  not  allowed  in  second  action,  pending.  196. 
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ERROR,  writ  of, 

proceedings  against  prisoners,  how  affected  by.  366,  7.  377* 

motion  for  leave  to  take  out  execution,  pending.  377.  501*  1175.  1189. 

staying  proceedings,  pending.  546,  &c* 

tfuing  out  execution  on  second' jiiidgnaMeDt^  pending  emn  ob  fint  549. 1188. 

DO  objection  to  setting  off  debt.oa  jodgMDl,  691. 

an  answer  to  motion  for  new  trial.  919. 

repleader  cannot  be.i(vaf4^afte]^.  928. 

amendments  after :  747i  8. 

costs  on.  748, 9*  1218. 
by  principal,  may  be  pleaded  by  bail.  II67,  8. 
bail  on.  See  tit.  Bail. 
certifying  or  transcribing  record :  1202. 
rule  for,  in  K.  B.  &  C.  P.  Id. 
how  entitled.  1205. 
service  of.  1202. 
practice  in  House  of  Lords.  M 

when  the  record  is  certified,  Qf  only  a.tmoacfipt.  Id.  1203. 
mode  of  certifying  or  transcribing; 
in  inferior  court.  1203. 

Kingfs  Bench  and  Common  Pleas.  Id,  1204^ 
House  of  Lords.  1204. 
fum  pros  for  not  transcrikyjug^  Id^  1205. 
entry  of  transcript,  in  K.  B.  jSS, 
€ntitling  proceedings  in,  before  and  after  ImiMoripli  IMS. 
amendment  of; 
at  common  law*  Id, 
by  Stat.  5  Geo.  I.  c.  13.  Id.  1206. 

not  allowed  on  appeals,  or  process  on  indictments,  &c,  120& 
costs  on.  Id. 
<iuashing ; 
ground  of.  Id. 

motion  for«  in  what  court.  Ji; 
when  it  may  be  quashed  in  part,  &c.  1207. 
costs  on.  Id. 
abatement  of; 

by  death  of  parties.  Id.  120ft 
chief  justice.  1208. 
prorogation  or  dissolution  of  parliament.  Id.  1209. 
bankruptcy.  1209* 
maoiage,  &&  Id* 
discontinuance  of.  Id. 

4cire facias  quart  execuHonem  non,  in  K.  B.  114Qa  lfQ9^  10^  UU9^ 
what,  and  when  it  lies.  1210,  1.1« 
out  of  what  court,  and  vihef^  iti  issues.  IStO. 
direction  of.  Ut 
form  of.  Id. 

teste  and  retunu  Id.  1211. 
needi nob Ua four ^laya^ia sheriff 'sioQce^  mi. 
rul^laiappeai  to.  Id. 

whether  plaintiff  in  anjop  aoay^pkad.tlKfelflu  2iL  lilt. 
consequence  of  not  assigning  errors.  .1212. 
alledging  diminuti<Hi, 
in  Exchequer  ClHaabttii; 

what,  and  whenjitcessacyk  740^9  8^  i^lO.  1212,  &c 
plaintiff  iHit«ipnfine|l.toionB  ru]|i<tni.eadB  term.  1214, 
at^w)4itttim(ait:musthe.alhdgfidtf  1231. 
not  allowed  against  the  ottf^.  liWi  12i7»  1^^ 

in  inferior  courts.  12t^i 
rule  for,  when  and  how  given.  1(13. 
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ERROR,  writ  of, 

alledging  diminution ; 
ID  Exchequeir  Chaiiri>er: 

mm  proi  for  not  alledging  diminution.  1213« 
in  Houae  of  Lords.  1212.  (/).  1217. 
rule  to  assign  errors ; 
when  and  how  given.  1213. 
on  error  coram  nobU^  &c.  Id. 
in  Kinsfs  Bench.  Id.  1214. 
Exchequer  Chamber.  1214. 
House  of  Lords.  Id, 
assignment  of  ettoi^ ; 
in  hcL  Id.  1215. 
law;  1215. 
common.  Id* 
special.  Id. 
in  bet  and  in  law,  not  assignable  together.  Id. 
by  teveiid  plaintiffii.  td. 
set  aside,  when  calculatfed  tot  delay.  Id. 
deiivering  or  filing.  Id. 
certiorari  for  originjd«  &c. ; 
whit,  And  \rheti  ne^essftfy.  td.  12lS. 
direction  of.  1215. 
teste  and  return.  Id. 
amendment.  Id. 

course  of  proceeding  therton;  Id.  1217. 
in  King's  Bench.  Id. 
House  of  Lords.  1217* 
return  to.  Id.  1218. 
petition  for  origihal.  1218. 
practice  thereon.  Id. 

in  what  cases  the  parties  may  have  k  iktotid  ctrttordH.  lii§. 
when  the  court  will  award  it  for  their  9^h  ifafbtmati6ii.  122I9  2; 
sdrc  facias  ad  aadiendum  errores^  in  K.  B.  12199  20.  1239* 
proccMum  et  rtcordttin.  1158.  1220. 
compelling  plea  or  joinder,  in  Exchequer  Chambei*.  12l9i  20. 

House  of  Lords.  1220. 
pleas; 
common:  Id. 

M  nmUo  est  erratum.  Id,  1221 ,  2. 
special:  1222. 

release  of  erron.  /dL 
delivering  or  filing.  699-  1222. 
demurrers.  699.  751.  1220. 1222. 
issues; 

making  up  and  entering:  751.  1223. 
in  King's  Bench  :  1223. 

on  error  coram  nobis.  Id. 
in  Common  Pleas.  Id. 
.  Exchequer  Chamber.  1224. 
trial  of  issues  in  fiBct.  1223. 
arguing  errors  in  law ; 

in  King's  Bench.  Id.  1224. 
Exchequer  Chamber.  1224,  5. 
House  of  Lords.  1225. 
motion  and  rule  for  judgment.  500. 1225. 
judgment  of  nonpros.  See  tit.  Nonpros. 

affirmance  or  reversal,  &c. ;  1219*  12i)t3,  4.  1226,7^. 
when  court  are  divided  in  opinion.  I2269  7* 
in  part,  or  for  the  whole.  12279  8. 
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ERROR, 

judgment  of  affirmance  or  reversal,  &c.; 

what  shall  be  given,  on  reversal  of  first.  1228;  9- 
damage  in:  1229* 

interest.  1230,  &c. 
costs.  990.  1229*  SO.  1233,  4. 
execution;  1139-  1218.  1234,  &c. 
out  of  what  court.  1010.  1235,  6. 
setting  aside  for  irregularity.  118$,  7^  &c. 
remittitur  of  proceedings :  1234,  5. 

entries  after,  in  K.  B.  1235. 
rule  for,  after  nonpros  in  Exchequer  of  Pleas.  Id.  (c). 
direction.  1236. 
return.  Id* 
restitution  after :  Id* 

to  what  the  party  shall  be  restored.  Id.  1237. 
ESCAPE, 

proceedings  against  warden  of  Fleet  in  vacation,  for.  Addend,  to  p.  S7* 
retaking  defendant  after.  227*  256,  ?»  8. 
plaintiff^s  remedies  on.  258. 
on  mesne  process ; 

action  for,  when  maintainable.  245.  258,9*  307*  331.  37^^ 
when  not.  258,  9. 307.  33  L.  494. 
against  the  old  sheriff.  330. 
mode  of  declaring  in.  259. 
venue  in  cannot  be  changed.  624,  5. 
bow  defeated.  259- 

setting  aside  or  staying  proceedings  in.  339, 40. 
evidence  in.  259i  60. 

recovery  in,  a  bar  to  ruling  sheriff.  332,  3. 
on  execution ; 

from  tipstaff,  on  render.  310. 
action  for.  253.  1046.  1048,9*  1171. 
declaration  for.  67S^  4. 
setting  aside  proceedings  in.  545.  1171. 
new  execution  after.  1048, 9. 
when  covered  by  relation  of  day  rule.  379,  80. 
retaking  after;  See  tit.  Recaption. 
must  be  pleaded.  676, 7. 
ESCAPE  WARRANT:  343. 

in  what  cases  it  may  be  obtained.  256,  7-  IO49. 
by  whom  granted.  257*  8. 
arrest  on,  when,  by  whom,  and  how  made.  258. 
time  to  declare  after  recaption  on.  343.  347. 
ESCROW.  674. 
ESSOIN ;  122.  125,  6.  471. 

not  allowed  in  personal  actions.  125,  6. 
atnisiprivs.  81 9. 
ESTOPPEL, 
what ; 
entering  into  bail-bond,  or  putting  in  bail  above,  in  wrong  name.  45(f  7« 
impaxlance.  475,  6.  663. 
giving  cognovit.  267,  8.  579* 
plea  or  replication  of;  456,  7-  667-  704. 
must  be  pleaded  with  certainty.  714,  15. 
party  must  rely  upon  it.  689-  714,  15. 
ESTOVERS. 

justification  under  right  of  common  of.  67 1. 
I  entry,  to  take.  Id, 

i 
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ESTREATS, 

roll  of,  io  K.  B.  764. 
EVICTION.  1054.  III6,  17. 
EVIDENCE, 

unwritten:  832. 

parol  evidence  when  not  admissible ; 
to  prove  bill  of  costs.  98. 

notice  to  produce  deeds,  &c.  834. 
day  of  trial  at  nisi  prim.  848. 
written:  832. 
judicial  proceedings : 

writs  and  returns^  183,  4. 
declaration.  98. 

commitment  on  habeas  corpus,  355$  6. 
rules  of  court.  512. 645.  866. 
depositions;  840,41. 
on  charge  of  felony.  Addend,  to  p.  6 17* 
under  old  commission.  841. 
in  recent  transaction.  LL 
record  of  msi  prius.  98.  848.  954. 

postea^  in  what  cases  evidence,  and  in  what  not.  S^*  9^9  4. 
master's  aUoeatur.  909. 

judgments,  in  superior  courts.  574.  909«  9^3,  4. 
inferior  courts.  954. 
foreign  courts.  Id*  955. 
judgment  paper.  953. 
public  books : 

prison  books,  for  what  purpose  allowed.  356. 
day  book  at  judgment  office,  when  not  allowed.  574.  939* 
private  books  and  papers ;  835. 

calling  for,  does  not  make  them  evidence  for  the  other  pvty.  Id. 
deeds,  &c. ;  832,  3, 4. 

'  notice  to  produce.  833,  4. 
execution  of,  when  produced.  834,  5. 
indorsements  on  bond.  19. 
copy  of  demand  of  warrant.  33. 
signed  bill  of  costs.  98. 
plaintiff  not  obliged  to  furnish,  against  himself.  609,  10. 

bound  to  disclose,  before  trial.  6]  1. 
on  plea  of  vmnomer.  that  defendant  was  called  as  well  by  one  name  as  an- 
other. 660.  (/). 
general  issue ; 

what  may,  or  may  not  btf  given.  672,  &c* 
is  to  be  proved.  832. 
plea  or  notice  of  set  off.  694,  5,  6. 
special  issue.  832. 
execution  of  inquiry ;  6OO. 

where  plaintiff  has  not  got  his  full  demand.  Addend,  to  p.  601. 
after  judgment  on  demurrer.  591*  779* 
must  be  confined  to  strict  legal  rights.  705,  6. 
not  allowed  to  be  given,  on  taking  view.  831. 
governed  by  pleadings.  832. 
must  be  the  best,  case  admits  of.  Id. 
circumstantial.  892,  3. 
in  actions  on  attomies'  bills.  98.  Addend,  id. 
debt  on  bond,  of  payment  or  release.  I79  &<^' 

for  performance  of  covenants.  604. 
on  non  est  factum.  674.  (t). 
judgment,  suggesting  ddMM^avs^  1147- 
detinue,  upon  a  finding.  6. 
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EVIDENCE, 

in  penal  action,  removed  out  of  proper  county.  759- 
case,  for  malicious  arrest.  25 1  •  709. 

prosecution;  6l6,  17. 

against  justices.  899,  900.  Addemd.  to  p.  66l. 
words.  676, 
libels.  Id, 

seducing  daughters.  Addend,  to  p»  501. 
ejectment,  on  stat.  1  Geo.  IV.  c.  87.  §  2.  Addend,  to  p,  900. 

founded  on  elegit  1054. 
actions  against  attomies.  S6. 

hundredors.  141.  (a). 

justices  of  peace.  899»  900. 

sheriflfs,  for  escapes.  259^  60.  260.  (a). 

not  taking  bail.  244. 
sheriff's  officers,  on  sut.  32  Geo.  IL  c.  28.  (  12.  266. 
assignees  of  bankrupt,  to  dbpute  bankruptcy,  &c.  696, 7, 8* 
of  cause  of  action  ; 

what  sufficient  to  take  case  out  of  statute  of  limitations.  21,  &c. 
in  C.  P.  at  Lancaster.  123. 

necessary,  notwithstanding  admission  in  defendant's  bill  of  paiticulan. 

615. 
not  allowed  to  be  given  mit  of  particulars.  6l4,  15. 
exception  to  this  rule.  6lS. 
must  be  material,  to  retain  venue.  633. 
what  b  or  is  not  sufficient  for  that  purpose.  Id.  634. 
when  it  must  arise  in  a  particular  county.  759.  895. 
of  promise  to  repay  money,  on  count  for  money  bad  and  received.  3. 
payment  or  release,  when  presumed  in  debt  on  bond,  &c.  17,  &c.  Addend. 

10  p.  18. 
of  interest,  by  indorsement  on  bond.  19. 
demand  of  copy  of  warrant.  33. 
delivery  of  signed  bill  of  costs.  98. 

defendant  being  beyond  lea,  on  error  to  reverse  outlawry,  159. 
commencement  of  action,  &:c. ; 

by  and  against  attomies.  86.  98. 
in  other  cases.  l66.  (A:).  183,  4. 
issuing  writs.  183,  4. 
commitment  on  habeas  corpus.  355,6. 
rules  of  court.  512.645.  866. 
execution  of  warrant  of  attorney.  572,3. 
bringing  money  into  court :  645.  649- 
intent  of,  when  admissible.  646. 
does  not  give  plaintiff  a  right  to  reply.  651. 
commission  of  bankruptcy,  &c.  to  prove  petitioning  cmdiloi's  debt,  &c. 

696j,n. 
certificate  of  bankrupt,  on  general  plea  of  bankruptcy.  668. 

under  formet  commission.  1 144. 
former  bankruptcy,  to  avoid  certificate.  Id. 

support  same.  JcL 
determination  of  suit,  in  actions  for  malicious  arreet.  70$.  Addand.{iiy 
notice  to  produce  deeds,  &c.  834. 
day  of  trial  at  nisi  prius.  848.  $54. 
judge's  order  of  reference,  in  action  on  award.  966. 
precise  time  of  seizure  of  goods  under  execution,  and  act  of  huHaaptej. 

lOStf. 
receipt  of  money  levied  on^eri  facias.  1035. 
demurrer  to.  Sec  tit.  Demurrer  to  Evidence. 

admitting  or  rejecting  iuiproperly,  good  ground  for  bill  of  exceptions.  8S8* 

new  triaU  $14, 
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EVIDENCE, 

oa  both  sidesy  giOQod  for  refusing  new  trial.  915. 
judges'  report  df,  on  motion  lor  new  trial.  920,  2U 
EXCEPTION  DAY.  122. 
EXCEPTIONS,  bills  of.  See  tit.  BiUs  af  j&co^piwiit. 
marking  in  margin  of  demurrer  books.  523.  777- 
EXCHEQUER  of  PLEAS, 
jurisdiction  of.  SS,  6. 
barons.  37* 
officers  of  court.  52. 
business  of,  how  done.  Id. 
attomies  and  side  clerks : 

qualifications  of.  55,  &c. 
privileges  of;  36.  7^»  6* 
in  laying  venue.  7^« 
suing,  or  being  sued,  with  their  wives.  74»  5. 
member  of  uoiversiQr*  73. 
proceedings  in  actions  by :  «. 

vMtre  faaiOM  of  privilegis*  74.  106.    • 
captiM  of  privilege:  lim 

holding  to  bail  on.  74* 
beginning  of  declaration.  85. 
proceedings  in  actions  «gamsl : 
by  bill ;  74.  105. 

beginniagof.  99* 
laxttion  of  cosu  of:  90,  &c* 

undeitaking  to  pay  biU  on.  99*  (^)* 
means  of  commeacing  actions  in.  105. 

procaediB0i  against  wardeA  of  Fleet,  for  escape,  on  stat.  59  Geo.  III.  c.  64. 

Addend*  to  p.  87- 
.  mcmben  of  Ifce  Howe  of  GoMOHOi; 
by  bill: 
wkh  whom  filed.  13S. 
piocess  oo.  Id. 
appeaianct.  Ift9« 
process  in.  See  tit.  Proccst. 

order  for  holding  to  bail  in  travery  or  detinue.  193.  208. 
affidavit  to  hold  to  bail ; 
by  executor.  204. 
when  conclusive,  or  not.  2i4r 
bail  bond  on  attachment ; 

sheriff  cannot  take,  for  noD<)>ayawnt  of  costs.  243.  (iQ. 
proceeding  on,  if  condition  broken.  244. 
fees  to  sherifib'  officer  on  arrest.  255,  6. 
bail  in ; 
common : 
discharging  defendant  on.  214. 
in  action  against  husband  and  wife.  266. 
special : 

number  of  persona.  270. 
who  may  or  may  not  be : 

housekeepers.  Id,  294. 
attomies'  clerks.  S70. 
foreigners.  29^9  6. 
time  allowed  for  putting  in.  272. 
fee  allowed  to  commissioner  for  taking.  27^ 
recognisance  of; 

for  what  sum.  275.  (Q.  2««,  7.  292. 
how  entered  on  recoid.  259» 
entry  of.  302.  (t). 
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EXCHEQUER  of  PLEAS, 
bail  in ; 
special: 

exception  to; 

when  and  how  made.  281. 
justification  of; 

time  allowed  for.  Id, 
at  chambers,  in  vacation.  Id, 
affidavit  of.  292* 
setting  aside  order  for  allowance  of.  Z59, 
liability  of.  306. 
render  in  discharge  of; 

sheriff  when  entitled  to  benefit  of.  307* 
time  allowed  for,  in  general.  309>  10. 

on  staying  proceedings,  pending  error.  550. 
bail  bond ; 

staying  proceedings  on.  322.  325. 
attachment  against  sheriff; 

when  no  bar  to  assignment  of  bail  bond.  320. 
cannot  be  moved  for,  after  bail  justified.  335. 
prisoners ; 
proceedings  against : 
in  custody  of  sheriff,  &c.  343,  4,  5.  348. 
warden; 

on  removal  by  hahtoi  corpus.  358. 

charging  in  custody  with  declaration  :  35ft  60. 

i&davit  required  for.  363,  4. 
time  allowed  for  declaring.  36l. 

proceeding  to  judgment.  369. 
charging  in  execution.  Id. 
treaty  or  agreement  with,  must  be  in  writing.  377* 
on  extent; 

changing  custody  of.  351,  2.  1073. 
relief  of.  381.  (a).  1Q90. 
rule  on  remanding,  on  lords'  act.  387*  (gO 
removal  of  causes  into,  from  inferior  courts.  399»  400« 
declaration  in ; 

against  one  of  several  defendants,  in  joint  action.  455. 
filing ;  464. 

or  delivering  de  bene  esse :  Id.  465. 

after  defendant's  appearance.  464.  (/)• 
time  for  plcsiding»  on  declaration  de  bene  esse.  464,  5. 

after  defendants'  appearance.  479f  80. 
rules  to  plead.  488. 
no  crown  side  in.  491. 
motions  in ; 

to  remove  proceedings  into  office  of  pleas.  400. 
for  atuchments.  493. 

rules,  on  last  day  of  term.  518. 
setting  aside  proceedings  for  irregularity.  536. 
affidavits  in  support  of; 
when  made.  51 6. 

jvrai  of,  when  made  by  two  or  more  deponents,  &€.  /dL 
course  observed  in  hearing  counsel  on.  528. 
rules  for  attachments ; 

absolute  or  trtn.  493. 
""  affidavits  in  support  of,  how  entitled.  Id. 

to  set  aside  annuity.  511,  12. 
MTvicc  of,  generally.  521, 
making  absolute.  6^2,  3. 
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EXCHEQUER  of  PLEAS: 

notices,  in  whose  name  given.  521* 

staying  proceedings,  in  actions  for  less  than  40s.  53?. 

against  bail,  pending  error.  550. 
security  for  costs  not  required  in.  552.  (a), 
warrant  of  attorney ; 
defeasance  on :  563,  4. 
filing  with  roaster.  574. 
reference  to  master,  to  compute  principal  and  interest  on  bills  of  exchange, 

&c.  588. 
notice  of  inquiry ; 
in  town.  595. 

country.  ItL 
entry  and  service  of.  Id, 
term's  notice.  596. 
on  delivering  replication,  &c.  597. 
order  for  particulars  of  demand  in.  6 13. 
changing  venue;  629«  30. 

rule  for :  Addend,  to  p.  633. 
discharging.  Id. 
bringing  money  into  court.  640. 
claim  of  conusance.  655. 
pleas  in  abatement; 

in  icire  facias^  against  heirs  and  tertenants.  664. 
affidavits  in  support  of.  Id.  665. 
rule  to  Kply-  703. 
rolls  in.  See  tit.  Roils. 
trial; 

commission  for,  at  assizes.  788. 

sittings  appointed  for,  in  London  and  Middlesex.  793,  4. 

notice  of; 

entry  and  service  of.  521.  794. 
on  delivering  replication,  &c.  795. 
in  town.  79$. 

country.  Id.  797* 
after  four  terms.  797%  8. 
countermand  of.  799. 
judgment  as  in  case  of  nonsuit^  for  not  proceeding  to ;  802.  807* 
motion  for,  after  moving  for  costs  for  not  proceeding  to  trial.  Id. 
discharging  rule  for,  on  what  terms :  811« 
costs  on.  812. 
special  jury  in,  role  for.  827*  (c). 
view  in,  when  not  grant&ble.  831« 

rule  for.  Id.  («). 
witnesses  going  abroad,  commission  to  examine :  840. 

costs  of.  Id.  (c). 
record  in.  848. 
entering  causes  for  trial,  in  London  and  Middlesex.  850. 

at  the  assizes.  Id. 
costs  of  arbitration.  864. 

new  trial.  921'.  923. 
on  several  issues.  988. 
mode  of  recovering,  on  noR  prof,  &c.  1005. 
execution,  by  several  writs  into  different  counties.  1011. 
error  from;  1180. 

writ  of,  direction  of.  1183. 

varying  from  process,  in  description  of  plaintiff.  1184,  5. 
allowance  of.  1185. 
from  what  time  a  supersedeas  of  execution.  1187* 
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EXCHEQUER, 

error  from  plea  side  of; 
bail  on : 
time  and  manner  of  potting  in,  excepting  tb,  and  justHying.  1 198. 
recognizance  of; 

in  general.  1 197- 

in  debt  for  penalty.  1 196. 

ejectment.  Id, 
entry  of.  II99.  (A), 
in  Ireland.  1212.  (/). 

rule  for  execution,  after  non-prossing  writ  of.  1255^  («)» 
in  ejectment ; 

time  for  appearance  in  country  causes.  507,  ft* 
bail  in  error  in.  1198. 
equity  side  of; 

solicitor  on,  cannot  practise  as  such  in  Chancery.  67, 

proceedings  on  forfeiture  of  bail  bond,  on  attachment  for  contempt.  1^44. 

effect  of  injunction  in,  for  want  of  answer.  472. 

upon  the  merits.  Id, 
sittings  in  term.  794.  (a), 
issuing  extenL  1071»  2. 
revenue  side  of ; 

proceedings  on  outlawry.  157*  8-  1065. 
for  reversing  outlawry  :  164. 

costs  on.  162,  S. 
by  information : 

commencement  of.  25. 

trial  of  crown  causes ;  899*  984. 

in  Middieeeg.  793.  1107- 
days  appointed  for.  794. 
putting  off.  814. 
commission  to  examine  witnesses  abcoad.  839*  (/)> 
execution  in : 

hy  levari  facias.  157.  1065. 
extent:  See  tit.  Extent. 

taxing  solicitoi's  bill  of  costs  6u.  94.  It  10. 
Mtre  facias  in,  for  the  ki^g :  See  tit*  Scire  facias, 

not  necessary  on  judgment  after  a  year.  lliO* 
EXCHEQUER  CHAMBtR, 
writ  of  error  to.  1178,  9,  kc. 
in  Ireland.  1212.  (t). 
lies  not,  for  error  in  fact.  1 177*  ^179$  80. 
return  days  in.  1224. 
proceedings  on.  See  tit  Error. 
rules  on.  See  tit.  Rules. 
interest  on  affirmance  in.  1230,  &c. 
EXCISE  and  CUSTOMS.  Seedt  Cmstms  nA  Excise. 
EXCOMMUNICATION, 
plea  of;  658.  662. 
after  last  continuance.  878. 
judgment  on.  666. 
discontinued,  except  in  certain  cases.  37^$.  (c). 
EXCOMMUNICATO  CAPIENDO,  242.  379- 
prisoner  on,  entitled  to  benefit  of  rules.  379. 

when  entitled  to  benefit  of  lords' act  AH. 
when  not.  Id 
EXCUSE, 

of  performance,  pleas  in.  668.  . 

when  pleaded,  or  given  in  evidence.  672.  76S* 
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EXCUSE, 

matter  of,  must  be  pleaded  In  trespass.  Gjf.. 
EXECUTION^ 
what.  1008. 
for  plaintiff;  Id. 

in  debt.  Id» 

iuswnpsit^  &c.  Id. 
detinn^.iUL 
replevin.  Id. 
ejectmant;  IdL 

s^vyiiog,  on  ital.  I  G«a.  IV.  c.  a7.  §  3.  Addmdito  pi.;1013. 
defendant.  1008. 
different  kinds  of.  Id.  1009. 
at  common  law,  oe  by  sMutBv  liM)9» 
when  sued  out ; 
in  general.  Id,  1010. 
to  avoid  writ  of  error.  Id» 

after  writ  of  error.  5A7^  &c  10^9^  10.  I18£,  &c;.  US6, 7* 
false  judgment.  12S8^.9». 
injunction.  1137*  8. 

agreement  to  stay  executioju  VB*  1QQ9. .  UOtT* 
on  second  jud£aent,ipendiB8  enoron  fisit^in.K«  B.  540L  klM, 

.  G.  P.  W. 

with  or  without  scire  facins; 

after  a  year.  10i(U.U3a,.&c;. 

ohaogft^olTpaiftbsi  lliMb  &fi> 
against  defendant,  sued  by  a  wrong  chrittiao.Mne.  458w. 
different  defendants,  for  saoM  debt;  1Q13» 
partneoB.  lOSt^S. 

executors  and  adminislrtton«  lOSiB.  liltt.  Il46ykc. 
hdr,  when  charged  as.tertanank.  Ii57.. 
bankrupts,  234.  1142,  &«•  1149r  ^  ^^^ 
insolvent  debtors ;  1145,  fiL 

a6er  irftgpbv'disdia^gp*.  A4dmdi.to.^  SBAk 
hundredors.  142,  &c. 

prisoners,  discharged  ottstatntOi^aiGtob.Uh.a  123.  994^  5v 
by  or  against  survivors.  1 153,  4,  5i 
out  of  what  court ;  4C8,.3«  IQIQ. 

on  removal  by  wrttofieoair.  IQ^jQu 
oerihnarL  LL. 
election  of.  Id.  1011. 
into  different  counties,  at  same  time.  1011. 

in  what  cases  one  may  be  had,  with  ai;aftflffi  aaalhnr,  andria  what  not  Id. 

1012. 
it  cannot  be  taken  out' vidnBiitklMofioaurt.  870,71-  1012, 

13. 117j^.  1189. 
for  what  sum; 

in  debt  on  simple  contract,  1014; 
for  penalty.  1013.  1141,2.. 
on  annuity  bond.  1141,2. 
after  award.  1012, 13. 
ezpensiSiOl^Jteiyingi  1013^  14^ 
fraudulent,  not  entitled  to  preference.  1021,  2. 
poundage  on.  See  tit  PouMdage. 
kin^s  precedency  of;  IO76,  &c. 
as  to  lands.  IO769  7. 
goods.  1077,  &C 
debU.  1080,  81. 
by>rt/acJ8^  S«e  tit.  £feri>GnDasb. 
kwttifacioi.  See  tit  Lepari/<iaa«. 


Digitized  by 


Google 


1340  INDEX. 

EXECUTION, 

by  seguestrari  facias,  1040,  41. 

capias  ad  satisfaciendum.  Sec  tit.  Capias  ad  satisfaciendum, 
elegit.  See  tit.  Elegit, 
extent.  See  tit.  Extent. 
may  be  sued  out  by  a  different  attorney,  in  C.  P.  108. 
signing  writs  of,  in  C.  P.  1015* 

setting  aside,  fof  irregularity.  503.  534.  IO49.  1186, 7j  &c, 
cannot  be  done  by  judge  at  chambers.  532. 
on  second  judgment,  pending  error  on  first.  54$.  1 188. 
new  writ  of,  after  discharge  of  members,  by  privilege  of  parliament.  1047. 

death  of  defendant.  1048. 
returns  to;  See  tit.  Returns. 

when  necessary  to  be  shewn  in  pleading.  1050.  (a), 
prisoners  in.  See  tit.  Prisoners. 
in  action  for  non-residoioe.  1042,  3. 
replevin.  See  tit.  Retomo  Hahendo. 
eyecVaaevkU  Se^ixX.  Habere f ados  fossessionemd 
scire  facias.  See  tit.  Scire  Facias, 
error.  See  tit.  Error. 
EXECUTORS  and  ADMINISTRATORS, 

how  &r  they  represent  testator  or  intestate.  1 155, 6. 
actions  by  ol-  against;  6,  7. 16.  25,  6.  438. 634. 
joinder  in.  12. 
limitation  of.  21. 23,  4,  5, 6. 

need  not  be  so  described,  in  common  process.  I68. 
affidavit  of  debt  by.  204.  211. 
arrest  in  actions  against  170.  219* 
bail  to,  on  reversing  outlawry  after  plaintiff's  death.  l62. 
not  entitled  to  privilege  of  attomies.  77. 
declaring  upon  general  process.  458, 9* 
special  process.  459. 
by  the  bye,  in  C.  P.  430. 
residing  abroad,  may  be  compelled  to  give  security  for  costs.  552. 
giving  warrants  of  attorney.  566. 
pleas  by  or  against,  in  abatement.  659. 
bar.  669.  67s. 
puis  darrein  continuance.  878. 
in  scire  facias.  II69. 
bringing  money  into  court,  in  actions  by.  642. 
set  off  in  actions  by  or  against.  691,  2,  3. 
judgments  against ; 

as  in  case  of  nonsuit.  805. 
upon  verdict,  &c. ;  1146,  7,  8. 
in  assumpsit^  &c.  938. 
debt:  Id. 
alteration  of.  952. 
of  asseto  infuturo.  712.  1146,  7- 
nunc  pro  tune.  940, 41*. 
when  entitled  to  costs ; 
in  replevin.  990. 

where  one  of  several  pleas  is  found  jfbr  them.  Id.  993, 4, 5. 
when  not;  992. 

where  one  is  acquitted.  1001. 
when  liable  to  costs ; 
as  pkintiffs : 
on  judgment  of  nonpros.  470. 993. 

discontinuance.  707.  S93.  . 
for  not  proceeding  to  trial,  according  to  notice.  993. 
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EXECUTORS  and  ADMINISTRATORS, 
when  liable  to  costs ; 
as  plaintiffs : 
on  nonsuit  or  verdict :  99^9  3. 
as  for  a  contempt  993. 
on  Stat.  43  Geo.  III.  c.  46.  §  3.  998. 
as  defendants : 
for  pleading  falsely.  994. 

de  bonii  tutatoru^  on  judgment  of  assets  infutwro.  Id. 
on  interlocutory  motions.  993. 
writs  of  error.  1229. 
when  not  liable  to  costs ; 
on  taxing  testatoi^s  bill  of  costs.  9^. 

setting  aside  annuity.  510. 
for  not  proceeding  to  trial.  801. 
on  judgment  as  in  case  of  nonsuit.  805.  (a).  812.  993* 
nonsuit  or  verdict.  992. 

judgment  of  asset8^tll/«/M^0y  de  bonii  propriis.  99^ 
in  actions  of  waste,  &c.  9^8* 
prohibition.  9^1  • 
scire  f acta*.  1170. 
proceedings  by  or  against,  on  stat  8  &  9  ^*  HI.  c.  11.  §  6.  942. 
in  what  cases  personally  liable  on  award.  867>  8. 
not  affected  by  judgments,  unless  docketed.  948. 

within  court  of  conscience  acts.  972. 
executions  against ; 

in  general.  1008.  1147,  8. 

for  their  own  debts.  1028. 

of  future  assets.  1 146,  7. 

returns  to.  1035.  1041. 

after  return  of  nuUa  bona.  1041.  1147,  8. 

devastavit.  1035. 1041,2.  1051.  1148. 
signing  note  on  lords^  act.  388. 
scire  facias  by  or  against.  1151,  &c. 
error  by  or  against ;  1 175,  6. 

bail  in,  not  recjuired.  1 195,  6. 
proceedings  in.  1207i  8. 
when  liable  to  costs  on  affirmance.  1229* 
EXEMPLIFICATIONS.  44,  5. 
EXIGI  FACIAS,  writ  of ;  150.  1045. 

de  novo.  150. 
EXONERETUR.  See  tit.  Bail,  and  BaU^piece. 
EXPENSES, 

of  knights,  on  coming  to  choose  grand  assize.  788. 
witnesses.  836. 
arbitration.  864. 
executions.  1013, 14. 
EXTENT, 
generally ; 

what,  and  when  it  lies,  and  when  not.  1066. 
for  the  king :  Id. 

for  debts  originally  due^or  assigned  to  him.  Id. 
of  record.  Id. 
not  of  record.  Id. 
found  on  writs  of  extent,  or  diem  clausit  e9tremum^ 

Id. 
against  body,  lands,  and  goods.  Id. 
at  common  law.  Id. 
by  magna  charta.  Id.  1067* 
33  Hen.  VIIL  c.  39-  Id. 


Digitized  by 


Google 


lS4t  INDEX. 

EXTENTS, 

in  chief;   IO67. 
what:  Id. 

on  judgments.  Id,  10€8. 
recognizances.  IO68. 
specialties,  /(f.  1069v  7^.  H^- 
for  simple  contract  debts :  1070. 
commission  to  find.  Id. 
inc{iii8Stion  thereotK  Tdi 
immediate.  IO69,  70. 
proceedings  previous  to : 

affidavit  of  danger.  Id.  1071. 
Jiat.  1069.  1071. 
writ  of; 

out  of  what  court  it  issues.  VOTl,ft. 
fomiefi  Id: 

teste  and  return,  &c.  1072. 
.  sevenif  writs  of,  orsttbeordiAtHietfmesv  I-di 
proceedings  on  writ  of; 
against  the  body : 
arrest  of  defendant.  Id, 
sherifTs^  atichorky^  to  enter  Bberfy.  Id. 

brtibib  open  dbors.  lA  I9f$i 
defendttir  not  billable.  lOf^. 

dhd^arged  by  bankruptcyy  &e.  Id. 
when  discharged.  Id. 
habeas  corpus- ^r.  Id. 
changing  custody  cff.  Id. 
bail  of  in  other  aK:tkms  not  entkled'to-r^cf.  Id. 
for  taking  inquisition  : 
impanellfngjuiy.  Id. 
summoning  witnesses.  Id. 
attendance  of  third  persons.  I0f4r. 
notice  of  executing.  Id. 
against  lands,  &c. : 

what  may,  or  may  not  be  tidren.  Id*, 
from  what  time  bocmd^: 

by  debts  of  record ;  Id. 

as  against'thin)  ppfsons.  U.  WfS. 
bonds:  l(ff9. 
simple  contract  d^bt^,  necimM  on 

uom.Ii. 
on  Stat.  IS  Elis.  c.  4.  Id.  IO76. 
kivgfft  precedency  of  executbtf.  lOfft  7. 
agfunst  chattels  real.  1077- 
personal :  Id. 

what  may,  or  may  not  be  takem  Idi 
from  what  time  bound : 
in  general.  Id. 
as  againsr  puTchasem  Id.  I07S« 

pawnees,  &c.  1078.  Addeai.  id. 
on  distress  fbr  rent.  1031,  2.  1078, 9- 
bankruptcy.  1078,  9» 
execution ;   1017-  1034.  1036.  1079, 

80. 

prioority  of.  /d.  and  see  6  Price,  Hi- 
debts; 

wbatmaybetiLk^n.  I08t). 

fibm  what  time  booadl  iU.  1081* 
spedaltTes.  1X)B2; 
iiMney.  1081. 
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EXTENT, 

in  chief; 

proceedings  o1i  writ  of: 

seizure  of  lands,  and  goods,  &c«  1081. 
collecting  or  levying  debts.  Id, 
jnqoisition  on,  form  of.  Id.  1082. 
return  to.  1082. 
writ  of  diem  clausH  extremum  :  1066.  1082, 3.  1 120, 21. 
"    when  it  lies,  and  when  not.  1082,  3. 
how  tested.  1082. 
in  second  and  subsequent  degrees :  1083. 

difference  between  extent  in  chief  and  in  ud.  Id. 
mode  of  reckoning  degrees  on  latter.  Id^  1084. 
writ  of; 

mode  of  obtaining :  Id. 
affidavit  of  danger.  Id. 
Jiat.  1083. 
form  of.  1084. 
proceedings  under.  Id. 
from  what  time  lands  are  bound  on.  Id. 
priority  of  writs  of,  inter  it.  Id. 
in  aid :  IO67.  1085. 

what,  and  when  it  lies,  and  when  not.  1086. 
for  and  against  whom.  JdL 
for  what  debts ; 

at  common  law.  Id. 

by  Stat  57  Geo.  III.  c.  11 7.  §  4.  Id.  1086,  7- 
proceedings  previous  to ; 

commission  to  find  simple  contract  debts :  10/0.  1089* 

inquisition  on.  Id* 
extent  pro  formal  1088,9- 
form  of.  1088. 
inquisition  on.  Id. 
affidavit  of  danger.  Id.  IO89. 
Jiat.  Id. 
writ  of; 

mode  of  obtaining.  Id. 
form  of.  1090. 

what  may  be  taken  under  it.  Id. 
proceedings  on : 
capiat  ; 

relief  on,  by  sUt.  57  Geo.  III.  c.  II7.  §  6.  381.  (fl). 

1090, 91* 
what  sum  may  be  levied,  on  same  statute,  §1,2.  1091,  2. 
on  assignment  of  debts  to  crown ; 
at  common  law.  1092. 
by  statute  7  Joe.  I.  c.  15.  Id. 
privy  seal.  Id.  1093. 
rules  of  court.  Id. 
in  chief,  and  in  aid :  1093,  &c. 
proceedings  under,  in  general ; 
for  king,  or  his  debtor : 

rule  to  appear  and  claim.  1093* 
on  non-appearance; 

Tenditiani  exponas.  Id.  1094.  1097,  8. 
tdrefacioi  to  recover  debts.  1094>. 
motion  to  sell  lands,  on  stat.  25  Geo.  III.  c.  35»' 

Id.  1Q95|  6. 
poundage  on ; 

by  Stat.  3  Geo.  I.  c,  15.  S  75.  1096,  7>  8. 
4r 
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EXTENT, 

ID  chief,  and  in  aid  : 

proceedings  under,  in  general ; 
for  king,  or  his  debtor : 
poundage  on ; 

what,  and  by  wliom,  when,  and  how  paid.  1096, 7i  8. 
apportionment  of,  between  difierent  sheriffs.  1098. 
for  defendant,  or  a  third  person  ; 

motion  to  set  aside:  1098,  9.  1100. 
grounds  of.  1096,  9. 
when  and  how  made.  1099,  1100. 
for  paying  debt  into  court,  &c«  1 100« 
petition  of  right.  1098.  1101,2. 
fnoMtrant  dt  droit.  Id. 
traverse  of  office :  Id. 

origin  and  history  of.  1101. 
mode  of  proceeding  on.  Id.  1102. 
entering  appearance  and  claim :  1103. 
in  cases  of  bankruptcy.  Id. 
when  allowed  or  not,  afler  regular  time.  Id.  1103. 
rule  to  plead.  1103. 
pleas  to ;  ^ 

by  defendant.  Id.  1104. 
third  persons.  1104,  5. 
demurrer.  1098.  1105. 
rule  to  reply,  or  join  ju  demurrer.  Id. 
replication,  or  demurrer.  Id.  1 106. 
rule  to  rejoin,  or  join  in  demurrer.  \\iS6. 
waiving  replica^n,  or  demurrer.  7cf. 

issue.  Id.  1107. 
pleadings  on,  not  within  stat.  4  Ann.  c.  l6.  $  24.  Ai^ 

daid.  to  p.  934. 
trial;  1107. 

at  bar  or  iiin  priiu.  788.  1 107- 
in  what  county.  Id. 

when  one  defendant  pleads,  and  another  demurs.  1107* 
crown  not  compellable  to  proceed  to.  Id. 
notice  of.  Id, 

nonsuit  on.  895.1102.  IIO7. 
demurrer  to  evidence.  1107* 
veldict;  1108. 

general  or  special.  Id. 
motion  in  arrest  of  judgment.  Id. 
for  new  trial.  Id. 

judgment  non  obstante  veredicto.  Id. 
judgment;  Id.  IIO9. 
rule  for.  1108. 
for  crown ;  Id. 

proceedings  on.  Id. 
subject;  Id.  IIO9. 

proceedings  on  :  1 108. 
amoveas  manut ;  Id. 

proceedings  on.  Id.  II09. 
costs ; 
not  in  general  fecoven^Ie.  II09. 
by  stilt.  33  Hen.  VIII.  c.  39.  §  54.  Id. 
25  Geo.  HI.  c.  35.  Id.  1110. 
43  Geo.  IIL  c.  99'  §  41.  14Q9. 
53  Geo.  III.  C.  106^  1110. 
Uxing.94.  1110. 
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EXTENT, 

for  subject;  1066.  1110. 

on  suuute  nwroham.  1115. 
suple. /</.  Ill 6. 
recognizance  in  nature  of  statute  staple.  Id. 
against  heir,  on  obligation  of  ancestor.  946,7*  1118.  1157. 
EXTORTION;  254,  5.  106«. 

damages  in  action  for.  1002. 
EXTRA  COSTS.  759.  (a.) 
EXTRA  VIAk, 

costs  on  new  assignment  of.  980.  988. 


F. 

FAIRS, 

justification  under  right  to  enter*  67 1. 
FALSE  IMPRISONMENT, 
action  of;  6.  456.  678. 
limitation  of:  14,  15. 

where  tfflpHsonment  is  continued.  19. 
costs  in.  966.  Sf6.  1000,  1001. 
FALSE  JUDGMENT,  writ  of;  35. 
what,  and  when  it  lies.  II73.  1237. 
bill  of  exceptions  may  be  sued  out  on.  89I.  (c). 
by  whom  sued  oat.  1237. 
form  of.  Jd. 

when  it  does  not  lie.  Id, 

by  whom  made  out,  and  how  served  and  executed.  Id.  1238. 
from  what  time  it  is  a  supersedeas.  1238. 
bail  on.  Id. 

assignment  of  false  judgment.  Id.  1239. 
scire  facias  ad  audiendum  errores.  1239. 
joinder.  Id. 

subsequent  proceedings:  Id. 
entry  of,  on  roll.  766. 
costs.  1239. 
execution.  1010.  1239. 
FALSE  RETURN, 

aclionfDr;  951, &c.  1021,2.  1038. 

cannot  be  suyed,  on  payment  of  money  levied.  543. 
changing  venue  in.  625. 
FAVOUR,  Challenges  to.  See  tit  Jury. 
FEES  ;  See  tit.  Gaol  fees. 
anciently  payable  in  C.  P. : 
to  prothonotaries.  39.  (n). 
custos  brevium.  46.  (b). 
filacers,  for  common  process.  42.  (a), 
clerk  of  treasury.  45.  (a). 
of  attomies  and  officers,  in  C.  P.  81.  (e). 

sheriff  has  ix>  right  to,  at  common  law,  for  execution  of  process.  255. 
what  fees  he  or  his  officer  may  take,  by  stat.  23  Hen.  VI.  c.  9.  Id.  256. 
ibr  arrest,  not  to  be  settled  by  justices  at  sessions.  256. 
taking  recognizance  of  bail  by  commissioner :  273. 

in  Exchequer.  Id. 
filing  recognizances,  on  stat.  1  Geo.  IV.  c.  87.  Addend,  to  p.  1013. 
payable  to  king,  on  writs  of  recordari^  pone,  &c.  120.  {e). 
by  prisoner^,  in  K.  B.  45.  (c).  378. 

C.  P.  46.  (c).  355.  378. 
to  marshal,  at  assizes.  850.  (r). 
4  R  2 
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FEES; 

action  for.  S9,  &c.  1005.  IO62. 

non-payment  of,  no  excuse  for  disobeying  ht^Hu  m>nm$,  &c  405.  418. 
FEIGNED  ISSUES;  750. 

to  try  bankruptcy.  234.  311,  12. 
trial  of,  by  proviso.  802-  (g), 
putting  ofl*  trial  on.  815. 
new  trial.  920. 
costs  on.  1001. 
FELONY, 

justification  on  suspicion  of.  67 1. 
FEME  COVERT, 

acknowledgment  of  debt  by.  2 1  ^  2. 
affidavit  of  debt  by.  200.  206. 
arrest  of,  on  mesne  process.  219,  20,  21. 
process  of  execution.  220. 
in  action  against  feme  only.  Id.  221. 
trupasi  by,  in  husband's  name.  546. 
warrant  of  attorney  by,  or  to.  566.  570. 
execution  by  ca.  sa.  on  judgment  against.  1043.  1149* 
cannot  enter  into  recognizance  of  iMiil  in  error.  1198. 
amendment  of  writ  of  error  by,  when  not  allowed.  1206. 
FEME  SOLE, 

marriage  of; 

bail  on  reversing  outlawry  afler.  l62. 
its  effect  on  attachment  for  not  performing  award.  867. 
in  what  cases  an  abatement  of  writ  of  error.  1209. 
FENCES; 

justification  under  right  of  entry  to  impair.  671. 
defect  of.  See  tit.  Defect  of  Fences. 
FEOFFMENT, 

how  stated  in  pleading.  450.  (a). 
FERRIES, 

disturbance  of.  452.  (a). 
FIAT, 

for  admission  ofprochein^my^  or  guardian.  114. 
original  writ.  124. 

entering  satisfaction  in  vacation,  in  C.  P.  1063. 
immediate  extent  in  chief ;  IO69.  IO71.  1120.- 

in  second  and  subsequent  degrees*  1083. 
in  aid.  1088,  9-  IO9I. 
not  necessary,  for  issuing  scire  facias  for  the  king.  1121. 
by  attorney  general,  for  writ  of  error  against  the  king.  1182. 
FIERI  FACIAS, 

what  1008,9.  1014. 

before  or  after  other  writ  of  execution.  1011.  1038. 
into  different  counties,  at  same  time.  1011. 
form  of.  1014. 

teste  and  return ;  1015.  1044. 
by  original.  1044. 
amendment  of.  1015. 
signing  and  sealing.  Id. 
indorsement  on.  1013. 
amendment  of.  1015,  I6.  1039. 
'       deliver)-  of,  to  sheriff,  &c.  101 6. 
warrant  or  mandate  on.  Id. 
attaching  money  paid  on.  Id. 
relation  of; 
at  common  law.  Id. 
by  statute  of  frauds:  Id.  1017. 
as  between  the  parties.  1017.. 


•Digitized  by 


Google 


index:  I34t 

FIERI  FACIAS, 
relation  of; 

by  statute  of  frauds : 
after  death  of  either  party.  101 7. 
against  purchasers.  1016,  17. 

the  king.  101 7- 
between  different  plaintiffs.  Id,  lOlS. 
how  lonp  executable.  11 74. 
what  may  be  taken  under  it : 
in  general.  101 8. 
fixtures.  Id, 

terms  for  yean.  Id.  1019,  fO.  1027. 

interest  of  out-going  tenant.  1021.  '  <•  '. 

money  in  defendant's  hands.   IOI9.  '^' 

goods  fraudulently  soldi  1021,2. 

in  actions  against  partners.  1024,  5.  ...^  r'  r         r 

what  cannot  be  taken  under  it :  .      v  ',  I 

things  affixed  to  the  freehold.  Addend,  to  p:  lOrft.   - 
strew,  manure,  tuniips,  hay,  grass,  &c.  loiS,  19. 
money  in  shertifs  hands,  under  former  e^iecution.  1019, 
bank  notes,  &c.  Id. 

equitable  interest  in  term  for  years.  1020.  ; 

goods  distrained,  &c.  1019* 
fairly  sold.  1022^3. 
-     of  third  perS4Wis^.   1025,6. 

in  possession  of  defendant.  1022,  3.        -  > 

inquisition  of  property  on.  1025,  6. 
after  act  of  bankruptcy.  1026,  7* 
against  future  effects  of  bankrupt.  1 142,  &c. 
insolvent.  1145,6. 
wife's  property,  for  husband's  debt.  1023,  4.  1027,  8. 
executors.  1028. 
sheriff's  power,  in  entering  house  of  defendant,  or  a  stranger.  Id*  1029* 
breaking  open  doors,  &c.  1029)  30. 
duty,  in  selling  goods.  1030. 
property  in  goods.  Id, 
landlord's  lien  for  rent ;  1030,  &c. 

how  enforced.  1032,  3. 
king's  taxes,  when  payable  on.  1030,  3J ,  2. 
rule  to  return:  1033. 

when  granted  to  defendant.  Id. 
inspection  of,  when  granted.  Id, 
enlarging  time  for  returning;  Id*  1034. 
rule  for,  to  shew  cause.  1035.  (a), 
^ifiiarent  returns  to :  1034,  5. 
Jfert  /«ct,  generally ;   1034. 
proceedings  on;  1035. 
by  rule  of  court.  Id. 

action  against  sheriff,  for  money  levied ;  Id, 
not  within  statute  of  limitations.  Id. 
not  sufficient  to  charge  plaintiff  with  receipt  of  the  money.  Id, 
/(m/fct^as  to  part;  1034.  [ 

proceedings  on :  1036. 
JUrifaciMy  &c.  for  the  residue  \  Id, 

must  recite  former  writ,  and  return.  Jd. 
goods  taken,  and  remaining  unsold ; 
proceedings  on :  1036,  7- 

venditioni  exponas  ;  1034.  1036,7*  * 

amending  return  of.  1015, 16.  1036,  7. 
distringas  against  late  sheriff;  1037* 

set  aside,  under  particular  ctrcumstanccs.  M 
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FIERI  FACIAS, 

different  returns  to : 

nulla  bona  ;  1034.  1038. 
amending.  1036,  7. 
proceedings  on :  1038. 
another  writ  into  same  county ;  Id. 
need  not  recite  former  writ.  10S6» 
teste  and  return  of.  1039. 
action  for  false  return.  1038. 

testatum^  and  when  necessary  to  have  a  pvevioiis  JUri  /acia$,  II 

1039. 
>  not  allowed  to  be  ante-dated,  after  execution  set  aside  od 

error.  1235. 
910ft  omittas.  1038. 

against  beneficed  clerk.  1034,  5.  1039»  &c. 
motion  to  set  aside.  1049. 
difference  between  erroneous  apd  irregukar  judgments,  and  execution!!.  1049. 

on  Stat.  Westm.  2.  (13  Edw.  L)c.  18.  1050,  51. 
regularity  of,  cannot  be  impeached  at  msi  prim.  1 1 $7. 
restitution  on  reversing  or  setting  aside  judgments.  1050.  1236. 
levy  under,  when  pleadable.  1035. 1109. 
FIERI  FECI, 

return  of;  1034. 

proceedings  on.  1035. 
FILACERS, 

of  King's  Bench;  38* 
duties  of.  Jd,  (6). 

act  as  clerk  of  the  exigents  and  outlawries.  153.  156. 
Common  Pleas ; 
office  and  duties  of.  38.  41 ,  3. 
fees  anciently  payable  to,  for  commou  process.  42.  (aX 
excepted  out  of  stat.  22  Geo.  II.  c.  46.  56. 
name  of,  need  not  be  added  to  common  capias,  m  C  P.  181. 
FILACERS  ROLLS.  766. 
FILING  AFFIDAVITS.  See  tit.  AffidmiU. 
FINE, 

and  proclamations,  how  pleaded.  450«  (a^ 
amendment  of.  732, 3,  &c. 

concord  and  acknowledgement  ef,  supplied  when  lost.  734. 
scire  facias,  on  error  to  reverse.  1 158. 
direction  of  writ  of  error.  1 1 83. 
transcript  only  removed  from  C.  P.  1203. 
FINES, 

to  the  king;  See  tit  King, 
on  original  writs :  120. 

deposit  to  answer.  249,  &c, 
rollof,  inK.  B.  764. 
levari  facias  for.  IO64,  5.  IO68. 
FINES  ai^d  AMERCIAMENTS ; 
d^t  for.  4. 

avowry  or  cognizaace  for.  670, 
FISHERY, 

justification  under  right  of.  67I. 
FIXTURES, 

justificatioii  under  right  of  entry  to  take.  Id, 
when  liable  to  be  taken  in  execution.  101  fi.  Jddeni.  id. 
FLEET  PRISON, 

warden  of.  See  tit.  Warden.  ' 
rules  for  government  of.  46.  (c).  378. 
fees  payable  by  prisoners  iq.  Jd. 
tabic  uf  fees  lor.  81.  378. 
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FOREIGN  ATTACHMENT ;  668, 
no  bar  to  arrest.  198,  9. 

return  of  proceedings  on,  in  Mayor's  court  of  London,  4C7*  (e). 
plea  of.  668. 

when  a  good  answer  to  proceedings  on  award.  868. 
FOREIGNERS ;  552. 

limitation  of  actions  by.  16. 
when  required  to  give  security  for  costs.  552,  3. 
FOREIGN  JUDGMENT, 

assumpsit  or  debt  on :  3,  4. 

assessing  damages  in.  5%9*^ 
evidence  of.  954,  5. 
FOREIGN  MONEY.  See  tit.  Money. 

PLEAS.  663,  4. 
FOREJUDGER;  87,8. 

judgment  of.  Id, 
FORFEITURES.  See  tit.  King. 
FORMER  ACQUITTAL,  or  CONVICTION, 
plea  of.  668. 
Distress,  plea  of.  671* 
Recovery,  plea  of.  668.  6/2. 
FRANCHISE;  338. (^). 

disturbance  of.  452.  (a). 
FRAUD, 

in  obtaining  warrant  of  attorney.  565. 
executing  release.  705.  878. 

contract,  cannot  be  gone  into  on  executing  inquiry,  600. 
may  be  given  in  evidence,  on  non  est  factum.  674. 
in  ule  of  goods,  will  not  defeat  execution.  1021,2. 
settlement  on  wife.  1027- 
executing  ^m/actof.  1021,2. 

sequestrari  facias,  1022. 
FRAUDULENT  REMOVAL,  of  Goods, 

avowry  or  cognizance  after,  in  replevin,  670, 
justification  on,  in  trespass,  67 1« 
FR£E  FISHERY, 

justification  under  right  of.  Id, 
FREEHOLD.  See  tit.  Uberum  Tenemenium, 
FREEHOLDER, 

avowry  or  cognizance  by,  in  repievin,  670, 
FREEHOLDER'S  BOOK.  825. 
FREEHOLD  TENANT, 

when  allowed  to  inspect  books,  &c.  6I8 
FREE  WARREN, 

justification  un<|er  right  of.  67 1. 
costs  in  trespass^  for  entering.  97B. 
FREIGHT, 

bringing  money  into  court  for.  642. 
FRESH  PURSUIT, 

in  what  cases  allowed,  and  in  wkat  not.  256,  &c. 
recaption  on.  See  tit.  Recaption* 
FUGITIVES.  234,  5,  6.  362, 3.  712. 
FURTHER  PARTICULARS.  See  tit.  FarticwUrs, 


GAME  LAWS, 

staying  proceedings  on.  558. 
coftts  on.  See  tit.  Costu 
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GAMING, 

statute  of,  when  remedial,  and  when  penal.  194.  (c). 
plea  of;  667. 

when  pleaded,  or  given  in  evidence.  672. 675. 
GAMING  HOUSE, 

action  for  keeping.  541. 
GAOL.  251,  &c. 
GAOLERS, 

their  duty.  253,  4. 
punishment  of.  253,  &c. 
GAOL  FEES,  abolished.  378,  9. 
GENERAL  DAMAGES, 

cannot  be  brought  into  court.  641. 
set  off.  691. 
GENERAL  ISSUE.  See  tit.  PUas  and  PUading. 

Pleading,  when  allowable.  688. 
GLEBE  LAND,  not  extendible  on  elegit.  1052. 
GOLD  COIN, 

only  legal  tender.  209.  (g). 
GOOD  JURY.  See  tit.  Jvry. 
GOODS; 

what  may  or  may  not  be  taken,  on  Jierifaeiat.  1018,  Ac. 

extent.  1077- 
from  what  lime  bound  by  extent.  See  4ir.  Extent. 
king's  priority  of  execution,  on  extent.  IO79.  80. 
GRAND  ASSIZE, 

trial  by.  788. 
GRANT, 

title  by,  how  pleaded.  450. 
GREAT  SESSIONS, 
attornies  of; 

stamp  duty  on  articles  of  clerkship  to.  58,  9. 
not  entitled  to  practice  in  courts  at  f^estmnster.  59,  60, 
return  of  proceedings  in  coun  of.  407.  (f). 
ejectment  in,  on  stol.  1  Geo.  IV.  c.  87.  Addend,  to  p.  508. 

not  to  be  removed,  without  order  of  court,  for  trial  in  next  Es^ 

county.  Addend,  to  v.40h 
rule  granted  by,  for  inspection  of  Jieri  fociau  1033.  (i). 
GUARDIAN.  See  tit.  Appearance^  and  Infant. 
GUILDABLE.  238.(6). 

H. 

HABEAS  CORPORA  JURATORUM.  Sec  tit.  Jun. 
HABEAS  CORPUS,  ' 

writs  of,  in  what  court  moved  for.  35. 
in  criminal  cases  :  349.  351.  353. 
whence  it  issues.  351. 
remanding  defendant  under.  Id. 

lies  not  to  charge  criminal  in  custody,  with  chil  action.  347. 
in  civil  cases ;  35. 
what.  349,  50. 
whence  it  issues.  349. 
form  of.  350. 

how  returnable.  Id.  352,  3,  4.  404,  5. 
cum  cawA  ;  350,  &c. 
when  it  lies.  Id. 
to  remove  defendant ; 

from  custody  of  sheriff,  &c.  342.  350.  354. 
prison  of  inferior  court.  349. 353, 4. 
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HABEAS  CORPUS, 
in  civil  cases ; 
to  remove  defendant ; 

from  Fleet  prison  to  King's  Bench,  or  vice  verti.  554,  5. 
evidence  of  commitment  on.  355. 
to  bring  up  defendant  to  bar  of  C.  P.  or  Exchequer.  359>  60.  364,  5. 
discharge  party  privileged  from  arresu  223. 
bail ;  310,  11.  318.  350,  51,  2. 

when  issued  on  crown  side,  in  K.  B.  351. 
proceedingii  llicreon.  Id. 
lies  not  on  extents.  315.  1073. 

where  crown  is  concerned :  351,  2.  1073.  Aidcnd.  to 

p.  351. 
remanding  defendant.  351,2. 
may  be  had,  notwit^itanding  lunacy*  237* 
proceedings  on,  by  commitment  of,  or  remanding  defendant.  351, 2.  Adde$uL 

top.  351. 
how  defendant  may  be  removed  thereby,  into  custody  of  naisbal  or  warden. 

354,  &c* 
how  long  he  must  remain  in  custody  of  nuushal.  355. 
marshal  not  compellable  to  file.  Id. 
allowance  to  sheriff,  for  bringing  up  defendant  on :  352. 

remedy  for.  Id,  405. 
to  bring  up  sheriff,  on  attachment.  494. 
Ad  reipundendnm.  350.  353.  36l.  364. 
tatufacienditm:  350.  353, 4.  372,  3. 

ordinary  mode  of  charging  defendant  in  execution,'  in  C.  Vf  354. 

373. 
prisoner  cannot  be  charged  on,  after  allowance  of  writ  of  e^ror.  354. 
teiiificandum.  See  tit.  WUnessti.  v  . 

for  removal  of  causes  from  inferior  courts : 

what,  and  for  whom  and  when  it  lies,  and  when  not.  404. 

out  of  ijfhat  court  it  Issues.  Id* 

direction  of.  352. 404. 

form  of.  404. 

how  returnable.  352.  404,  5. 

ground  of  removal  by.  404. 

effect  of.  405. 

receipt  and  allowance:  Id. 

in  what  stage  of  the.  cause.  Id.  406. 

in  causes  under  Jfve  pounds.  406,  7* 

fifteen  pounds.  407. 

return  of,  when  and  how  m^le.  Id.  408. 

what  is  good,  and  what  not.  408. 
effect  of  filing.  413. 
bail  on.  See  tit.  Bail, 
procedendo; 

what,  and  when  it  lies,  and  when  not.  412,  &c. 
may  be  granted  after  return  b  filed.  413. 
declaration  on ; 
de  novo.  414. 

may  be  for  any  cause  of  action.  Id. 
in  what  time  delivered.  415. 
venue  in.  Id. 
nonpros.  Id. 
time  for  pleading.  Id, 

replication  of,  to  plea  of  statute  of  limitations.  Jd.  416. 
cofiU.  4l6. 
HABERE  FACIAS  POSSESSIONEM;  1008. 
whal.  1056. 
origin  of.  1009. 
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HABERE  FACIAS  POSSESSIONEM; 
when  issued.  1056. 
without  taxing  costs.  1010. 

after  nan  prWf  for  not  confessing  lease,  &c.  in  K.  B.  1056. 

C.  P.  Id. 
landlord  has  been  admitted  to  defend.  ItL  1057. 
year  and  day»  1057.  1IS5. 
error.  1057. 
direction  and  form  oL  Id, 

and  Ji>/a,  or  ca,  sa,  for  damages  and  costs,  afief  verdict.  Id. 
suing  out,  stamp,  and  return.  Id. 
tigoing  nod  saaling.  Id, 
delivery  to  sheriff,  and  warrant  to  oflicer.  Id, 
indemnifying  shariff,  for  executing.  Id.  1058. 
mode  of  delivering  possession : 
itgeneraL  1058,9*  m^- 

of  houses  or  land,  in  possession  of  one  or  different  tenants.  105ft. 
land,  according  to  customary  measure.  Id. 
being  parcelof  a  highway.  Id,  1050. 
lessor  of  plaintiff  must  not  take  more  than  he  is  entitled  to.  1059^ 
remedy  for  taking  more.  Id, 

disturbance  in  giving  possession : 

by  attachment.  Id. 
after  possession  given : 

by  defendant  Id.  lOM. 
stranger.  1060,  6l. 
.de  noVQf  when  it  lies,  and  when  not.  Id. 
poundage  on.  106l. 
HABERE  FACIAS  SEISIN  AM; 

poundage  on.  Id. 
HALF  PAY, 

of  officer,  not  saleable.  886. 
HEADBOROUGHS.  See  tit.  CoMtabieSj  and  HeadkamighM. 
HEIR, 

pleas  by.  669* 

when  and  how  liable,  in  case  of  alienation.  945. 
judgment  against,  on  obh'gation  of  his  ancestor;  Id. 
general.  946. 
special ;  Id.  9^7' 

of  assets  tnyWtiro.  1146,7* 
on  issue  of  Hem  per  dUcetU ;  946,  7. 

altcxcd  by  stau  ^IV.^  M.  c.  14.  $  6.  947- 
docketting.  948. 
execution  against; 

on  general  judgment.  9^*  1118. 
special  judgment.  Id.  , 

when  charged  as  tertenant.  1157- 
tfctre  facias  against ;  1 147* 

when  not  necesaary.  1158. 
HEIR  and  TERTENANTS, 
elegit  against.  1051. 
«are/aeta«  against ;  ]157*^« 
into  what  county.  1 1 59* 
returns  to.  ]l6l. 
declaration  on.  1 165. 
pleas  by.  664.  1158.  1166. 
HEREFORDSHIRE, 

next  English  county  to  South  Wales.  792, 
HERIOT  CUSTOM, 

seizure  for,  not  within  stat.  11  Geo.  II.  c.  19«  $  22.  991*  iOOS.  (e). 
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HIGH  BAR  MONEY.  530. 
HIGHWAY  ACTS, 

slaying  proceedings  on.  545. 
brini(in}(  mpney  ioto  court  unc)fr«  642.  (i). 
HOLYDAYS, 

whftt,  and  when  allowed  to  be  kept  by  bw  ofiicersi  and  whan  not*  47i  8»  9« 
of  the  chuicfa ;  47i  S- 

origin  and  history  of.  48. 
by  Stat.  5&6  Edw*  VI.  c.  3.  Id.  49. 
of  the  state,  4^,  9»  50. 
in  term  tipne.  50,.  51. 
vacation.  51. 
remedies  against  officers,  for  not  opening  their  officer,  &C.  Id. 
HOU^E  of  COM  MONS  ;  See  tit.  Mmbtr9pftk€  House  ^Camnnms. 

bringing  witnesses  before  committfie  of,  wheo  in  custody.  837. 
HOUSE  of  LORDS. 

solicitor's  bill  for  business  done  in,  not  taxable.  94. 
judgment  in,  how  proved :  954* 
need  not  be  stamped.  Id^ 
writ  of  error  to;  1177t  &c.  1180. 

lies  not  for  «nor  in  faa*  1177* 
effect  of,  on  execution  against  bail  below.  II98.       . 
costs  on  affirming  judgments  in.  1233. 
HUE  and  CRY, 

statutes  of.  141,2,3. 
HUNDREDORS, 

mode  of  proceeding  against;  85.34.104.  11^.  U9*  129.3a  l65.  218. 
on  statutes  of  hue  and  cry :  141,  &c.  f 

beginning  of  declaration  against.  142.  (a)L 
riot  act.  141.  143. 
black  act.  Id, 
for  seizing  wheat,  &c.  141.  (a).  ,  * 

destroying  mills^  4rc.  Id*  ' 

evidenee  in  actions  against,  /rf. 
HUSBAND  and  WIFE.  See  tit.  Barm  and  Ftme.  ;     )  .     . 


I,  J. 

IDEOTS, 

appearance  by.  IO6. 
JEOFAILS,  587.  602. 

statutes  of,  and  decisions  thereon ;  929,  &c. 
applicable  to  original  writ  929,  30. 

warrant  of  attorney.  930. 
declaration  and  pleadings.  46I.  930,  31. 
issue  and  dmiUttr.  931. 
jury  proc^ess.  932. 
extended  to  jucfgoients  by  deiault,  &c.  933,  4.. 
not  applicable  to  criminal  cases,  or  penal  actions.  934,  5. 
costs  on  amendment  under.  748,  9. 
IMMATERIAL  ISSUES.  Seetit./<mff. 
IMPARLANCE, 
what.  473. 
general.  Id. 
special;  Id. 

not  allowed  without  Ifsve  of  court  Zi. 
general  special.  Id. 
by  whom  and  bow  granted,  and  entered^  iu  Gr  P.  Id,  474.  66h 
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IMPARLANCE, 

what  may  be  pleaded,  or  done  after  it.  475.  (/).  474,  5.  6o6.  655.  662. 5. 

Addtmd.  to  p.  474. 
plea  after,  how  taken  advantage  of.  475.  663.  Addend,  to  p.  474. 
in  what  cases  formerly  allowed.  475,  6. 
when  allowed  at  this  day :  478,  9. 

after  removal  by  pone^  or  rtcordari^  &c.  421. 
when  not  allowed:  126.  476,  &c.  479. 

after  removal  by  habeas  corpue*  415. 
when  delay  is  occasioned  by  defendant.  479* 
when  allowed  or  not,  on  amending  declaration.  482.  759,  40. 
rule  for,  not  grantable.  479. 
cntiy  of,  by  bill :  754. 

not  necessary  by  original.  757,  8. 
between  plea  and  replication.  754. 
when  allowed  in  scire  facias.  11 65. 
certiorari  for,  how  directed.  12l6.  (fy 
IMPARLANCE  ROLL.  473,  4.  754,  5.  J66. 
IMPRISONMENT;  See  tit.  Fake  Imprisonment. 
duress  of,  plea  oL  668. 

of  custom-nouse  or  excise  officers,  when  not  allowed.  899* 
INCLOSURE  ACT, 

coatt  in  action  on.  988, 9* 

refereiices  on;  652.  ' 

mode  of  enforcing  award  on.  874,  5. 
INDEBITATUS  ASSUMPSIT;  2. 

difference  between,  and  UMUiy  assumpsit.  Id.  3.  (d). 
INDEMNITY, 
promises  of.  3. 
acts  of.  58.  72. 

by  attorney,  objection  to  bail.  293. 
INDEMNITY  BOND, 

penalty  when  recoverable  in  action  on.  898. 

interest  not  allowed,  on  affirmance  of  judgment  for  damages  asseMcd  on.  lt3S. 
INDIA  COMPANY, 

books  oU  inspecting.  6l7« 
INDICTMENTS, 

for  preventing  arrest,  960.  (/)• 

attachment  for  non-payment  of  money  on,  not  within  stat.  48  Geo.  III.  c.  195. 

395. 
against  custom  house  or  excise  officers.  899* 
plea  of  misnomer  to,  how  concluded.  662.  (g). 
costs  for  not  proceeding  to  trial  on.  800. 

incident  to,  award  of.  864. 
trials  on;  803. 

in  adjoining  cotinty.  7^9*  (a)« 
special  case  not  allowed  on  trial  of,  at  sessions.  906. 
for  misdemeanor,  certiorari  lies  not  to  remove,  after  conviction^  401. 

prosecutor  of,  has  no  right  to  address  jury.  886. 
new  trial  on,  af^er  acquittal.  917- 
conviction.  Id, 
for  some  of  the  defendants.  Id. 
reading  affidavits,  and  hearing  counsel,  on  bringing  up  defendant  for  jndS' 

BMttOD.  59- 
amendment  n9t  allowed  of  process  on.  1206. 
INDORSEMENT, 

on  bond,  when  evidence  of  payment  of  Intetat,  Bcc.  19. 
declarations,  filed  or  delivered  de  bene  esse.  467,  8* 
notice  of,  in  action  on  promissory  note,  need  not  be  arvi^rred.  447* 
of  notice  to  plead,  on  declaratioo.  462, 3.  466, 7i  8»  486. 
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INDUCEMENT, 

to  declarations  on  contracts.  441,  2. 

for  wrongs.  449. 
certainty  of.  460, 
INFANCY, 

plea  of,  in  abatement.  658. 
bar;  667.  8. 
a  good  plea  to  action  on  warranty.  8.  (e). 
may  be  pleaded,  after  regalar  judgment  set  aside.  586. 
or  giT^n  in  evidence,  in  asnmpiit.  679.  679* 
witb  n<m  aaumpiit.  681. 
must  be  pleaded  in  debt  on  bond.  674»  5. 
not  formerly  signed^  in  C.  P.  700. 
entering  ndle  prosequi  on.  711. 
mode  of  replying  to.  715. 
INFANT, 

contract  of,  when  void  or  only  voidable.  675.  (a). 

limitation  of  actions  by.  15. 

must  sue  by  procheim  om^,  or . guardian ;  1 13. 

unless  as  co-executor,  with  others.  Id, 
cannot  inform  on  penal  statutes.  Id. 
not  privileged  from  arrest.  237- 
roust  deflmd  by  guardian.  113. 

mode  of  appointing  prockem  a$mf^  or  guardian :  1 14,  15. 
annexing  copy  of  rule  to  declaration,  or  plea.  114. 
Older  for  admission  of,  in  C.  P.  Itf, 
changing  procktm  amy^  or  guardian.  115. 
at  what  age  be  may  be  outhiwed.  149- 
plaintiff,  not  obliged  to  give  security  for  costs.  653. 
appearing  by  attorney,  error:  .II76.  1214. 

in  what  cases  aided,  and  in  what  not.  930. 
warrants  of  attorney  by,  voidable.  566. 
heir,  parol  demurrer  by.  669, 

costs  in  actions  by  or  against.  115.  551.  553.  r 

executions  against.  1043. 

cannot  enter  into  recogniiance  of  bail  in  error.  II98. 
eeriiorari  for  admission  of  prochem  amy^  how  directed.  121 6.  («)• 
INFERIOR  COURTS ;  See  tit.  Acctda$  ad  Cnriam^  Certiorarh  Habetu  Carpw, 

Pone^  Reeognixances^  and  Reeordanfaeias  loquelam* 
what  shall  be  deemed  ■comro^ncemeDt  of  suit  in.  25.  415,  16. 
plaint  levied  in,  before  cause  of  action,  no  ground  of  error.  Addenda  to  p.  105. 
attomies  of,  answerable  for  misconduct,  in  C.  P.  82. 

stamp  duty  on  articles  of  clerkship  to.  58,  9« 
removal  of  causes  from.  399*  &c.  * 

return  of  proceedings  in.  407.  (0* 

pledges  in,  dischar^  by  patting  apd.  perfecting  bail  iibove.  404. •(a), 
justification  under  process  of.  671.  . 

proceedings  iri^  when  amendable.  7^7^  8.  ... 

process  in,  not  amendable  in  court  below.  746. 
aUfer^  it  seems,  in  court  above.  Id.  (d). 
putting  off  trial,  in  cause  removed  from.  813,  14. 
process  in,  must  be  stated  in  indictment  for  preventing  airest.  260.  (/)• 
new  trials  in.  913. 

Unfre  facias  de  novo  not  grantable,  where  proceedmgi  originate  in.  Addend, 

^  top.9«9. 

judgments  in ; 
evidence  of.  954. 
costs  on.  975.  980,  81. 
execution  on,  after  removal :  402, 3.^  1 139- 
prisoner  in^  entitled  to  benefit  of  lords'  act.  $82. 
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INFERIOR  COURTS; 
judgments  in ; 

form  of  scire  facioM  on.  1 139. 
error  from;  1177* 

bail  on.  11  pit  &c. 
entries  on.  1223. 
INFERIOR  TRADESMEN, 

costs  in  actions  agftitist.  9^1^  2. 
INFORMAL  ISSUES.  See  cil.  Itua. 
INFORMATIONS, 

effect  of  motion  for,  on  actioB*  9. 

affidavits  for,  or  on  shewing  cause  against,  when  entMed.  514. 

against  magistrates,  when  moved  for.  519. 

on  penal  statutes ; 

where  laid.  435,  6. 

when  brought  in  superior  courts.  538,  9^  40. 

at  the  assises.  Id, 
proceedings  on,  and  manner  of  compouodiog*  575.  (/). 
fine  on  compounding^  how  kvied.  576, 
in  Exchequer.  See  tit.  ExchequtTf  imreoemte  ndi. 
in  nature  of  qw)  warranto  ; 
consolidating.  635. 
pleading  double  in.  681,  2. 
for  misdemeanor^  piAtiHg  off  trial  of.  813. 

mode  of  sinking  9pecial  juiy  for  trial  of.  828. 
counsel  when  allowed  to  def(tecUtit  dn.  8^. 

for  prosecution  not  enthlod  to  reply.  Id.  887* 
dispersion  of  jury,  when  te«dict  not  ntialed  by.  915. 
of  intrusion,  double  pjea  not  allowed  on.  681. 
amendment  not  allowed,  of  process  on*  1206. 
INJUNCTION, 
operation  of; 

in  general.  471.  851.  1137,  8. 
in  Chancery.  471. 
Exchequer:  472: 

shewing  cause  against  rule  for  new  trial,  no  breach  of.  U, 
on  declaration.  471. 

notice  to  plead,  or  reply.  480.  703* 

of  trial.  79B« 
proc^edmgs  again^  prisoaen.  366,  7-  377« 
by«ctre/Mti».  1137»8. 
INNS, 

justification  under  right  to  enter,  671- 

of  court,  chambers  in,  not  affected  by  rfgistef  act  ibr  JUiddUtts*  j^K 
IN  NULLO  EST  ERRATUM, 

plea  or  joinder  of.  1215^  1217i  &c.  1220,  &c. 
INQUIRY,  writ  of;  588.  591,  &c. 
what.  591. 

award  of,  in  general.  588. 

when  dispensed  with,  in  actions  on  bUls  or  notca,  &c.  501.  588, 4c. 
to  whom  directed ;  591. 

sheriff  of  PFeMcooaty.  Id. 
form  of.  Id.  592. 
stmnp  tfuty  on.  592* 
sealed  only,  in  K.  B.  Id. 
signed  and  sealed,  in  C.  P.  Id. 
amended.  Id. 
return  of.  Id. 

when  allowed,  for  supplying  oraission  of  jury  at  the  triiil ;  599|  3, 4. 
in  jwtr^  mpida.  593. 
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INQUIRY,  writ  of; 
when  allowed : 

on  demurrer  to  evidence.  593. 
in  actions  against  overseers.  Id.  594. 
replevin.  Id, 
when  not  allowed : 

in  detinue.  592. 
mandamiu.  593. 
replevin.  592,  3. 
unnecessary,  after  final  judgment  602. 
not  allowed  in  debt^  after  judgment  by  defiEtult.  Id^ 
In  debt  on  judgment.  Id, 
on  Stat.  8  &  9  W.  III.  c.  11.  §  8.  Id.  60S. 

to  inquire  of  value  of  lands  descended,  on  statute  S  W.  k  M.  C.  14.  f  6.  947. 
in  error,  on  reversal  of  judgment.  1228,  9* 
when  executed  before  chief  justices  or  judge  of  assize:  501.  594. 

motion  for  good  jury.  498.  500.  ^4. 
cannot  be  executed  before  two  under*sherift  exttaotdinary,  in  C.  P.  594.  ^ 
notice  of  executing ;  594,  &c. 

to  whom  given:  111.  594,5. 
in  joint  action.  594. 

country  causes,  in  K.  B.  Id.  595. 
C.  P.  595, 
in  Exchequer:  Id. 

^ntiy  and  service  of. /({. 
what  necessary,  or  sufficient : 

in  London  or  Middlesex.  Id.  596» 
country  causes.  Id. 
in  replevin.  596. 

after  notice  of  trial,  in  K.  B.  Id.  597. 
C.  P.  597. 
Exchequer.  W. 
must  specify  the  hoin-  vtRd  place  Of  executing  it.  596, 7* 
when  given  for  a  wrong  dsiy.  598. 
on  demurrer  or  joinder,  in  C.  P.  597* 

Exchequer.  Id. 
issue  of  nul  tiel  record^  in  C.  P.  Id. 
setrejieriitqmry.  1148. 
before  chief-justice,  or  judge  of  assize.  501.  594. 
short  notice.  596. 

term's  notice.  See  tit  Term's  Notice^ 
continuance  or  countermand,  in  K.  B.  J 1 1.  599. 

C.  P.  Id. 
time  of  executing.  598. 
place  of  executing ;  599. 
in  London.  Id. 
MiddUsex.  Id. 
other  counties.  Id. 
when  left  at  sheriflTs  office.  Id. 
notice  of  attending  by  counsel.  Id. 
witnesses  on.  Id.  600. 
execution  of,  may  be  adjourned.  600.' 
eviueiice  on  i  td. 

afterjudgment  on  demurrer.  604.  779* 
costs  for  not  proceeding  to :  497,  8.  600. 

rule  for,  in  C.  P.  497.  6OO.  (c). 
return  of.  600. 
inquisition  on; 

rule  for  judgment,  in  K.  B.  Id. 

when  requiiM,  in  C.  P.  601. 
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INQUIRY,  writ  of: 
ioquisitioti  on : 
rale  for  judgment ; 

practice  in  C.  P.  601. 
matt  be  left  with  clerk  of  judgments^  in  C.  P.  A.. 
setting  aside; 

grounds  of.  Soi.  Addend,  id. 
by  defendant.  Id* 

plaintiff.  Id. 
motion  for ;  501.  503. 

when  made»  SOI. 
terms  imposed  on.  Addend,  id. 
stamping.  oOO,  60l. 
taxing  costs.  Id* 
certiorari  for,  how  directed.  12l6.  (t). 
want  oU  aided.  602. 
new  writ  and  inquisition  ordered.  Id. 
costs  on,  in  action  for  words.  974,  5* 
trespass.  $7^* 
INQUISITION, 

upon  outlawry.  155,  6. 

writ  of  inquiry.  See  tit.  Inqmnf. 
Jierifadtu^  to  determine  property*  1025, 6. 
eUgU^  and  return.  1053. 

commission  for  finding  simple  contract  debts  to  the  king.  IO7O,  71. 1 189. 
extent  in  chief.  1081,  S. 
in  aid :  Id* 

jnroformd.  1070, 7I.  IO89. 
setting  aside.  See  tit.  Inquiry* 
INSANITY; 

persons  aflfected  by,  not  within  statute  of  limitations.  15. 
no  ground  for  discharging  defendant.  237. 

bail.  Id.  515. 
may  be  given  in  evidence,  on  non  e$t  factum.  67^* 
INSIMUL  COMPUTASSENT;  2.  865. 

by  or  with  executors,  &c.  12. 
INSOLVENT  DEBTORS, 

discharged  from  future  payments  of  annuity,  by  stat.  51  Geo.  III.  c  125. 

233,4. 
acts  relating  to:  234.  (h).  380,  &c. 
attornies  excepted  out  of.  78* 
pleas  of.  668. 
persons  discharged  under,  not  liable  to  arrest,  on  subsequent  promises.  234, 5. 

entitled  to  benefit  of  lords' act.  383. 
when  and  how  discharged,  under  lords'  act.  See  tit.  Prisoners. 
compellable  to  deliver  up  iheir  effects ;  39O9  &c. 

when  in  custody  on  attachment,  for  non-payment  of  costs,  pursuant  to 

award.  39$. 
in  execution  for  small  debts,  when  and  how  relieved.  394,  5. 

rule  for  discharge  of,  in  C.  P.  only  a  rule  nisi.  395. 
relief  of,  on  lord  Redesdale's  act  395,  &c. 

Stat.  1  Geo.  IV.  c.  119*  Addend,  id. 
discharge  of,  on  that  act,  no  bar  to  action  for  mesne  prx>fits.  Addend,  to  p.397* 
actions  by  assignees  of.  7. ' 
proceeding  to  judgment,  &c.  in  their  names.  943. 
when  not  liable  to  be  arrested.  234,  5. 
not  required  to  give  security  for  costs.  554. 

entitled  to  judgment  as  in  case  of  nonsuit  809, 10. 
when  brought  into  court,  on  lords'  act.  385. 
future  eflects  of,  how  far  liable.  380,  (jg).  393;  1145,  6. 
judgments  against  712.  1146. 
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INSOLVENT  DEBTORS ; 

judgments  by  assignees  of.  1006. 
executions  against.  114>6. 
9Cire  facias  against.  Id, 
INSOLVENT  DEBTORS  COURT; 
privilege  of  parties  attending.  221. 
proceedings  in,  not  cognizable  in  C.  P.  387. 
INSPECTING  BOOKS,  &c.  503. 
of  a  public  nature:  6l6. 

books  of  sessions,  &c.  Id.  6 17. 

and  court-rolls  of  manors.  6l7,  18. 
of  corporations.  6l8. 
of  a  private  nature.  6lO,  11.  6l6.  833,  4,  5. 
rule  for,  when  made;  6lO,  11.  619. 
on  information.  619, 

mandamus.  Id. 
in  action.  Id. 
writ  o{ fieri  faciasy  rule  for.  1033.  Addend,  id. 
INSTALMENTS, 

Slaying  proceedings  oh  payment  of.  560,  6\. 
bond  for  payment  of,  within  stat.  S  k  9  fV.  III.  c.  11.  604.  1142. 
scire  facias  in  debt  on  bond  for  payment  of.  1133. 
INSTANTER,  meaning  of.  585.  ((f).  665. 
INSURANCE.  Sec  lit.  Policy  of  Insurance. 
INTERESSE  TERMINI, 

how  stated  in  pleading.  450.  (a). 
INTEREST, 

payment  of,  in  debt  on  bond.  17,  &c. 
bail  not  liable  for,  on  judgment.  305. 
computing,  in  actions  on  bills  or  notes,  &c.  501.  588,  &c. 
recoverable  on  bond,  though  not  expressly  reserved.  560. 
execution  c?  inquiry.  6OO. 
judgment.  602. 
in  trover,  for  bill  of  exchange.  898. 
staying  proceedings  on  payment  of.  56l. 
wfcen  allowed  beyond  penalty  of  judgment.  558.  1054,  5. 
bail  in  error  for.  II98. 
allowance  of  on  error,  in  K.  B.  1230. 

Exchequer  Chamber.  Id.  1231,  2,  3. 
House  of  Lords.  1233. 
when  not  allowed,  on  affirming  judgment  in  Exchequer  Chamber.  1230,  &c. 
how  computed.  1232,  3. 
bail  in  error  when  not  liable  for.  1233. 
INTERLOCUTORY  JUDGMENT.  See  tit.  Judgment. 
INTERROGATORIES  ;   See  lit.  Witnesses. 
on  attachment.  26O,  61.  494,  5. 
under  lords'  act.  386,  7.  Addend,  to  p.  387. 
costs  on.  841,  2. 
JOINDER, 

of  action;  9,  10. 
upon  contract.  10. 
for  wrongs.  Id. 
rules  for,  considered.  Id.  11. 
in  action,  of  different  persons.  11,  12,  13. 
demurrer,  rule  for ;  727. 

must  have  Serjeant's  hand,  in  C.  P.  Id.  728. 
error.  1220,  21,  2. 
JOINT  TENANTS.  2.  659. 
JOURNIES  ACCOUNTS.  26. 
IRA  MOTUS.  670. 

4  S 
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IRELAND, 

affidavit  made  in :  187.  203.  209. 

to  arrest  in,  made  in  England.  203.  ((f). 
privilege  of  peers  of,  from  arrest.  217- 
acts  relating  to.  200.  237.  249,  50.  838,  9-  899,  900. 
proceedings  in,  on  stat.  43  Geo.  111.  c.  46.  §  2.  249,  &c« 
security  for  costs,  when  plaintiff  resides  in.  562. 
venue  cannot  be  changed,  where  cause  of  action  arises  in.  632. 
witnesses  in,  bringing  up  when  in  custody.  838,  9* 
damages  in  actions  against  justices.  899,  900. 
judgments  in ; 

arrest  on.  200. 

plea  of  nvl  tiel  record  to.  781. 
error  from  ;  1181. 

alledging  diminution  in.  1212.  (/,) 
writ  to  confess  or  deny  seal.  891. 
execution  on.  1236. 
IRREGULARITY, 

in  general,  what.  533,  4. 

when  and  how  taken  advantage  of.  534,  &c.  Addend,  to  p.  191. 
waived.  535,  6,  7. 
in  affidavit  to  hold  to  bail.  213. 

process,  and  when  and  how  cured,  and  when  not.  173.  (m).  181,2.  5S3, 

4,  5.  Addend,  to  p.  456. 
notice  subscribed  to.  533,  4.  Addend,  to  p.  174. 
service  of.  239.  (e).  534.  584.  Addend,  to  p.  174. 
motions  to  set  aside  for;  in  K.  B.  535,  6.  Addend,  to  p.  191. 
C.  P.  536. 
proceedings  on  bail-bond.  323,  4. 
against  sheriff.  338,  9. 

prisoners,  how  waived.  535. 
delivery,  filing,  or  notice  of  declaration  :  148.  169.  533,  4.  584. 
when  cured  by  accepting  or  keeping  it.  347-  535.  584. 

taking  it,  or  plea,  out  of  office.  181.  429.  (0-  ^35. 
when  not.  535. 
notice  to  apply  to  wrong  court,  on  lords'  act,  not  cured  by  opposing  pri- 
soner's discharge.  3S4. 
of  inquiry,  &c.  how  cured.  599- 
want  of  rule  to  plead.  487,  8.  ^34.  584. 

demand  of  plea.  534.  584. 
judgments  by  default ;  Id. 

for  want  of  bail  or  appearance,  how  waived.  267,  8.  579*  584. 
against  principal,  no  ground  for  setting  aside  proceedings  against  bail. 

1167- 
noticc  of  trial,  or  inquiry.  533, 4. 
execution.  534. 

signing  final  judgment  too  soon,  cured  by  attending  to  tax  costs.  9^7. 
service  of  rule,  how  cured.  521. 
setting  aside  judgments  and  executions  for.  534.  584,5.  1049* 
'  restraining  defendant  from  bringing  trespass  on.  586.  1049* 
previous  to  judgment,  no  objection  to  referring  note  to  proihonotaries.  591* 
new  trials  for.  913. 

distinction  between  irregularity,  and  complete  defect  in  proceedings.  173.  (")- 

239.  (O  536,7. 
ISSUABLE  PLEA, 

what.  484. 
•^^  j««*graent  signed  for  want  of.  485.  580,  81. 
ISSUABLE  TERMS.  121. 
ISSUE  MONEY,  wTiat.  762.  778. 
payment  of,  abolished.  Id. 
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ISSUE  ROLL;  766.  77h^. 

from  whom  obtained.  764.  77  ^» 
of  what  term.  77L 
contenrs  of.  766,  77^9  2. 
numbering.  7^4,  5.  76*8. 
docketing  and  filing.  768. 
entry  of  proceedings  on, 

in  general,  in  K.  B.  766y  7-  771 1  2. 
C.  P.  Id. 
Exchequer*  767. 
to  judgment,  in  K.  D.  939,  40. 
C.  P.  940. 
ISSUES, 

upon  a  distringas^  &c. ;  127*  8.  137«  157. 
in  K.  B.  336,  7.  420.  500,  50L 
C.  P.  128.  420.  519. 

motion  to  increase,  or  for  sale  of,  on  last  day  of  term.  128.  519. 
Exchequer.  176. 
pleadings,  what.  750. 
in  law.  Id* 
fact;  Id. 

triable  by  the  record.  Id, 
country:  Id. 
feigned.  Id, 
several,  in  one  cause.  Id. 

by  whom,  when,  and  how  made  up,  in  K.  B.  Id.  751,  2. 

C.  P.  751,  2. 
with  or  without  rule  to  rejoin.  Id. 
contents  of.  752,  3. 
form  of,  in  K.  B.  by  bill:  753. 
title.  Id. 

memorandum.  Id.  754. 
entry  of  imparlance,  754. 
pleadings;  755. 

after  judgment  of  respondeat  ouster.  Id. 
by  original :  757. 
title.  Id. 
*  declaration  and  pleadings.  Id. 

in  C.  P.  by  bill  of  a  preceding  term.  753. 
entry,  of  imparlance.  754,  5. 
how  entitled.  758. 
how  concluded ; 

on  issue  in  fact,  triable  by  the  country :  7^^y  &^- 
award  of  venire  facias  ; 
by  bill.  7S5,  6. 

original.  757. 
in  Exchequer.  848. 
on  several  issues  in  fact.  756, 

non  est/actum^  and  suggestion  of  breaches.  Id. 

pleato  part,  and  judgment  by  default  to  residue.  Id. 

declaration,  and  judgment  by  default  to  new 

assignment.  Id. 

agaiust  several  defendants,  who  plead  separately.  Id. 

where  some  defendants  plead,  and  others  let  judgment 

by  default.  Id.  901,  2. 
on  several  issues,  in  fact  and  in  law.  757* 
where  sheriff  is  interested*  Id.  758. 
in  county  pulatine.  758. 
fVales.  759. 
4s2 
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ISSUES,       . 

upon  pleadings, 

how  concluded ; 

on  issue  in  fact  triable  by  the  country  : 
award  of  venire  facias  ; 

in  Berwick  upon  Tweedy  &c.  Id, 
where  impartial  trial  cannot  be  had.  7^S,  9- 
entr}'  of  suggestions.  759»  SO. 
on  issue  in  fact,  triable  by  record.  760. 
law.  Id. 
in  King's  Bench : 
general;  750.  76O. 
delivery  of:  760. 

against  several  defendants.  Id. 
after  striking  out  special  pleadings.  7^2 • 
special;  750. 
paper  book :  7^1. 

by  whom,  and  when  made  up.  750,  51,  2. 
delivery  of.  760. 
rule  to  return.  Id. 
time  for  returning.  Idi  761. 
returning,  and  paying  for  entries.  761,  2. 
striking  out  special  pleadings,  and  giving  general  issue.  Id. 
similiter,  and  demurring:  76I. 
proceedings  thereon.  Id.  762. 
cotisequence  of  accepting,  or  returning.  762. 
entering  ;  Id.  76s. 

rule  for,  when  and  how  given.  763. 
when  to  be  entered.  Id. 
of  what  term.  77 1. 
in  what  manner.  Id.  772. 
by  defendant.  772. 
in  Common  Pleas : 

to  whom  delivered.  762. 
entering ; 

rule  for^  763.  j 

time  allowed  for.  Id.  764.  j 

of  what  term.  771. 
in  tvhat  manner.  Id.  772. 
must  be  re-delivered,  after  amendment.  741. 
copies  of,  on  trials  at  bar.  79 1. 
when  formeriy  tried.  8O6.  {d). 
immaterial,  what  927* 

not  cured  by  verdict.  Id. 
informal,  what.  Id. 

aided  by  32  Hen.  VIII,  c.  30.  Id. 
misjoining,  aided  by  the  above  statute.  93K 
in  scire  facias.  Se  tit.  Scire  Facias. 
error.  See  tit.  Error. 
JUDGES.  37. 

JUDGE'S  NOTES.  746.  909-  999- 
JUDGE'S  ORDER, 

absolute  in  first  instance ;  531. 

for  drawing  up  rule  in  vacation.  Id. 
after  previous  ^umtnoos.  375.  483.  531,  2. 
on  first  summons.  Id. 

three  summonses.  Id. 
nisi.  532. 
in  vacation.  Id, 
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JUDGE'S  ORDER, 

(o  deposit  bank  notes,  on  stat  38  Geo.  III.  c.  I.  $  8.  212,  13. 
for  holding  to  bail,  in  trover  or  detinue,  193.  208* 
supersedeaSf  in  C.  P.  376. 
time  to  plead,  &c.  482,  &c. 
staying  proceedings  on  execution,  in  vacation.  532. 
entering  up  judgment  on  warrant  of  attorpey,  against  surviving  defendant, 

not  allowed.  570. 
in  policy  causes.  609- 

to  produce  papers,  &c.  bow  complied  with.  Id* 
for  particulars,  must  be  drawn  up  and  served.  Addend,  to  p«.6l2. 
how  far  a  stay  of  proceedings.  6X2.  Addend,  id* 
staying  proceedings,  when  not  evidence  of  determination  of  suit.  7^» 
changing  venue,  in  vacation.  630,  31. 
consolidating  actions,  in  C.  P.  636, 
rule  to  bring  money  into  court.  643. 
pleading  several  matters,  in  vacation.  684. 
view,  cannot  be  bad  without  consent  in  vacatiooi  in  C.  P.  831. 
setting  aside  execution,  &c.  532. 

staying  execution,  on  stat,  I  Geo.  IV.  c.  87-  §  3.  Addend,  to  p.  1013. 
on  amending  declaration.  741. 

cannot  be  made  at  IVettminrter,  in  a  cause  entered  for  trial  in  London,  815. 
how  far  a  stay  of  proceedings.  482. 
must  be  drawn  up,  and  served.  483,  4.  6l4. 
signing  judgment  after,  without  giving  rule  to  plead.  487* 
a  proceeding,  so  as  to  prevent  the  necessity  of  a  term's  notice.  79^* 
motion  to  set  aside.  503. 

make  it  a  rule  of  court.  498.  500. 
when  final.  532. 
how  appealed  from.  Id. 

enforced.  Zi. 
stamp  duty  on.  Id. 
evidence  of,  in  action  on  award.  866. 
JUDGE'S  REPORT.  See  tit.  New  Trials. 
JUDGMENT  BOOK; 

not  evidence  of  judgment.  574.  939* 
JUDGMENT  PAPER; 

not  evidence  of  judgment.  953* 
JUDGMENT  ROLL,  766. 

on  judgment  by  default.  586,  7* 
after  verdict.  939,  &c. 

loss  of,  may  be  supplied  by  a  new  entry.  953. 
entering  quietus  on,  for  discharging  sheriff.  l64* 
JUDGMENTS, 
what.  937* 
forking;  1066.  1074. 

in  scire  facias :  IO67,  8. 

for  repealing  letters  patent.  1124,  5. 
on  information  for  penalties.  IO68. 
proceedings  on.  1067>  8. 
from  what  time  lands  are  bound  by,  1.074> 
on  traverse  of  office.  1108. 
against  king,  on  same.  1109. 
arrest  of.  See  tit.  Arrest  of  Judgment, 
when  and  how  signed^  in  K.  B.  586.  937* 

C.  P.  586,  7.  9'^7. 
when  court  are  equally  divided  in  opinion.  9^7i  8. 
entering,  in  what  cases  necessary.  939- 
in  what  sianner,  and  by  whom  dune.  766,  7' 
who  may  compel  it.  9^9* 
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JUDGMENTS, 
entering, 

after  death  of  parties ; 

at  common  law  :   940,  41.  948. 

nunc  pro  tunc.  619-  941.  948. 
by  statute : 

between  verdict  and  judgment.  941,2.  1151. 
after  interlocutory,  and  betbrc  final  judgment.  942,  S.  1 151, 2. 
death  of  one  of  several  partius.  942. 
plaintiff's  bankruptcy.  Id.  943. 
insolvency.  943. 
relation  and  effect  of»  at  common  law.  573.  943,  &c. 
upon  statute  of  frauds.  947,  8. 
as  to  freehold  lands.  943,  4. 

leasehold  property.  943. 
against  defendant,  and  his  heirsy  &c.  Id.  944,  5,  &c. 
in  case  of  bankruptcy.  9^i  ^* 
against  heir,  on  obligation  of  his  ancestor.  945,  &c« 
restrained,  as  against  purchasers.  947,  8.  9^1. 
mortgagees.  951. 
docketing  what,  and  by  whom,  when  and  how  done :  767,  8.  948,  &c. 

want  of,  when  relieved  against  in  equity.  950. 
bringing  in  rolls  of:  767^  ^c* 

consequence  of  neglect.  951. 
registering.  Id. 
amendment  of:  /(^  952. 

on  common  recovery.  739- 
in  abatement, 

for  plaintiff; 

on  issue  in  fact.  665. 
law.  Id. 
defendant;  666. 

o{  casietur  billa^  vel  breve.  704.  712. 
in  bar, 

for  plaintiff; 
form  of: 

in  assumpsit,  &c.  938. 
covenant.  Id. 
debt.  Id. 
annuity.  Id. 
detinue.  Id.  93$. 
replevin.  939- 
trespass.  938. 
by  confession.  See  tit.  Cognovit  Actionem. 
default,  what:  579*  80. 
non  sum  informatut ;  Id.  938. 
when  signed.  587* 
entry  of,  in  C.  P.  586,  7. 
taxing  costs  on,  in  C.  P.  Id. 
nil  dicit ; 

for  not  pleading  to  declaration.  477,  8.  490.  580. 
new  assignment.  580. 
issuably,  when  under  terras.  Id. 
delivering  plea  in  form,  in  C.  P.  583. 
giving  oyer.  608. 

setting  tbrth  the  whole  deed  on  oyer.  582.  609. 
rejoining.  580.  724. 
joining  in  demurrer.  580.  881. 
returning  paper  book.  580.  760,  6 1. 
appearing  to  scire  facias.  Il64» 
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JUDGMENTS, 
in  bar, 

for  plaintiff; 

by  default,  what : 
nil  dicit ; 

for  plea  not  adapted  to  nature  of  action.  581. 
manifestly  absurd.  Id* 

of  set  off,  for  money  due  on  recognizance,  &c.  in 

wrong  action.  Id. 
statute  of  additions,  in  C.  P.  Id.  582. 
tender,  without  paying  money  into  court.  582. 
subtle  and  ensnaring  pleas,  in  C.  P.  Id. 
bham  pleas,  in  K.  B.  581,  &c. 
C.  P.  702. 
of  judgment  in  court  o^  pie  poudre*  581. 
requiring  different  modes  of  trial.  582. 
making  it  necessary  to  consult  counsel.  Id, 
costs  of.  Id,  583. 
affidavit  and  motion  for  leave  to  sign  judgment  on. 

Idm 

for  pleading  before  appearance,  or  taking  declaration  out  of 

office.  583. 
iti  bailable  action,  before  bail  perfected.  477*  583.  but 

see  584. 
in  abatement,  after  imparlance.  475.  489,  90.  663. 

704.  Addend,  to  p.  474. 
out  of  time.  583!  664,  5.  Addend,  to 

p.  583. 
without  affidavit :  582*  664,  5. 

aliter^  if  affidavit  sworn   before 
defendant's  attorney.  582. 
by  attorney  of  another  court,  in  C*  P.  583,  4. 
for  entering  special  plea  in  general  issue  book,  in  K.  B.  583. 
filing  pleas  that  ought  to  be  delivered,  in  K.  B.  Id, 

without  rule  to  plead  several  matters,  in  K.  B. 

584. 
diter^  in  C.  P.  Id, 
two  pleas  at  different  times  on  same  day,  in  C.  P.  Id, 
if  plea,  when  necessary,  be  not  signed  by  a  counsel  or  serjeant. 

Id,  664.  700. 
.    after  judge's  order,  without  giving  rule  to  plead.  487. 
rule  to  abide  by  plea.  701. 
in  what  cases  it  cannot  be  signed :    484.  580,  81.  584.  (a), 
when  plea,  though  informal,  goes  to  substance  of  action. 

580,  81. 
for  pleas  not  manifestly  absurd  on  the  face  of  them.  582. 
false  pleas,  without  shewing  them  to  be  vexatious.  Id, 
insensible  plea  in  abatement.  665. 
for  want  of  appearance.  584. 

when  plaintiff  takes  plea  out  of  office,  and  keeps  it.  Id,  (a), 
when  signed  :  476.  (cQ. 

in  King's  Bench :  476,  7- 

after  summons  for  time  to  plead.  482,  3. 
rule  to  plead.  487,  8. 
demand  of  plea.  490. 
Common  Pleas :  477f  8.  586,  7- 
after  rule  to  plead.  488. 
demand  of  plea.  490. 
on  demurrer.  779. 
summons  unattended  must  be  first  discbarged|  in  C.  P.  484. 
alttcr^  in  K.  B.  /a. 
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JUDGMENTS, 

for  plaintiff, 

by  nil  dicit ; 

after  delivering  bill  of  particulars.  481. 

giving  security  for  costs.  Id, 
how  signed,  between  essoin  and  first  day  in  full  term.  267, 8* 
entry  of,  in  K.  B.  587,  8. 

C.  P.  586,  7,  8. 
taxing  costs  on,  in  C.  P.  586,  7- 
in  what  cases  irregular :  533,  4.  584. 

when  defendant  is  not  served  with  process.  Id, 
no  declaration  delivered  or  filedy  &c.  Id, 
signed  before  appearance.  Id. 

without  rule  to  plead.  Id* 

demand  of  plea.  Id, 
before  time  for  pleading  is  expired.  Id, 
after  plea  pleaded.  584. 
when  it  cannot  be  set  aside,  for  want  of  appearance.  Id. 
form  of,  on  reference  to  master  or  prothonotary,  in  action  on 

bill,  &c.  588.  (i> 
waiving.  584. 
setting  aside, 

for  irregularity  ;  Id,  585. 
motion  for^  when  and  how  made :  502.  524,  5. 

not  generally  allowed  the  last  day  of  term,  in  C.  P. 

520.  585. 
upon  afHdavit  of  merits :  585. 

in  what  cases  not  allowed.  Id,  586. 
motion  in  arrest  of  judgment  after.  934. 
interlocutory : 

when  action  sounds  in  damages :  586. 
on  demurrer.  Id, 
nul  tiel  record.  Id, 
how  signed  and  entered.  Id,  587* 

Qu,  if  9cire/acia4  necessary  thereon,  after  year  and  day.  1136. 
final:  586. 

when  and  how  signed ;  Id, 
by  default.  Id, 

on  return  of  inquiry,  in  K.  B.  600,  601. 
C.  P.  601. 
posteof  in  K.  B.  piO.  937. 

C.  P.  910,  11.  937. 

no  rule  for  judgment  necessary.  601.  9IO. 
for  damages,  with  plaintiff's  assent,  without  inqaisitioiL  591* 
admission  of  cause  of  action.  60O. 
within  sututes  of  jeofails.  933,  4. 
on  8  &  9  ^^.  HI.  c.  11.  $  8  :  602,  3,  4. 
intent  and  construction  of  that  act.  603,  4. 
to  what  cases  it  docs  not  extend.  604. 
proceedings  thereon.  Id, 
on  warrant  of  attorney ;  49/.  499*  500,  501.  573,  4. 
when  signed.  587* 
how.  signed.  574. 
on  demurrer; 

in  abatement.  779. 
bar;  Id.  780. 

rule  for.  500.  779- 
•     interlocutory:  5^6^  779* 

must  be  signed  in  K.  B.  as  well  as  C.  P.  779* 
motion  in  arrest  of  judgment  not  allowed  after.  778*  9^^  ^* 
final,  779. 
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JUDGMENTS, 

for  plaintiff, 
on  demurrer ; 
in  bar: 

how  signed,  in  K,  B«  779* 
C.  P.  Id. 
after  award  in  plaintiff's  favour.  %70. 
turn  obiiante  veredicto ;  686.  911-  ' 
in  whai  cases  given.  927* 
how  entered.  Id* 
motion  for,  when  nade.  935. 
how  it  differi  from  repleader.  928* 
on  extents.  1108. 
against  bankrupts.  1 144,  5* 

insolveot  debtors,  ll^^* 
for  defendant; 
on  demurrer :  779*  80. 

nonsuit  allowed  ater.  895. 
form  of,  in  replevin.  <^9. 

other  actions.  /</• 
of  Htm  pro9.  See  tit.  Nim  Proi. 
discontinuance,  704.  706«  &c«  938. 
moUe  pro$tpn.  704.  709«  &c*  938» 
cassetur  biilat  vel  breve.  704.  71S-  938. 
siet  processus.  704.  712.  810.  86l.  938. 
rdrami.  938. 
nonsuit;  Id. 

not  within  stat.  17  Car.  II.  c  8*  9il« 
motion  to  set  aside.  501. 
as  in  case  of  nonsuit;  938. 

origin  and  foundation  of.  804,  5. 
in  what  cases  given,  and  in  what  not.  806»  6. 
after  bringing  money  into  court.  647*  660* 
withdrawing  record.  805. 

cause  carried  down  to  irialf  und  made  a  rtnmmei^  &c.  Id. 

806. 
at  what  time  it  may  be  moved  for;  906$  &€• 
in  King's  Bench :  806,  7* 
in  town  cause.  Id. 
country  cause.  807* 
issuable  term.  Id* 
10  Common  Pleas,  id. 
Exchequer.  Id* 
motion  for;  502. 
after  moving  for  costs  for  not  prooeeding  to  trial,  in  K.  B.  801* 

C.  P.  Id. 
Exchequer. 
802. 
not  allowed,  pending  derouner.  80& 
may  be  made  same  term  iaiue  as  «iiteifd.  808. 
notice  of.  513.  808. 
roll  must  be  in  court,  wbflB  made.  808. 
rule  for ;  Id. 

affidavit  in  support  of.  806,  7f  8* 
making  absolute :  808. 

proeofdinsi  thereon.  811, 12^ 
shewing  cause  against ;  808b 
obtaining  office  copy  of  rule  and  affidavit  on.  Id. 
grounds  of:  Id.  90S^  811.  840. 
plaintifl^s  illness.  808.  811. 
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JUDGMENTS,  '' 

for  defendant, 

as  in  case  of  nonsuit ; 
rule  for : 

shewing  cause  against ; 
grounds  of: 

insolvency  of  defendant.  808.  810. 

plaintiffl  8O9. 
absence  of  material  witness.  808.  811. 
want  of  documentary  evidence.  808,  9. 
slight  cause  suffident,  on  first  application.  808,  9.  811. 
affidavit  in  support  of.  8O9.  811. 
discharging;  808. 

for  irregularity,  805,  6. 
without  peremptory  undertaking.  808,  9,  10. 
on  peremptory  undertaking :  808. 
when  required.  810^  11. 
when  not,  in  C.  P.  811. 
proceedings  thereon.  812. 
enlarging  time  after,  id. 
on  entering  stet  processus,  &c.  810,  11.* 
terms  of,  in  Exchequer.  811. 
costs  on,  by  star.  14  Geo.  II.  c.  17:  804,  5.  812. 
when  not  allowed.  812.  993. 
for  not  proceeding  to  trial,  allowed  in  C.  P.  and  Exchequer, 
on  discharging  rule  for.  801,  2.  812. 
aUter.in  K.  B.  80L  812. 
of  application  for.  812,  13. 
on  md  del  record; 

quod  perjfecii  recordum.  783. 
defecit  de  recordo.  Id. 
in  abatement.  786. 
interlocutory  or  final.  Id. 
evidence  of.  953. 
demurrer  to,  or  counter-pka  of  oyer.  607,  8. 

to  evidence.  893. 
special  verdict,  motion  and  rule  for.  500.  905. 
bill  of  exceptions.  891. 
of  forejudges  88. 

repleader.  927,  8. 
in  ejectment,  motion  for,  against  casual  ejector.  503. 

on  Stat.  1  Geo.  IV.  c.  87.  $  1.  Addend,  to  p.  508. 
actions  against  executors  and  administrators.  Sec  tit.  Executors  and  Ai- 

mimstratort* 
bankrupts.  1144,  5. 

insolvent  debtors,  and  fugitives.  712.  1146. 
heirs  and  devisees.  See  tit.  Heir^  and  Devisee. 
on  extents ; 

for  the  crown :  1 108. 

proceedings  on.  Id. 
for  the  party : 

oi  amoveas  manus.  l64.  1102.  1108,9. 
proceedings  on.  1108,9* 
in  scire  facias.  See  tit.  Scire  Facias. 

error.  Sec  tit.  Error. 
debt  on,  when  barred  by  certificate  of  bankrupt.  230. 
outstanding,  plea  of,-  669. 

replication  to.  715. 
actions  on :  Sec  tit.  Debt  on  Judgment. 
costs  in.  984,  5. 
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JUDGMENTS; 

avowry  or  cognizance  on.  670. 
settiug  off  costs  on.  IOO6,  7* 

roay  be  set  off,  though  error  be  pending  thereon.  69 1 . 
satisfaction  of,  when  presumed  from  lapse  of  time.  18,  19. 
evidence  of.  953,  4,  5. 

erroneous  and  irregulart  in  what  cases  a  justification.  1049- 
reversed  as  to  costs,  ^c.  1228. 
JURAT,  of  Affidavits.  202,  3.  313,  14.  513.  (f).  5l6.  Jddend.  id. 
J  U RATA.  845,6.  924. 
JURISDICTION, 

of  K.  B.  in  personal  actions :  34. 
in  trespass.  Id, 
by  original  writ.'Jtf. 

attachment  of  privilege.  Id.  35. 
bill.  Id. 
of  C.  P.  in  personal  actions :  35. 
by  original  writ.  Id. 

capias  quare  claumm  frcgit.  Id.   ■ 
attachment  of  privilege.  Id. 
bill.  Id. 
on  removal  from  inferior  courts.  Id. 
in  real  and  mixed  actions.  Id. 
on  writs  of  habeas  corpus^  and  prohibition.  Id. 
of  Exchequer  of  Pleas.  Id.  36. 

courts,  over  differences  between  attornies  and  their  clerks.  Addend,  to  p.  62. 
pleas  to.  See  tit.  Pleas  and  Pleading. 
different  kinds  of,  and  when  claimed  or  pleaded.  653,  4. 
of  court  of  requests  for  London^  &c.  9^6^  &c. 
JURY, 

of  officers,  clerks,  and  attornies;  81. 

matters  inquirable  by.  Id. 
trials  by.  See  tit.  Trials. 
qualifications  of ;  818.884. 

in  London  and  Middlesex.  818.  (fi). 
process : 

venire  facias^  what:  818. 

history  of  clause  of  nisi  prius.  819* 
when  issued.  820. 

after  distringas^  or  habeas  corpora.  Id. 
in  King's  Bench : 

distringas,  what.  Id. 
alias  and  pluries.  Id. 
when  necessary  to  be  resealed.  823. 
in  Common  Pleas; 

habeas  corpora  juratorum:  820. 
by  whom  signed.  823.  {d). 
alias  and  pluries.  820. 
when  necessary  to  be  resealed.  823. 
to  whom  directed  : 
sheriff.  757.  822. 
coroner.  Id. 
elisors.  757^  8.  822. 

where  impartial  trial  cannot  be  bad.  7^8. 
in  fVales.  759- 

Berwick  upon  Tweed.  Id. 
county  palatine :  758.  822. 
mittimus.  Id. 
form  of:  818.  820.  822. 

tarn  ad  triandum^  quam  ad  inquirendum.  822.  901. 
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JURY, 

process ; 

form  of: 

by  proviso.  822,  3. 
teste  and  return.  823. 
suing  out  and  sealing.  Id, 

for  special  jury,  in  K.  B,  828. 
need  not  be  signed,  in  K.  B.  823. 
signing,  in  C.  P.  Id,  (d). 
on  trial  at  bar.  79I,  2. 

new  trial.  924. 
in  what  cases  aided,  by  statute  of  jeofails.  932,  &c» 
common  :  823»  4,  5. 

how  nominated,  summoned,  and  returned.  Id. 
good  jury.  498. 500.  594.  825. 
impanelling,  on  extent.  10/3. 
special:  823. 

what,  and  how  nominated.  825. 
origin  and  history  of ; 

on  trials  at  bar.  791*  825. 
in  other  cases.  826. 
statutes  respecting.  Id.  827* 
costs  of;  Id, 

certificate  for.  827* 
rule  for ; 
ID  King's  Bench :  498. 500. 

by  whom,  when,  and  how  drawn  up*  600.  827* 
service  of.  827.  849.  (c)- 
Common  Pleas:  499,  500. 

by  whom  drawn  up.  827* 
Exchequer.  Id,  (c). 
discharging.  829* 
appointment  on.  827* 
in  term  time.  828,  9* 
nominating  and  reducing.  825,  6,  828. 
mode  of  striking ;  828. 

in  criminal  cases.  Id, 
summoning  in  London,  Id. 
extra  expenses  of  summoning.  Id, 
facility  in  obtaining,  how  restrained ; 

in  K.  B.  Id.  829* 
C.  P.  829- 
notice  to,  on  trials  at  bar.  791. 
once  appointed,  cannot  be  changed*  820,  21. 
exception  to  this  rule.  821. 
views  by.  See  tit  Views, 
challenges  of;  882,3. 
to  the  array.  882. 
polls:  Id. 
propter  honoris  respectum.  Id, 
defectum.  Id, 
{Rectum:  Id. 
principal.  Id, 
to  favour :  Id. 
triers.  Id, 
delictum.  Id,  883. 
voire  dire*  883. 
swearing;  881.  883. 
after  view.  883i  4. 


Digitized  by  VjOOQ IC 


I  N  D  6  X,  1371 

JURY, 

talesmen ;  S84. 

at  common  lnw.  td. 
by  statute.  Id.  885. 
withdrawing  juror ;  887- 
costs  on.  650.  887' 
withdrawing  from  the  bar ;  894. 

what  they  may  take  with  them.  /</. 
discharging  from  giving  a  verdict  on  particular  issue.  896« 
misbehaviour  of,  ground  for  new  trial.  ^\by  l6.  933. 
dispersion  of,  when  verdict  not  vitiated  by.  9i5. 
objections  to,  or  to^node  of  returning  them.  601. 
JUSTICES, 

of  assize.  787* 
in  eyre.  Id. 
of  the  peace, 

actions  against;  27,  8.  31,  2,  3.  899,  900. 
limitation  of.  19. 
notices  of.  27«  8. 
venue  in.  436. 

bringing  money  into  court.  643.  (gf)» 
pleas  in.  677f  8. 
damages  it>.  899>  900. 
costs  in.  Id,  985.  1002. 
may  plead  general  issue.  6779  3. 
bring  money  into  court.  642. 
information  against,  when  moved  for.  519* 
JUSTICIES ;  71,  2. 

attachment  on,  in  county  palatine,  not  within  stat.  51  Geo.  III.  c.  124.  133. 
JUSTIFICATION, 

in  C£wc,  for  libel  or  words.  670k 
replevin.  See  tit  Replevin^ 
trespass.  See  tit.  Pleas  and  Pleading. 
matter  of,  must  be  pleaded  in  trespass.  677» 


KING  ; 

family  of,  privileged  from  arrest.  215. 

servants  in  ordinary  to,  when  so  privileged.  Id, 

writ  of  protection  by.  Id. 

palaces  of,  how  far  privileged.  240. 

fines  to,  on  original  writs ;  120. 

deposit  to  answer.  249,  &c. 
indictments  or  informations : 
roll  of,  in  K.  B.  764. 
by  Stat.  28  Geo.  III.  c.  37-  §  24.  899- 
levari  facias  lor.  1064,  5. 1068. 
forfeitures  to ; 

of  goods,  or  issues,  on  mesne  process.  126,  7- 
on  outlawry :  148. 
of  issues;  157. 

levari  facias  for.  Id, 
lease  or  grant  of.  Id, 
penalties  to; 

relating  to  customs  and  excise,  lotteries,  and  sUaq^  dvties,  how  re« 

cofeied.  540,  4W 
compoundiag,!in  penal  «c(ion.  Sec  lit.  Compomdmg  ftnul  Action. 
how  levied.  576. 1075. 
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KING, 

his  taxes ; 

must  be  paid  to  collector,  under  execution,  &c.  1030,  31  ^  2. 
levari faciOi  for  arrears  of.  i065. 
costs  in  actions  relating  to.    1003. 
seisin  of,  how  stated  iii  pleading.  450.  (a), 
debts  to; 

of  record  :  1066.  1074. 
judgments.  Id. 
recognizances.  Id, 
inquisitions  on  commissions.  Id. 
not  of  record;  Id.  * 

bonds.  1066.  1075. 
simple  contracts.  IO66. 1074^  5, 6. 
from  what  time  they  bind  the  lands: 
generally.  IOO6,  7-  1074.  1084. 
on  judgments.  1074. 
recognizances.  Id. 
bonds.  1075. 

simple  contracts.  1074|  5, 6. 
remedy  for  recovery  of; 

by  action  of  i/r6^  IO7O. 

commission*  and  inquisition  thereon.  Id,  1089- 
levari/adas.  IO64,  5.  IO68. 
extent.  See  tit.  Extent, 
scire  facias.  IO68,  9, 70. 1094. 1 1 20. 
priority  of  execution  for ; 

as  to  lands.  IO76,  7« 
goods ;  1077t  &c. 

on  Jieri  facias.  1079>  SO. 
dcbU.  1080,  81. 
debtors  to ; 

privilege  of,  at  common  law.  215,  I6. 

by  Stat.  25  Edw.  III.  stat.  5.  c.  19-  2l6. 
removal  of,  by  habeas  corpus,  351,  2.  1073. 
assignment  of  debts  to.  1092,  3. 

not  bound  by  stat.  29  Car.  II.  c.  3.  §  l6.  IOI7.  1077- 
8&9  W.III.c.  11.  f  3.  1125. 

4  Ann.  c.  16.  §  4,  5.  680,  81.  1105. 
8  Ann.  c.  14.  $  1.  8.  1030,  31.  IO7& 

5  Geo.  II.  c.  30.  227-  1078. 
proceedings  for ; 

by  indictment.  See  tit.  Indictments. 

information ;  See  tit.  Exchequer^  and  Informations. 

in  nature  of  quo  "warranto.  Sec  tit.  Quo  warranto, 
mandamus.  See  tit.  Mandamus. 
prohibition.  See  tit.  Prohibition. 
proceedings  by ; 

to  repeal  letters  patent  1119,  20.  1123,  4,  5u 
pleading  double  in.  680,  81.  U05. 
proceedings  against ; 

by  petition  of  right.  IO98.  1101,  2. 
monstrans  de  droit.  Id, 
traverse  of  office ;  Id, 

proceedings  on.  See  tit.  Extent. 
may  traverse  title,  or  maintain  inquisition,  on  extent  IIO6. 
all  the  facts  pleaded.  Id. 
and  also  confess  and  avoid.  Id. 
maintain  all,  or  one  of  his  titles,  when  travcned   /</• 
waive  replication,  or  demurrer.  Id. 
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KING, 

may  waive  issue.   Id,  1 107« 

demand  trial  at  bar:  788.  793.  1107. 

though  uut  of  common  course.  790* 
try  his  cause  in  what  county  he  pleases.  793.  1 IO7. 
cannot  be  ruled  to  reply.  1 105. 

compelled  to  proceed  to  trial.  1107. 
notice  of  trial  cannot  be  given  to.  Id» 
not  subject  to  trial  by  proviso.  Id, 
cannot  be  nonsuited.  895. 

compelled  to  join  in  demurrer  to  evidence.  IIO7. 
does  not  in  general  pay,  or  receive  costs.  1 109i  10. 
writ  of  error  against,  lies  not  in  Exchequer  Chamber.  11799  ^* 
^a/ of  attorney-general  for.  1182. 
KING'S  BENCH ; 

jurisdiction  of,  in  personal  actions,  34,  5. 
prosecution  in,  for  offences  committed  abroad.  842,  3.  (/). 
error  in,  on  judgment  of  same  court.  II7S, 
to,  from  other  courts.  1 177* 
from,  to  Exchequer  Chamber.  1178,  9^  SO. 
House  of  Lords.  1178* 
KING'S  BENCH  PRISON ; 

rules  and  orders  for  government  of.  45.  (c).  378. 


LACERAVIT.  978. 

LANCASTER.  See  tit.  Couniy  Palatine. 

LANDLORD; 

justification  by,  under  rights  of  entry.  67 1. 

proceedings  in  ejectment  by,  on  stat.  1  Geo.  IV.  c.  87*  Addend,  to  p.  401. 

504.  508.  900.  1003.  1013.  1129-  119& 
his  claim  for  rent,  under  execution;  1030,  he, 
how  enforced.  1032,  3. 
remedy  by  disti*ess,  in  case  of  bankruptcy.  1032. 
LANDS, 

liable  to  king's  execution,  at  common  law.  IO66.  1074.  IO92. 
what  may  or  may  not  be  taken  on  extent.  1074. 
from  what  time  bound.  Id.  1075. 
priority  of  execution  on.  IO76,  7. 
sale  of,  on  stat.  25  Geo.  III.  c.  35.  IO67.  1094,  5, 6. 
LAST  DAY,  of  Term.  See  tit.  Motions,  and  Rules. 
LATITAT;  See  tit.  Process. 
what.  165.  .167. 

may  be  issued  in  first  instance.  Id. 
lies  not  against  peers,  &c.  l65. 

how  far  considered  as  commencement  of  suit.  24,  5.  I66.  357i  8. 
by  whom  issued^  and  signed.  I69. 

issuing  several  writs  of,  into  different  counties.  Addend,  to  p.  168. 
must  be  sealed.  169. 
common,  or  special.  Id.  170. 
direction  of.  171,  2. 

cannot  be  directed  to  sheriff  of  Middlesex.  I67.  172.  I90. 
teste  and  return  of.  173,4. 

must  be  served  in  county,  to  sheriff  of  which  it  is  directed.  190. 
LEASE, 

action  against  assignee  of.  7* 

of  king's  right  to  levy  profits  on  outlawry.  157* 
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LEASE, 

or  demise,  how  stated  in  pleading :  450.  (a). 

entry  under.  Id. 
of  tithes,  &c.  how  stated.  Id. 
at  rack  rent,  &c.  not  within  register  acts.  951. 
in  what  caseseizable  under  execution.  1018, 19,  20.  1027- 
how  assigned  by  sheriff.  1020. 
of  expelling  lessee.  Id. 
sale  of,  under  execution.  Id.  1021. 
may  be  extended  or  sold  on  elegit.  1052. 

extent.  IO77. 
LEASE  and  RELEASE, 

how  stated  in  pleading.  450.  (a)» 
LEGAL  PROCESS, 

justification  under.  See  tit.  Pleas  and  Pleading. 
LETTERS  PATENT.  See  tit.  Patent. 
LEVARI  FACIAS, 
what.  1064. 
for  the  king ;  Id. 

for  levying  fine,  or  debt  due  to  him.  Id.  IO6B. 
penalties.  1065.  IO68. 
arrears  of  taxes,  lo65. 

issues  returned  on  special  cafna$  niiagatvm.  157*  1065. 
extent.  1065. 1094. 
for  the  subject ;  1005. 

de  terns  et  cataUii :  IOO9. 

on  recognizances ;  1005.  1114,  15. 
against  bail.  1065.1171* 
ag^nst  clerk,  on  statute  merchanL  Id. 
de  bonis  ecclesiasticis.  1039,  40,  41.  1065,  6. 
etcataUisi  IO66. 

in  county  court.  Id. 
LIABILITY  ASSUMPSIT.  2,3. 
LIBELS, 

actions  for ; 

staying  proceedings  in.  542. 
changing  venue  in.  624,  5. 
justifications  in.  67O. 
evidence  in,  on  general  issue.  676. 
putting  off  trial  in.  813. 
costs  in.  974,  5. 

abate  by  death  of  plaintiff,  after  interlocutory  and  before  final  judgmeot 

1152,3. 

LIBERATE, 
writ  of; 
what.  1116. 
proceedings  on.  Id. 
on  re-extent.  1117^ 
poundage  on.  1118. 
LIBERTY,  or  FRANCHISE, 
bailiff  of.  237. 
arrest  in ;  239* 
on  extent.  1072. 
LIBERUM  TENEMENTUM, 
plea  of^  in.  defendant.  671* 
third  person.  Id. 
need  not  be  signed,  or  filed.  699* 
may  be  giveo  in  evidence,  on  general  isuie.  j^7« 

pleaded  with  not  guilty.  681. 
iMtte  OD,  by  whom  made  up.  751. 
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LICENCE, 

plea  of.  67U 

mast  be  pleaded  in  trespass.  677, 
cosU  on  plea  cvf*  980. 
LIEN, 

for  balance  of  attorney's  bill ;  80,  8  L  109>  &tf»  lOOS,  7* 
when  subject  to  eqaitable  cUtms  of  parties.  108,  3* 
UFE  GUARDSMAN, 

place  of,  saleable  ander  lords'  act.  388. 
LIMITATION  of  ACTIONS, 
penaL  13,  14. 
in  general.  14, 15. 
on  bill  payable  after  sight.  17* 

on  demand.  Aid€ni.  id* 
lords'  act.  \6. 
in  debt  on  bond.  17,  &c. 

jadgroenL  18, 19. 
actions  for  breach  of  contract ; 

attended  with  special  damage.  Addend,  to  p.  17. 
when  once  barred.  24. 
wrongs.  19,^0. 
against  the  hundred.  141.  n. 
quo  warratUo.  682.  9^4,  5. 
after  revenal  of  judgtneni  by  error.  15. 
outlawry.  Id. 
arrest  of  judgment,  id. 
exceptions  in  favour  of  infants,  &c.  Id. 

persons  beyond  sea«  Id,  iS. 
actions  and  cases  not  within  statute.  15,  &c. 
statute  of; 

plea  of:  668.  671. 
how  pleaded.  17* 

*  considered  as  a  plea  to  the  merits^  585,  6. 
must  be  ri^i«d,  in  C*  P.  700. 
to  information  in  nature  of  quo  warranio^  682* 
in  error.  1222. 

presumptioil  of  paymeni,  when  not  pleaded  or  replied^  Jddaid.  to  p.  18. 
wheli  pleaded,  or  ghren  in  evidence*  673.  676* 
not  formerly  allowed,  after  general  issue  withdrawn,  in  C.  P.  701. 
what  will  take  case  out  of  it.  20,  &c* 

may  be  avoided  by  laiitatf  or  capias  in  C.  P.  I66.  174.  183,  4. 
attachment  of  privilege  how  repUed  to,  in  K.  B.  S3*  183. 

C.  P.  84. 
debt  barred  by,  cannot  be  set  off.  S^l* 
LONDON, 

attomies  of  mayoi^s  court,  &c.  excepted  out  of  stat  22  Geo.  II.  c  46.  56. 
customs  and  bye>laws  in,  when  and  how  tried.  412,  13. 
trial  at  bar  in.  789* 
court  of  requests  for ;  966,  &c. 
costs  on.  iiL 
distinctions  on.  9^8, 9* 
error  from  courts  of.  1 178. 
LONDON  DOCK  COMPANY, 
limitation  of  actions  against.  20. 
notice  of  action  to.  30.  (a). 
LORD  of  MANOR, 

justification  by,  to  take  wreck.  671. 
LORDS.  See  tit.  Hatue  of  Lords,  and  Peers. 
LORDS'  ACT;  251,2.  381,  fte. 
construction  of,  381, 2,3. 

4T 
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LORDS'  ACT; 

to  what  prisoners  it  extends*  381,  2.     . 

to  what  not.  382,  3. 

proceedings  under.  383,  &c.  Addend,  to  p.  384,  tk  387» 

note  for  allowance  on ;  387,  8, 9. 

by  several  plaintiffs.  388. 

judge's  order  under,  final.  389.  532. 

Gompubive  clauses  in.  398,  &c.  and  see  tit«  Prwrntrg. 
LOTTERY  ACT; 

process  on.  171. 

affidavit  to  hold  to  bail  on.  208,  9. 

actions,  &c.  for  penalties  on,  by  whom  brought  541. 
LUNACY.  See  tit.  Insanity. 
LUNATICS, 

appearance  of.  106.  (e). 

^davit  of,  dispensed  with.  573. 

M. 

MAL-FEAZANCE.  5.  448, 9- 
MALICIOUS  ARREST, 
action  for;  19^9  6- 
lies  not  for  taJcing  defendant,  after  taking  his  bail  in  execution.  117L(^^ 
evidence  in.  251.  709* 
MALICIOUS  PROSECUTION, 
evidence  in  action  for;  6l5, 17* 

against  justices.  899*900. 
MAN,  Isle  of.  202.  (a). 
MANCHESTER, 

court  of  requests  for.  402.  (d).  970. 
MANDAMUS;  805.  934. 

to  deliver  up  court  rolls,  &c«  81. 
compel  magistrate  to  produce  depositions.  Addenda  to  p.  617. 
inspect  court  rolls.  6I8. 

books,  &c.  Id.  619. 
examine  witnesses  in  India^  &c.  842,  3.  Addend,  to  p.  843. 
enforce  award  of  commisuoners,  under  inclosure  act.  874,  S. 
an  action,  within  statute  43  Geo.  III.  c.  46.  §  5. 1014. 
damages  in.  593.  961,  2. 
costs  in.  957*  961$  2,  3. 
MANDATE^  to  sheriff.  238.  335,6. 

by  sheriff.  239-  332.  1035. 
MANDAVI  BALLIVO.  332.  1035.  1040. 
MARINES,  arrest  of.  224. 
MARKET, 

justification  under  right  to  enter.  67 1. 
overt,  justification  under  sale  in.  679^ 
MARRIAGE ;  See  tit.  Feme  covert. 
promise  and  consideration  of.  3. 
when  a  revocation  of  warrant  of  attorney.  570. 

submission  to  arbitration.  855. 
scire fadtu  after.  1149,  50. 
MARSHAL,  of  Kin^fs  Bench; 
office  of.  45. 

officen  appointed  by.  Id.  46.  • 
book  of;  313,14.  363.  37L 
acknowledgment  of.  370. 
MASTER  of  KING'S  BENCH  Office.  37, 8. 

COURT  of  PLEAS,  in  Exchequer.  52. 
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MASTER'S  JUocatur.  See  tiL  Allocatur. 

AppointroenL  See  tit.  ^jppom/fneii^ 
Report  on  interrogatories^  motion  for.  494.  iOO. 
Rules.  See  tit.  Rules, 
MAYHEM,  damages  for.  903. 
MAYOR'S  COURT  of  LONDON, 

notice  of  exception  to  bail,  entitled  in  by  mistake,  a  nullify.  280. 
return  of  proceedings  in.  407*  (0- 

«ctf'e/iict<w  to  disprove  debt  in,  after  judgment  and  execution  on  foreign  at- 

tachmenL  1140.  (/). 
MELIUS  INQUIRENDUM.  156. 
MEMBERS  of  CONVOCATION, 

privilege  of,  from  arrest.  218. 
MEMBERS  of  the  HOUSE  of  COMMONS, 

kowsued;  25.  34.  104,5.  Il6.  119.  132.  134,  &c.  l65. 
in  courts  of  equity.  135.  (a), 
jointly  with  others.  136. 
prctcipe  for  original  against,  in  case.  Id.  {k)» 
process  against,  by  original ;  137- 
form  of.  136.  (f). 
teite  and  return.  137* 
how  served.  Id. 

on  statute  45  Geo.  III.  c.  124.  §  3.  Id. 
how  it  differs  from  process  against  other  persons.  136.  (/). 
bill  against; 

its  commencemenL  438. 
conclusion.  138.  454. 
how  filed,  in  K.  B.  138. 
C.  P.  Id. 
Exchequer.  Id. 
process  thereon :  Id,  139* 
form  of.  139- 
teste  and  return.  Id, 
appearance:  Id. 

with  whom  entered,  in  K.  B.  Id. 
C.  P.  Id. 
Exchequer.  Id. 
by  plaintiff^  accoiding  to  statute  45  Geo.  III.  c.  124.  §  3.  Id. 
declaration;  Id.  140. 

beginning  of,  by  original.  140.  (a). 
biU.  Id. 
entry  of  bill  and  process  against.  Id. 
cannot  cast  essoin.  186. 
be  arrested.  218. 
bail.  271. 
attaclied  for  non-payment  of  money.  218. 

non-performance  of  award.  866. 
taken  in  execution.  140.  1042. 
proceedings  against,  under  4  Geo.  III.  c.  33.  134,  &c. 

45  Geo.  in.  c.  124.  135.  139- 
bond  given  by,  on  stat.  4  Geo.  III.  c.  33.  analogous  to  recognisance  of  bail 

in  error.  Addend,  to  p.  135. 
bail  of,  discharged.  314. 

new  writ  of  execution  against,  after  discharge  by  privilege.  1047. 
MEMORANDUM  of  bill,  what.  752. 

reason  for,  and  different  kinds  of.  Id.  7SS. 
general,  to  what  time  it  relates :  753. 

how  controlled  or  rectified.  Id.  754. 
special,  against  altornies.  86.  754.  Addend,  to  p.  474. 
prisoners.  363. 

4  T  2 
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MEMORANDUM, 

not  used  in  actions  hyoriginaL  757« 

of  time  of  filing,  and  receiving  copy  of  bill  against  warden  of  Fled  in  va- 
cation, for  escape.  Addend,  to  p.  87* 
or  minute  of  warrant.  See  tit  Warrant* 
MEMORIAL  of  Annuity.  508>  &c. 

on  Stat.  53  Geo.  III.  c  191.  Addend,  to  p.  508.  (f). 
pleadings  n^specting^  719* 
MESNE  PROCESS, 

'    execution  of.  185,  &c.  237|  &c. 
MESNE  PROFITS, 
action  for ; 

discharge  of  insolvent,  on  staU  53  Geo.  III.  c.  102.  no  bar  to.  Addtnd.  to 

p.  397. 
proceedings  stayed  in  second  ejectment,  till  payment  of  costs  of.  555. 
fl/i/fr,  of  damages,  /rf.  (c). 

release  in,  by  nominal  plaintiff  in  ^ectment,  a  contempt.  ^Q6^ 
damages  for,  in  ejectment,  on  stat.  1  Geo.  IV.  c.  87*  Addend,  to  p.  900. 
costs  in.  977. 
bfui  in  error,  when  not  chargeable  for.  1 195.  1199- 
MIDDLESEX, 

bill  of.  See  tit.  BiU  of  MiddlaeXf  and  Process. 
county  court  of;  970,  &c. 

costs  on  act  relating  to.  1003. 
MIUTIA, 

attomies  how  far  exempted  from  serving  in.  75. 
MILLS,  demolishing.  141.  (fl). 
MISBEHAVIOUR, 

of  party  or  jury,  ground  for  new  trial.  817*  913.  9I^»  l6- 
MISCONTINUANCE;  587- 

aided  by  statute  of  jeofails.  932. 
MISCONVEYING  of  PROCESS, 

aided  by  statute  of  jeofails.  Id. 
MISDIRECTION.  See  tit.  New  Trials. 
MISERICORDIA, 

judgment  of,  in  penal  action,  not  erroneous :  952. 
nor  mistake  in,  of  plaintiff  for  defeodaut.  Id. 
want,  or  wrong  addition  of,  aided.  Id.  9^3. 
MISFEAZANCE,  what.  5.  448,  9. 
action  for ;  8. 

declaration  in.  453. 
MISJOINDER, 
of  action ; 
what,  and  how  taken  advantage  of.  9, 10,  11,  12. 
not  cured  after  demunery  b^  entering  notte  prosequi.  JIO. 
when  cured  by  verdict.  92oL 

amendment  of  verdict.  Id. 
of  issue,  aided  by  32  Hen.  VIIL  c.  30.  931. 
MISNOMER, 

consequences  of ; 

on  bailable,  process.  l68.  324.  456.  Addend,  to  p.  456. 
process  not  bailable  :  l68.  268.  456,  7|  8. 
distringas;  127* 

notice  on.  l68.  188,  9«  90« 
on  putting  in  and  justifying  bail.  277*  ^9^^  9U  ^H* 

jury  process.  933. 
in  real  actions.  73 1. 

fines  and  recoveries.  735^  6.  Addend*  uL 
pleas  in  abatement  of ;  660. 

mode  of  beginning  and  concluding.  66l,  2.  Addend,  to  p.  662. 
nust  state  defendant's  surname.  ^1* 
amendment  after.  729.  r^  i 
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BlISNOMER, 

replication  to  pica  of,  that  defendant  is  called  as  well  by  one  name  as  an- 
other. 660.  (/> 
how  cured ; 

•      by  altering  writ,  and  getting  it  resealed.  l6S.  176. 
amending  writ.  457« 
appearance.  263. 
declaration.  729. 
declaring  in  right  name,  in  C.  P.  268.  457t  9* 
statutes  of  jeofails.  930,  31. 
no  ground  of  nonsuit  at  trial.  457* 
not  material  after  judgment.  267*8.  458.  1042. 
of  parties,  in  writs  of  error.  1 184,  5. 
MISPLEADING, 

aided  by  statute  of  jeofails.  930,  31.     . 
MISTRIAL, 

judgment  arrested  for.  932. 
MITTIMUS  ;  See  tit.  Certiorari,  and  Mittimus. 

to  couiity  palatine.  627*  758.  822.  848. 
MIXED  ACTIONS;  1.  and  see  tit.  ^tfc/toiu. 
jurisdiction  over,  in  C.  P.  35. 
damages  in.  See  tit.  Damagtt* 
costs  in.  See  tit.  Coatt. 
MODERATE  CORRECTION, 

plea  of.  670. 
MOLLITER  MAN  US  IMPOSUIT, 

plea  of,  in  defence  of  real  property.  Id. 

pez-MMM/ property.  Id. 
to  preserve  the  peace.  Id. 

prevent  damage*  Id. 
costs  on.  ffI9* 
MONEY. 

bringing  into  court ; 
origin  of.  640. 
in  what  cases  allowed : 

in  oMtfinpn^  640,  &c. 

case,  for  navigation  calls.  641,  2. 
covenant.  640. 
debt  on  bond.  550. 
for  rent.  640,  41. 
on  policy  of  assurance.  637*  641.  647,  8. 
in  actions  for  non-residence.  641  • 

by  executors  or  administrators.  642. 
against  justices  of  peace.  Id.  643.  (g). 

officers  of  excise  or  customs.  642. 
in  what  cases  not  allowed ; 

for  one  of  several  defendants.  Id. 
in  actions  for  general  damages.  641,  3. 
dilapidations.  641. 
debt  for  penalty  of  charterparty.  643. 
where  defendant  demurs  to  one  count.  Id. 
upon  several  counts  or  breaches :  642,  3. 

costs  on  taking  it  out.  643. 
under  statute  43  Geo.  III.  c.  46.  §  2.  350. 
pioceeding^  thereon.  Id.  251. 
effect  of,  on  same  statute,  $  3.  998. 
motion  for;  498,9- 
when  and  how  made.  643. 
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MONEY, 

bringing  into  court, 
rdelor; 

in  King's  Bench :  498. 

by  whom,  when,  and  how  drawn  up.  643. 
judge's  order  for,  in  vacation.  500.  531.  645. 
commonly  drawn  up  with  costs.  644. 
exceptions  to  this  rule.  /i.  645. 
in  Common  Pleas :  497.  499- 

by  whom,  when,  and  how  drawn  up.  643,  4. 
side-bar  rule,  under ^ve  pounds.  497-  643,  4« 
how,  where  it  amounts  to,  or  exceeds  that  sum.  499*  644. 
judge's  order  for»  in  vacation.  500.  531.  644. 
in  what  cases  it  may  be  drawn  up  with  costs  to  a  certain  time  only. 

645. 
after  general  issue  pleaded.  700. 

issue  joined.  643.  (g). 
service  of  copy  of.  Id* 
on  plea  of  tender.  582.  644. 

putting  off  trial.  813,  14.  816. 
how  far  an  acknowledgment  of  right  of  action ;  646. 

in  trespass  against  justices,  &c.  Id. 
an  admission  of  legal  demand  only.  Id, 

in  what  cases  an  admission  of  contract,  and  fn  what  not ;  6479  ^* 
in  actions  on  policies :  Id. 

by  farmer  of  tithes,  on  stat.  2  &  3  Edw.  Vf.  c. 

13.  647- 
can  only  be  proved  by  rule  for  bnnang  it  in.  645. 
plaintiff  may  be  nonsuited  after.  64o,  7.  895. 
brought  into  court; 

to  whom,  and  how  paid,  in  K.  B.  643. 

C.  P.  Id.  644. 
receipt  for.  Id, 
cannot  be  recovered  back.  646. 

in  general  be  restored.  Id,  651. 
in  what  cases  it  may  be  paid  back.  Id, 
taking  out  of  court ; 

waiver  of  irregularity,  in  bringing  it  in.  642. 
with  costs,  in  discharge  of  action.  648. 
proceedings  thereon.  Id,  649. 
Qti.  if  a  bar  to  new  action,  after  nonsuit.  649.  {h). 
proceeding  in  action^  for  a  greater  sum ;  649. 

.  consequences  of.  Id.  650. 
for  costs.  Jtf651. 
foreign,  value  of,  how  ascertained.  589. 
depositing  in  sheriff's  hands.  See  tit.  Deposit. 
in  defendant's  hands,  may  be  taken  in  execution.  1019. 

a/tVer,  of  money  in  the  hands  of  sheriff,  under  former  execution.  Id. 
taking  on  extent.  1081. 
MONSTRANS  DE  DROIT.  IO98.  1101,  2. 
MORT  D'ANCESTOR, 

assize  of,  damages  in.  897. 
MORTGAGEE, 

of  estate  in  Ireland^  allowed  to  be  bail.  295. 

lease,  may  stay  proceedings  in  ejectment,  for  non-payment  of  rent  562' 
ejectment  by,  staying  proceeding  in.  Id,  563. 
how  far  affected  by  judgments.  944.  948.  950. 
MOTIONS, 
what.  491. 
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MOTIONS, 

in  Kioj^s  Bench ; 

on  crown  side.  491- 

for  attachments ;  Id.  492. 

how  entitled.  337*  493.  515. 

when  moved  for  on  last  day  of  term.  331.  337-  492.  518. 
setting  aside  rale  to  return  writ.  Addemi.  to  p.  329* 
notice  of;  513.  515. 

not  necessary  for  judgment  as  in  case  of  nonsuit.  513.  $08. 
what  may  or  may  not  be  moved,  on  last  day  of  term.  331.  519,  20,  21. 

739.  843, 
in  Common  Pleas ; 

no  crown  side.  491* 
for  attachments;  'Id.  492,  3.  519- 
how  entitled.  337.  493.  515. 
justifying  ImuI;  287- 

on  their  own  motion.  29^. 
judgment  as  in  case  of  nonsuit.  804,  &c.  808. 
notice  of;  325.  513.  520.  524.  936. 

necessary  for  judgment  as  in  case  of  nonsuit.  513.  808. 
what  may  or  may  not  be  moved  on  last  day  of  term*  492.  519>  20. 

935. 
in  Exchequer;  400.  488.  491.  493. 

on  extents.  1098,  9»  1100. 

in  Kin^s  Bench  and  Common  Pleas ; 

where  action  is  depending : 

on  behalf  of  plaintiff.  500,  50 1 . 

defendant.  501,  2,  3. 
of  course,  requiring  only  counsel's  signature.  498,  9.  800. 
in  ejectment.  503,  &c. 
where  no  action  is  depending : 

to  strike  attorney  off  rolli  at  his  own  instance.  82,  3.  508. 

le^mit  attorney,  who  has  neglected  to  take  out  certificate,  &c. 

72,  3.  508. 
make  submission  to  arbitration  a  rule  of  court.  508. 
set  aside  annuity.  508,  &c. 
affidavit  in  support  of.  513,  &c.  and  see  tit.  JJidaviU. 
attendance  of  attornies  on.  80. 
for  rules ;  See  tit.  Ruki. 

course  observed  in  hearing.  528. 
what  counsel  are  heard  on.  529- 
for  concUium;  498,  9.  774.  776.  7- 

argument  of  causes  on :  525,  6.  777^  8. 
when  and  how  brought  on.  Id,  1224,  5» 
what  counsel  are  heard  on.  529- 
moving  for.  Id. 
ibr  costs,  on  court  of  conscience  acts.  973, 4. 
in  arrest  of  judgment.  911.  935,  6. 
when  appointed  for  particular  days.  525. 

to  come  on  peremptorily.  495.  527. 
costs  on.  510.  524,  5. 
MUTINY  ACTS.  223,  4,  5,  6.  836.  1003. 
MUTUAL  ACCOUNTS. 

will  Uke  case  out  of  statute  of  limitations.  22,  3. 
MUTUAL  CREDIT.  694. 
MUTUAL  DEBTS ;  See  lit.  Set  of. 

arrest  for  balance  of.  195,  6. 
MUTUAL  PROMISES;  3.  444. 
actions  on.  3. 
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N. 
NAVIGATION  CALLS, 

money  may  be  brought  into  court,  in  action  for.  641,  3. 
NECESSITY, 
way  of*  071. 

justification  by  inevitable.  Id. 
NEGLIGENCE, 

actions  for.  5,  6.  448, 9* 
NJl  RECIPIATUR.  799-  848,  9,  50. 
NE  UNQUES  EXECUTORY  &c.  669. 

plea  of,  not  formerly  signed,  in  C.  P.  700. 
NEW  ASSIGNMENT :  See  tit.  PUoi  and  Pltadkig. 
judgment  for  not  pleading  to.  580. 
plea  of  not  guilty  to,  need  not  be  signed  or  filect :  699- 

issue  on,  by  whom  made  up.  751. 
costs  on  plea  of  not  guilty  to.  980. 

judgment  by  default  on.  988. 
NEW  TRIALS, 

origin  and  necessity  of.  911,  12. 
in  what  cases  granted ;  Id.  913,  &c. 
in  ejectment  912. 
after  trial  at  bar.  792.  912. 
nonsuit ;' 911, 12. 

for  defect  in  bill  of  particulars.  614. 
concurring  verdicts.  9^2. 
contrary  verdicts.  Id.  918. 
in  inferior  court  913. 
after  special  case,  defectively  stated.  90S,  7* 
grounds  of  moving  for; 
want  of  due  notice.  913. 

proper  jury.  M  933. 
variance  between  issue  or  paper  book,  and  record  of  niripriui.  918. 
misbehaviour  of  prevailing  party.  Id* 
absence  of  attornies,  or  witnesses  /(/• 
discovery  of  material  evidence  after  trial,  &c»  Id.  914. 
conviction  of  witnesses  for  perjury.  914* 
misdirection  of  judge.  Id,  915. 
rejecting  witnesses.  Id. 

admitting  or  refusing  evidence,  contrary  to  law.  Id. 
error  or  mistake  of  jury.  915. 
misbehaviour  of  jury.  Id.  916. 
in  penal,  hard,  or  trifling  action:  91^*  ^7* 
after  point  ri*served.  907.  91I.  9l6. 
where  defence  is  unconscionable,  917. 
excessive  damages.  9 16. 
smallness  of  damages.  Id. 
cannot  be  had  in  civil  cases,  for  one  of  several  defendants.  917* 

p^rt  of  cause  of  action.  Id. 
on  the  whole,  or  part  of  record.  Id.  9I8. 
in  criminal  cases ;  401.  918. 
after  acquittal.  917. 
conviction.  Id. 
motion  for,  whieu  and  how  made,  in  K.  B.  911.  918. 

C.  P.  Id.  919. 
not  allowed,  after  four  days,  though  by  consent  of  parties.  9I^«(^ 

movins  in  arrest  of  judgment.  919'* 
on  feigned  issue,  directed  by  Chancellor*  Id* 
on  extents.  1108. 
affidavit  in  support  of;  920. 

when  made.  Id. 
jud^s  repdrt  on.  Id.  921. 
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NEW  TRIALS, 
rules  for ;  527* 
to  shew  cause.  9^* 
absolute.  923. 
proceedings  on,  in  K.  B.  924* 

C.  P.  Id. 
when  set  down  in  peremptory  paper,  in  C.  P.  527* 
shewing  cause  against,  no  breach  of  iiyoncliony  in  Exchequer.  472* 
costs  on.  See  tit.  Co9t9* 
NIENT  DEDIRE.  626.  758, 9* 
NIL  CAPIAT,  judgment  of; 

when  given  on  demurrer*  779»  30. 
NIL  DEBET, 

plea  of;  667-  674.  (5). 

what  may  be  ghca  in  eTideiioe  on,  and  what  not.  67S,  4* 
a  nullity  in  asnmptii*  581* 
in  debt  on  bond,  had  on  general  demumn  674.  (6). 
NIL  DIGIT,  judgment  by.  See  tit.  Jwdgmmis^ 
NIL  UABUIT  M  TenanaUit,  plea  of.  673. 
NISI  PRIUS, 

clause  of,  in  jury  process.  See  tit  Jury  froeeu. 
Older  of.  See  tit.  Arbiiratkm. 
record  of,  what.  845,  &c. 
cootenu  of:  755.  845, 6. 
placUa.  845. 
jurata.  Id. 
sciendum.  Id.  846. 
in  Kingfs  Bench : 

by  whom,  and  how  made  up.  846. 
sealing  and  passing ;  772.  846,  7t  8. 
in  Londou  and  Middlesex.  846. 
at  the  assiies.  Id. 
resealing.  Td. 
in  Common  Pleas :  845,  6. 

by  whom,  and  how  maile  up.  846,  7- 
signing  and  sealing.  847. 
not  to  be  signed,  till  itoue  enlered.  772.  847* 
withdrawing.  881. 
on  new  trial,  in  K.  B.  924. 

C.  P.  Id. 
amcBdmmtaf.  746« 

evidence  of  commencement  of  action.  98. 
trial  of  cause.  954. 
day  of  trial.  848.  954. 
not  evidence  of  verdict.  953, 4. 
in  error.  1211. 
trials  at  See  tit  Trkds^ 

evidence  at,  must  be  confined  to  strict  legal  rights.  705,  6. 
NOLLE  PROSEQUI;  589*  704.  728. 
what.  709. 

on  plea  of  coverture,  &c.  710. 

of  the  whole,  or  part  of  cause  of  action.  Id.  Addend,  lo  p.  6OI. 
where  there  is  a  demurrer  to  part,  and  isfue  to  other  part :  589*  710, 11. 

when  to  be  entered.  589* 
in  actions  against  several  defendants*  711^  903. 
costs  on.  710, 11.  99$^  6. 
NGN  ASSUMPSIT, 
plea  of;  667. 
what  may  be  given  in  »vMe»ce  on.  672; 

or  My  dot  he  pleaded  with.  680^  81. 
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NON  ASSUMPSIT, 

plea  of;  *  ?? 

in  debif  a  nuliity.  490.  581. 
infra  mcx  annosj  plea  of,  must  be  signed,  in  C.  P.  700. 
NON  CEPIT, 

plea  of.  670. 
NON  COMPOS  MENTIS.  See  Ut.  Imanity. 
NON  DAMNIFICATUS,  plea  of.  675. 
NON  DETINET, 

plea  of;  670.  673. 

what  may  be  given  in  evidence  on.  673.  677* 
NON  DIMISIT,  plea  of.  674. 
NON  EST  FACTUM, 
plea  of;  667- 
cannot  be  pleaded  with  a  tender,  or  other  inconsistent  plea.  680,  81. 
what  may  be  given  in  evidence  on ; 
.  in  covenant  673. 

debt  on  bond,  or  other  specialty.  674,  5. 
special,  may  be  delivered.  699' 
need  not  be  signed.  Id. 
notice  of  set  off  cannot  be  given  with.  695. 
suggestion  of  breaches  after.  603,  4.  716, 17-^ 
evidence  on.  674.  (t). 
issue  on,  by  whom  made  up.  751. 
assessing  damages  on.  898. 
NON  EST  INVENTUS, 

return  of;  331. 1045. 1128. 
when  good  to  ca.  sa.  1128. 
NON.FEAZANCE, 
what.  5.448,9* 
action  for :  5. 

declaration  in.  452,  3. 
not  within  statute  7  Joe.  I.  c.  5.  1002.  (^> 
NON  INFREGIT  CONVENTIONEM, 

a  bad  plea.  673. 
NON  JOINDER, 

of  necessary  party, 'plea  of  in  Abatement.  660. 
NON  MOLESTANDO, 

writ  of,  when  granted.  158. 
NON  OBSTANTE  VEREDICTO.  See  tit.  Judgments. 
NON  OMITTAS.  See  tit.  Capias  ad  saiisfadendum^  Fieri  Facias^  and  Proceu. 
NON-PERFORMANCE, 

of  condition  precedent,  plea  of.  668. 
NON  PROS, 
judgment  of; 

for  not  adjourning  essoin.  125.  471* 

on  removal  by  certiorari^  or  habeas  corpus.  415. 

pone,  or  recordari,  &c*  421. 
for  not  declaring;  183.  468,  &c. 

in  K.  B.  by  original.  425. 

bUl.  424.  426.  468. 
C.  i;.  425.  4S8. 
after  reversal  of  outlawry.  427* 
in  joint  action.  470. 
pending  injunction.  471* 
after  payment  of  debt  and  costs.  Id. 

must  be  signed  within  a  year  after  xetura  of  writ.  Addend,  to  p. 

47a 
with  whom,  and  how  signed,  in  K.  B.  -468. 

C.  P.  Id. 
Tegular  or  irregular.  470|  7i>  dddci^d.  to  p.  470. 
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NON-PROS, 
judgment  of; 

for  not  replying,  &c.  703,  4.  724. 
entering  issue.  763.  803. 
certifying  record.  1204,5. 
alledging  diminution.  1213. 
assigning  errors :  1214. 

entry  of.  1223. 
proceeding  after  original  saed  out.  1218. 
form  of.  p38. 
costs  on ;  421.  470.  990.  993,  4,  5. 

how  recovered  in  Exchequer.  1005. 
motion  to  set  aside.  501. 
arrest  after.  I97.  Addend,  id. 
NONRESIDENCE, 

statutes  relating  to.  542.  (/> 
actions  for ; 

notice  of.  30. 

staying  proceedings  in.  542.  Id.  (/). 
security  for  costs.  552. 
bringing  money  into  court.  641. 
double  costs  in,  Un  defendant.  1003/ 
execution.  1042y  3. 
NONSUIT, 

origin  and  history  of.  894,  5,  6. 
for  what  causes :  Id* 

defect  of  evidence  in  a  particular  county.  894f  5. 
objections  appearing  on  fecord.  Id. 
after  bringing  money  into  court.  646,  7.  sgs. 
Q«.  if  a  bar  to  new  action.  649.  {fy 
plea  of  tender,  not  allowed.  895. 
judgment  on  demurrer  for  defendant.  Id. 
on  trial  by  proviso,  804. 

point  reserved.  907- 911- 
not  allowed,  when  objection  is  over-ruled,. without  reserving  point.  9il. 
advantage  of.  895. 

can  only  be  at  the  instance  of  defendant.  Id. 
in  undefended  cause  ;  Id. 

amendment  after.  729> 
action  against  several  defendants.  895. 
•cire  facias.  Id, 
on  Welch  judicature  act.  983,  4. 

extenU.  1102.  II07. 
damages  on,  in  replevin.  896. 

not  allowed  in  ^ectment^  for  not  confessing  lease,  tec.  on  stat.  1  Geo.  IV.  c. 

87.  Addend,  to  p.  900. 
rule  for  judgment,  not  necessary  on.  9IO. 
motion  for,  after  point  reserved.  9^1. 
new  trial  after.  912.  915. 

death  of  party  after,  not  within  statute  17  Car*  H-  c.  8.  941, 
judgment  on ;  See  tit.  Judgments. 
as  in  case  of.  Same  title, 
staying  proceedings  on  judgment  of,  pending  error.  547*  1188,  9- 
costs  on  :  991,  2.  995. 

prisoner  in  execution  for^  entitled  to  be  dischaiged  under  48  Geo.  III.  c. 

123.  395. 
NON  SUM  INFORMATUS, 

judgment  by.  See  tit.  Judgments. 
NON  TENURE,  plea  of.  670.  II66. 
NOT  GUILTY, 

plea  of,  in  assumpsit.  581.  (b). 
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NOT  GUILTY, 

plea  of,  in  debt  on  statute.  581. 
case.  670. 
trespass.  Id. 
what  may  be  given  in  evidence  on«  677f  &c. 
NOTICE, 

for  completing  cause  of  action.  26. 
of  action;  Id,  27. 
to  justices:  27- 

when  not  necessary.  Id, 
must  state  process  intended  to  be  sued  out  Id» 
need  not  specify  form  of  action.  28. 
indorsement  on.  27f  8. 
officers  of  customs  or  excise :  98, 9* 

when  served.  29* 
IVeit  India  dock  company.  Id,  30. 
London  dock  company.  30.  (a). 
on  Stat.  43  Geo.  III.  c.  99^  \  70,  &c.  30. 
when  not  necessaiy.  31. 
57  Geo.  III.  c.  99.  §  40.  30. 
clerk  to  two  public  bodies.  i<f.  31. 
separate,  sufficient  to  found  joinl  action.  31. 
not  deemed  a  commencement  of  suit.  SJ^* 
to  attomies,  when  and  how  served.  65^  6.  520,  21  • 

agents,  when  given.  111. 
for  admitting,  or  re-admitting  attorney.  62, 3. 72, 3. 83.  AidcmL  to  p.  63. 73- 
to  commissioners  of  slamp  duties.  73. 
by  attorney,  not  to  pay  money  to  his  dient.  101. 
on  summons  or  attachment^  and  AttringaM^  by  original.  130, 31, 2. 
copy  of  capias  ; 

when  necessary.  188,9* 
need  only  be  on  copy,  and  not  on  writ.  188. 
its  direction.  168. 188. 
form :  188.  Addend,  id. 

in  C.  P.  or  K.  B.  by  origtM/.  188. 
want  of.  189* 

irregularity  in.  See  tit.  Jrregitianiy. 
of  render.  312,  13. 
declaration;  465,  &c. 

when  and  how  served.  465, 6,  7* 
cannot  be  given  when  writ  served,  in  K.  B.  465. 
aiiter,  in  C.  P.  Id. 
before  essoin  day,  a  nullity.  466. 
sticking  up  in  office,  in  C.  P.  467* 
in  bailable  actioM,  i»  C.  P.  468. 
plea;  348,9^703. 

cannot  be  served  on  5inuby.  239-' 
40  plead ;  86,  7-  462,  3.  486. 
after  four  terms.  480. 

necesuTjf  an  detUmd^n  debate  esse,  486. 
need  not  be  indorsed  on,  or  given  al  time  of  dcclafatioB.  Jd, 
what  sufficient,  in  C.  P.  Id. 
4o  declarotiDD  in  «iectaieBt ;  504,  5. 
to  whom  and  how  directed.  Id. 
akouM  be  rcsd  «ver  to  tenant  505. 
on  Stat  I  Geo.  IV.  c.  87.  §  !•  Addend,  to  p.  508. 
amendment  of.  732. 
to  compute  principal  and  interest  on  biB  of  cadkange.  590, 91* 
need  not  be  given,  in  K.  B.  Id. 
of  prothonotary's  appointment  must  be  given,  in  C.  P.  591. 
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NOTICE, 

to  produce  deeds  or  writings,  &c. ;  833, 4,  5. 

how  it  differs  from  a  iubpma  diteet  tecum,  833,  4. 
when  given.  Id. 

evidence  of,  when  necessary.  854. 
unnecessary,  in  tnyotr  for  bilfe  of  exchange.  Id. 
need  not  be  given  to  defendant;  Id. 
must  be  proved  at  trial.  Id. 
title  of.  Id. 
service  of.  Id. 

efl^ct  of,  when  prodticed.  Id.  995* 
notprodtaoed.  835. 
inquisition,  on  movihg  in  arrest  of  judgment,  in  C.  P.  935,  fi. 
of  bill  filed  against  attorney,  in  C.  F.  88. 

petitioning,  &c.  on  lords'  act  384.  d^l.  Addend,  to  p.  384|  5. 
motion.  325.  513.  515.  808.  8l6.  S^y  IS32. 
irregularity  in  process.  536. 

attending  by  counsel,  on  execution  of  ioqutry.  599*  Addend,  id. 
setoff.  See  tit.  ^ff  Q^. 

intention  to  dispute  petitioning  creditoi^s  debt,  &c. ;  696 f  7, 8. 
when  given.  696,  7* 
how  served.  ^7» 
evidence  on.  696^  7*  8. 
costs  on.  697. 
rule,  on  pleading  double.  6BZ,  3. 
striking  out  rejoinder,  &c.  7*61.  (g). 
trial;  See  tit.  Triali. 

want  of,  ground  for  new  trial.  913. 
inquiry.  See  tit  Inquiry. 
executing  elegit ^  unnecessary.  1053. 
judgments,  what,  and  when  material.  944.  950. 

will  affect  purchasers  in  equity,  though  not  registered.  951. 
but  docketing  does  not  amount  to  constructive  notice.  Id* 
9cire  facias  to  defendant,  in  C.  P.  1 138. 

bail.  1161. 
allowance  of  writ  of  error.  1 187. 
how  given,  in  Exchequer.  52 1 . 
when  necessary  to  be  shewn  in  pleading.  446. 
NOVEL  DISSEISIN, 

assise  of,  damages  in.  897« 
NULLA  BONA, 
return  of;  1034. 
proceedings  on.  1038. 
NULTIEL  RECORD, 

plea  of ;  607.  667.  1 139.  II66.  1 1^8* 
how  concluded.  781. 
what  may  be  given  in  evidence  on.  675. 
must  be  delivered.  699' 
need  not  be  signed,  in  K.  B.  Id. 

c.  P.  700. 

amendments  allowed  after.  7S9« 
replication  of,  to  plea  of  privilege.  65.  658. 

jndgpnent,  or  recogniaaoce.  715. 
how  concluded.  781,  2. 

need  not  have  seijeaiHfs  hnd,  i»  C.  P.  700.  724.  782. 
issue  of;  750.781. 

by  whom  made  up.  751. 
how  concluded)  7^* 
triable.  782.  953. 
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NUL  TIEL  RECORD, 
issue  of, 

proceedings  on ; 
in  Kin^s  Bench  : 

where  record  is  of  same  court :  782. 

notice  or  rule  to  produce  record.  Id. 
where  record  is  of  a  different  court :  785. 
certiorari  and  mittimus.  Id, 
in  Common  Pleas : 

where  phnntiff  avers  existence  of  record  :  783. 

continuance  of  notice  to  produce  record.  Id, 
defendant  avers  it :  Id, 

by  original.  Id, 

bill  against  attorney.  Id, 
notice  of  inquiry  on.  597' 
rule  for  judgment ; 

peremptory.  784. 
nisi  causa  ;  783,  4. 
on  proceedings  by  original.  783. 
bill  Id. 
Jfiia/ judgment.  784.  786. 
not  necessary «  on  tn/er/ocKtorjf  judgment.  Id, 
how  drawn  up*  783. 
judgment  on.  See  tit.  Judgments. 

difference  on,  between  discontinuance  and  reversal  of  judgment  7S4. 
NUNC  PRO  TUNC.  See  tit.  Affidavits,  Judgments,  and  Pleas  Bnd  Pieadiag, 
NUISANCE. 

action  for ;  5. 

of  a  local  nature.  432. 
declaration  in.  451. 
venue  in.  438. 
justification  under  right  of  entry  to  abate.  671- 


OATH,  of  attomies.  64. 
OBLIGATIONS, 
to  king;  1066« 

proceedings  on.  1068,  9,  70. 
from  what  time  lands  are  bound  on.  1075. 
OBSTRUCTIONS, 

justification  under  right  of  entry  to  abate.  671* 
OFFICERS, 

justifications  by,  or  in  aid  of,  under  legal  process.  Id* 
of  the  army,  half-pay  of,  not  assignable.  388. 
of  King's  Bench ; 
judges.  37* 
on  crown  side : 

clerk  of  the  crown,  or  coroner.  Id, 
secondary,  and  clerk  in  couit.  Id* 
clerk  of  Uie  rules.  Id, 
examiner.  Id, 
calendar  keeper.  Id. 
clerk  of  the  grand  juries.  Id, 
on  plea  side : 

prothonotary,  or  chief  clerk.  Id, 

master  or  secondary,  and  assistant.  Id*  3S» 

clerk  of  the  rules.  38. 


Digitized  by  CjOOQ IC 


I  N  D  EX. 

OFFICEHS, 

of  King's  Bench ; 
on  plea  side : 
clerk  of  the  papers.  38. 

declarations.  Id. 

common  bails,  posteai^  and  estreats.  Id, 
dockets,  commitments,  and  satbfactions.  Id. 
signer  of  writs.  Id. 

bills  of  MiddUsex.  Id. 
cusios  brevium.  38. 
filacers ;  Id. 

daty  of,  in  signing  writs.  Id. 
exigenter.  Id. 
cleric  of  the  outlawries.  Id. 

inner  and  upper  treasury.  Id. 
outer  treasury.  Id. 
errors.  Id. 
bag  bearer.  Id. 
cierkA  of  nisi  prius.  Id. 
chief  usher  and  crier.  45.  ' 
deputy  ushers  and  criers.  46. 
judges'  clerks.  38.  44.  « 

of  Kin|f s  Bench  prison : 
marshal.  45. 
deputy  marshal.  /</• 
chaplain.  Id. 
clerk  of  the  papers.  Id. 

day  rules.  Id. 
turnkeys.  Id. 
tifMtafis.  Id. 
of  Common  Pleas ; 
judges.  37. 

prothonotaries.  38,  9t  40. 765,  Sec 
secondaries.  38.  40,  41. 
custot  brevium.  46. 
filacers.  38.41,  2.766. 
clerk  of  exigents.  38.  42. 
supersedea/s.  38. 
outlawries.  Id.  42, 3. 
reversal  of  outlawries.  43. 
juries.  38. 

warrants,  enrolments,  and  estreats.  Id.  768. 847. 
essoins.  38.  43.  7^7$  8, 9- 
recoveries.  765. 
king's  silver.  Id. 
dockets.  38.  43,  4.  905. 
judgments.  38. 43,  4.  908.  940. 
treasury.  38.  44. 
errors.  Id* 
chief  proclamator.  45.  47. 
keeper  of  Wesinunster  hall.  46. 
criers.  47* 
couit*keeper.  Id. 
porter.  Id. 
of  Fleet  prison : 
warden.  46. 
clerk  of  papers.  Id. 
roles.  Id. 
tipstaflfs.  :f<f.  47. 
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OFFICERS, 

of  King's  Bench,  and  Common  Pleas ; 
sealer  of  writs :  45.  47. 
duty  of.  47. 
of  Exchequer  of  Pleas ; 
barons.  37. 
clerk  of  the  pleas.  52. 
deputy  or  master.  Id, 
sworn  clerks  or  attomies.  M 
side  clerks.  Id. 
sealer  of  writs.  Id. 
of  all  the  courts : 
sherifis.  52. 
atmstfrmt: 

clerk  of  ntit  priui.  53« 
associate  and  marshal.  Id, 
crier  and  train-bearer.  Id. 
of  the  circuits : 

clerk  of  assise.  Id. 

associate.  Id. 

cleik  of  arraigns.  Id. 

indictments.  Id. 
judge's  marshal.  Id. 
crier,  clerk,  steward,  and  tipstaff.  Id. 
fees  of.  See  tit  ¥tt9. 
lien  of,  for  their  costs.  101.  (c). 
duty  of^  on  trials  at  bar.  792. 

complaint  against,  examinable  by  the  radges>  tn  C.  P.  51* 
OFFICES. 

attornies  exempt  from.  75. 

disturbance  of.  452.  (a). 

when  saleable  under  lords'  act.  388. 

corporate,  stat.  9  Ann.  c.  20.  confined  to.  682.  964. 

for  the  king ; 

different  kinds  of.  1081,2.  (/). 
traverse  of:  1098.  1101,2. 
proceedings  on.  1102,  &c. 
ORDER  of  Judge;  See  tit.  Ji$dg^9  Order. 

for  time  to  plead,  must  be  drawn  ttp  and  M-ved.  483, 4. 
nm  priw  ;  See  tit.  Ariiiratkn. 

motion  to  make  it  a  rule  of  court,  \n  K.  B.  498.  508. 
rule  for,  in  C.  P.  500.  5M. 

by  consent  of  defendant's  counset  and  aftorney,  without  a  par- 
ticular authority.  852. 
ORIGINAL  WRIT,  24,  5.  104. 
in  King's  Bench ; 

jurisdiction  of  court  by.  34. 
what:  116. 

special.  117. 
when  it  lies.  1 16. 

in  what  cases  necessary.  Id.  II9.  149- 
benefit  of  proceeding  by.  II6, 17*  1180. 
for  commencing  or  removing  actions.  118. 
dt  cwrtu  01  mag}iiraha.  Id, 
pracipe,  or«  ieftcerit  securwn.  Id.  7^^ 
in  Common  Pleas;  * 

jurisdiction  of  court  by.  35. 
special.  104.  119*  149* 
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ORIGINAL  WRIT, 
in  Common  Pleas ; 
common : 

quare  clausum /regit ; 
history  of.  119. 

issues  out  of  Chancery.  784t  ^* 

cannot  be  connected  with  another*  to  avoid  statute  of  limitations*  25. 
outlawry  on.  149.  l62. 
cannot  be  issued  into  county  palatine.  120.  146. 
by  whom  issued.  11 9. 
when  and  how  sued  out.  Id.  120. 
form  of.  118. 
direction.  120. 
teste  and  return.  Id,  122,  3. 
amendment  of.  125.  746. 
declaration  by ;  See  tit.  Declaration. 
venue  in.  437- 

need  not  repeat  original.  439- 
oyer  of,  cannot  be  demanded.  Id.  (&.)  607- 
against  prisoner  in  Fleet.  105.  364. 

should  be  shewn,  on  tendering  declaration  on  habeas  corptu.  410. 
issues  by :  Sec  tit.  Issues, 

award  of  venire  facias  on.  7S7. 
want  of,  aided  by  defendant's  undertaking  not  to  assign  it.  120.  627,  8. 
verdict.  123.  9^9.  1218. 
error,  after  judgment  by  default,  &c. :  123.  1215.  ^18. 
how  assigned.  1215,  l6. 
confession  of.  1218. 
suing  out,  after  error  brought.  Id. 
certiorari  for.  1215,  ^c. 
proceedings  thereon.  1216,  17.  1221,2. 
OVERSEERS,  33. 

attomics  not  liable  to  be  chosen.  75. 
inquiry  of  damages  in  actions  against.  593,  4. 
OUTLAWRY, 

in  civil  actions,  what.  14S. 
in  separate  or  joint  action.  Id.  576,  428. 
on  pone,  or  recordari^  &c.  420. 
forfeiture  upon;  148,  9. 

in  criminal  cases.  l63. 
waiver  of  women.  149.  153. 
upon  mesne  process.  149. 

final  process.  Id, 
in  C.  P.  on  common  or  special  origmal.  Id. 
lies  not  in  Exchequer.  Id. 
writ  of  exigi  facias  ;  150. 

with  whom  deposited,  when  returned,  in  K.  B.  151. 

C.  P.  Id. 
allocatur  exigent.  150. 
procUmation ;  Id,  151. 

teste  and  return  of.  151. 
sberifiTs  return  to.  Id. 
with  whom  filed,  in  K.  B.  Id, 
C.  P.  Id. 
foreign  proclamation.  Id. 
proceedings  on  exigent : 
arrrest.  Id.  152. 
voluntary  appearance.  152. 
bail.  Id,  153. 
supersedeas.  Id. 
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OUTLAWRY, 

judgment  of,  or  waiver.  1 53. 

charging  defendant  in  execution  on.  372. 

capiat  utlagatum;  153. 

cannot  be  sued  out  after  death  of  parties,  in  C.  P.  IdL 
general;  I  J, 
form  of.  Id. 
proceedings  on  ;  Id.  1 54,  5. 

against  bankrupt.  155. 
bail.  154,  5. 
bail-bond.  155. 
special;  1^3. 

form  of.  155,  6. 
proceedings  on :  1 56. 
inquisition.  Id. 
return.  IcL 

transcript  into  Exchequer.  1 57- 
venditioni  exponoi*  Id, 
scire  facias.  Id, 
levari  facias.  Id. 
bill  of  discovery,  &c.  Id. 
poundage  on,  .1062. 
prisoner  in  custody  on,  not  discharged  by  bankruptcy.  155. 
how  to  obtain  satisfaction  fix>m  outlaw^s  property.  1S7^  8. 
of  reversing  it,  by  writ  of  error  or  motion:  158,  9« 
on  motion,  for  error  in  &ct.  159* 
appearance.  Id. 
bail.  See  tit.  Bail 
in  Common  Pleas ;  162. 

after  death  or  marriage  of  plaintiff.  Id. 
entry  of  reversal.  Id* 
costs;  Id.  l63. 

for  not  declaring  after  reversal  of,  in  C.  P.  428. 
restitution.  163. 

limitation  of  actions  after  reversaL  15. 
determines  by  death.  l63. 

of  one  defendant,  effect  of,  after  death  of  another.  1152. 
how  reversed,  on  death.  l63,  4. 
pleading  death,  &c.  in  Exchequer.  l64. 
judgment  thereon.  Id. 
writ  of  amoveas  manus,  l63,  4. 
declaration  after.  148.  l60.  (6).  426,  ?• 
plea  of,  in  abatement.  658.  666. 
bar.  668. 
after  the  last  continuance.  878.  880. 
after  judgment.  1045. 

in  civil  suit  considered  as  ao  execution,  within  stat.  8  Jnn.  c.  14.  1032. 
landlord's  remedy  after  distress,  and  outlawry  reversed.  Id, 
OXFORD, 

claim  of  conusance  by  university  of.  654^  5.  657- 
OYER, 

of  deeds,  &c.  in  what  cases  demandable.  450.  (^)» 
by  defendant.  605. 
plaintiff.  Id, 
by  and  of  whom  demanded.  Id. 
cannot  be  dispensed  with  by  court.  606. 
when  necessary  to  be  demanded  during  same  term*  .Id* . 
what  must  be  delivered  under  it.  605« 
of  records.  6o6,  7.  781,  2. 
original  writs.  439.  607« 
mesne  process.  147. 
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OYER, 

demaod  of,  at  what  irme  to  be  made :  450.  {g).  474.  607. 

insisting  upon.  6O7. 

contesting.  Id.  6O8. 
no  settled  time  for  plaintiff  to  give  it,  in  K.  B.  608* 
time  for  giving  it,  in  C.  P.  Id.  (d). 

party  of  whom  demanded  must  carry  deed,  &c.  to  his  adversary •  605. 
in  what  time  it  must  be  given  by  defendant.  60S. 
judgment  for  not  giving  it.  [d. 

setting  forth  the  whole  deed»  &c.  582.  609. 
what  use  may  be  made  of  it  in  pleading.  450.  (g).  6O8,  9. 
time  to  plead  or  reply  after.  481.  6O8.  • 

inserting  deed  on,  in  plea.  6O8. 
praying  it  may  be  enrolled,  in  replication.  Id.  £09. 


P. 

PALACE, 

royal,  privilege  of.  240. 
PAPER  BOOK :  See  tit.  luuti. 

when  delivered  to  judges,  in  K.  B,  526.  777. 

C.  P.  527. 
in  error.  1223,4. 
PAPER  DAYS;   525,6. 

argument  of  causes  on.  Id, 
PARISH ;  440. 

when  not  necessary  to  be  stated  in  declaration.  Id. 
description  of.  Id. 
PARISH  BOOKS,  inspecting.  617. 

Officers,  cosU  in  actions  against.  See  tit.  Co$ti. 
PARK-KEEPER, 

justification  by.  67O,  71. 
PARLIAMENT, 

writ  of  error  in ;  II7.  11 7J,  8,  9,  80. 

formerly  abated  by  prorogation  or  dissolution  of.  1208. 
PAROL  DEMURRER.  658.  669.  1157.  1222. 
PARTICULARS, 

of  plaintiff's^emand;  6II,  &c. 

in  what  cases  demandable:  611,  12. 

in  assumpsit^  or  debt  for  goods  sold,  Sec.  Id. 
of  objections  to  abstract.  6l2. 
debt  on  bond,  for  performance  of  covenants,  &c.  Id. 
where  there  is  a  general  form  of  declaring.  Id.  6l3. 
in  ejectment.  6l3. 
in  what  cases  not  demandable : 
in  special  oisumpsits^  he.  Id. 
actions  for  wrongs.  Id. 
summons  for;  611,  12. 
when  taken  out.  6l2. 

after  previous  order  for  time  to  plead,  &c.  483.  6l4. 
order  on:  6l2. 

how  far  a  sUy  of  proceedings.  Id.  Addend,  id. 
defendant  must  undertake  by,  to  plead  issuably.  6l2. 
forms  of,  referred  to.  Id.  (c). 
how  given.  6l4,  15. 

suflScient,  if  they  convey  the  requisite  information,  though  inaccurately 

drawn  up.  6l4. 
must  not  be  merely  an  echo  of  counts  in  declaration.  Id.  6l5. 
erroneous  date  in,  will^ot  vitiate.  6\S. 
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PARTICULARS, 

of  plaintiff's  demand ; 

evidence  on.  6l4, 15,  l6. 

time  to  plead  after  delivery  of,  in  K.  B.  481.  6 IS. 

C.  P.  Id. 
in  Exchequer.  €l3. 
of  defendant's  set  off;  Id.  6l4. 
summons  and  order  for.  Id. 
consequence  of  not  ^delivering.  6l5,  l6. 
summons  and  order  for  further  particulars.  483.  535.  6l2.  6i4. 

to  amend  particulars.  ffl4. 
effect  of,  at  trial.  6l5,  l6. 

no  ground  for  striking  out  inapplicable  counts.  639- 
PARTITION, 

amendment  in,  of  declaration  and  sheriff's  return.  731. 
PARTNERS, 

affidavit  of  debt  by .  2 1 1 . 
distraining  effects  of.  129- 
actions  by  or  against  \  6^7' 
pleas  in.  GS^. 

set  off  in,  when  allowed.  691* 
executions  against.  1024,  5. 
signing  note  on  lords'  act.  388. 
attornies,  liability  of  to  penalties.  71  • 

execution  of  warrant  of  attorney  by  one  of  several.  Addend,  to  p.  566. 
PASTURE, 

justiGcatiqn  under  rights  of  common  of.  671* 
PATENT, 

venue  in  action  for  infringing.  69,&. 
scire  facias  for  repealing :  1119,  20.  i  122,  &c. 
costs  in.  1125. 
PAUPERS, 
what.  112. 

when  and  how  admitted  to  sue  inform^  pauperis.  Id. 
effect  of  such  admission.  Id. 
not  liable  to  costs.  Id,  113. 
may  receive  them.  113. 
how  answerable  for  delay.  112,13. 
not  allowed  to  defend  informd  pauperis.  112. 

entitled  to  issue  money.  762. 
may  have  trials  at  bar.  789- 

must  pay  costs  for  not  proceeding  to  trial,  in  C.  P.  801. 
aliter,  until  dispaupered,  in  K.  B.  113.  801. 
PAYMENT, 

when  presumed,  in  debt  on  bond.  17*  18, 19* 
to  attorney  or  agent,  when  payment  to  principal.  Ill* 
of  debt,  after  action  brouglu.  649.  (6). 
money  into  court.  See  tit.  Money* 
sixpences  on  lords'  act.  389- 
plea  of,  in  debt  on  bond.  17,  18.  67 o* 

by  heir  or  devisee.  669* 
when  pleaded  or  given  in  evidence.  672,  3.  675.  11 66. 
without  acquittance,  how  pleaded  at  common  law.  926,  7- 
PEERS, 

how  proceeded  against ;  25.  34.  104. 1 16.  1 19*  129-  ld9»  3*  134,  kc.  165. 
jointly  with  others.  136. 
under  stat.  4  Geo.  III.  c.  33.  134»  &c. 

45  Geo.  III.C.  124.  135.  139* 
Irish,  proceedings  against  by  biUy  in  C.  P.  136. 
ja-axipe  for  original  against,  in  case.  Id.  (it). 
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PEERS, 

process  against,  by  originaV;  137. 

how  it  diflfers  from  process  against  other  persons.  136;  (/). 
cannot  cast  essoin.  126. 
privileged  from  arrest;  217, 18. 

Scotch  and  Irish  Peers.  217. 
note  of  appearance  for.  140.  (a), 
beginning  of  declaration  against,  by  originaL  Id, 
cannot  be  bail.  271.  292. 

attached  for  non-payment  of  money.  217. 

non-performance  of  award.  866. 
taken  in  execution.  140.  1042. 
Hable  to  attachment,  for  contempt  of  process.  217.  836. 
bail  of,  discharged,  314. 
PENAL  ACTIONS, 
limitation  of.  13,  14. 

against  attomies,  &c.  for  practising  without  certificate.  70,  71. 
when  brought  in  the  superior  courts.  538,  9, 40. 

at  the  assizes,  &c.  Jd.  ' 
process  in,  need  not  state  the  character  in  which  plaintiff  sues.  l6&. 
declaring  by  the  bye  in,  in  C.  P.  430. 
where  laid.  435,  6. 
arrest  in.  194. 

may  be  commenced  by  latitat.  l66. 
prosecuted  by  collusion,  consequence  of.  574. 
compounding.*  See  tit.  Compounding  Penal  Actions, 
staying  proceedings  in,  on  payment  of  penalty.  558* 
on  Stat  21  Jac.  I.  c.  4.  540. 

other  statutes.  540,  &c. 
till  security  be  given  for  costs.  551, 2, 3. 
discovery  of  plaintiff's  place  of  abode  in.  551. 
entitling  plea  in.  581. 
changing  venue  in.  624. 
.   double  pleas  not  allowed  in..  680. 
amendments  in,  at  common  law.  744,  &c. 
by  stotute.  746.  934|  S. 
by  adding  continuances.  707- 
of  judgments.  952. 
not  within  l6  &  17  Car.  II.  c.  8.  1195. 

lords'  act.  382. 
issue  money  in.  762. 

trial  of,  when  it  cannot  be  put  off.  814, 15.  (t). 
notice  to  produce  deeds,  &c.  on  whom  served.  834. 
evidence  in,  after  removal  on  stat.  38  Geo.  III.  c.  52.  7^9' 
damages  in,  not  recoverable  by  common  informer.  454.  896. 
remittitur  of.  352. 
judgment  reversed  for.  1228. 
p08teas  in.  9O8.  (d). 
judgments  in ;  952. 

as  in  case  of  nonsuit.  805.  8O9,  10. 
costs  in.  See  tit.  Coits. 
within  Stat.  32  Hen.  VIII.  c.  30.  934,  5. 

error  lies  In  Exchequer  Chamber,  where  part  of  penalty  is  given  to  the  king. 

1180. 
PENALTIES, 

against  attomies,  &c.  for  practbing  without  certificate.  70,  71* 
relating  to  customs  and  excise,  lotteries,  and  stamp  duties,  how  recovered. 

540,  41.. 
for  non-residence.  See  tit.  Non- Residence. 
difference  between,  and  stipulated  damages.  lf)5.  (</). 
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PENALTIES, 

arrest  not  allowed  for.  195.  207. 

when  considered  as  the  debt  at  law.  1S5.  55S. 

staying  proceedings  in  actions  for.  540,  &c. 

on  payment  of.  558. 
pleas  in  debt  for.  67^ 
cannot  be  set  off.  691. 

damages  and  costs,  in  actions  against  jastices,  ibr  levying.  899i  900.  985. 
executioB  when  not  allowed  for.  1013. 1142. 

of  forfeited  recognizances  of  bail  to  attachments,  not  applicable  to  payment  of 

dfebt  and  costs.  495. 
PEREMPTORY  DAYS.  527- 

PAPER,  in  K.  R.  Id. 
C.  P.  Id. 
UNDERTAKING.  See  tit.  Judgments  as  in  cote  t/Nwnii. 
PERFORMANCE, 
plea  of.  668. 

when  pleaded,  or  given  in  evidence.  67%  d* 
replication  to  plea  of.  715.  717* 
PERJURY;  195,5. 
by  bail.  299. 

bill  of  indictment  for,  no  ground  for  staying  prooeeduigs.  544.  914, 
conviction  of,  ground  for  new  trial.  9^4. 
PER  MINAS, 

must  be  pleaded,  in  debt  on  bond.  675* 
plea  of,  not  formerly  signed,  in  C.  P.  700. 
PERSON, 

pleas  in  abatement  to.  See  tit.  Pleas  and  PUading. 
PETITION, 

of  right,  to  king.  IO98. 1101,  2. 
to  court ; 

for  day  rules*  258.  379v  80.  530« 

relief  against  extortion  of  gaolers,  &c.  254,  5.  531" 
on  lords'  act.  381.  384,  5.  530. 
judge  at  chambers ; 
for  paupers.  112.  530. 
infants.  114.  530. 
master  of  the  rolls ; 
for  original  writ.  124,  5.  530.  1218. 
amending  original.  125.530. 
lords  of  treasury ; 

for  mdney  levied  on  tapioi  utlagatum,  157,  8*  ^30. 
attorney  general ; 

for  allowance  of  writ  of  error.  530.  1182. 
House  of  Lords ; 
to  return  certiorari  by  a  short  day,  1217» 
have  cause  appointed  for  a  short  day.  1225. 
PETITIONING  CREDITOR ;  See  tit.  Bankrupt. 

costs  of.  94,  5. 
PETTY  BAG  OFFICE, 

clerks  of,  excepted  out  of  stat  22  Geo.  U.  c.  46.  56. 
PETTY  OFFICERS, 

in  navy,  what.  224.  (6). 
PEWS.  See  tit.  Seats  in  CAurckes. 
PLACITA;  845.  1219.  1224. 
in  K.  B.  770.  845.  1219- 
C.  P.  770.  845. 
Exchequer;  770,71.848. 
Chamber.  1224. 
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PLAINT. 

levied  in  inferior  court,  before  cause  of  action,  no  ground  of  eht>r.  Addend. 

to  p.  105. 
in  trespass ;  l66|  7* 

proceedings  on.  167« 
PLEA  ROLL  ;  39.  {a\  766. 

▼arions  significations  of.  764.  (c). 
entries  on ;  See  tit.  RoUs. 
of  continuances.  707* 
amendment  of.  740. 
.  by.  746. 
filing,  to  move  for  a  suggestion,  &c.  60S. 
when  brought  in.  76?^  8,  9* 
PLEAS  and  PLEADING, 
general  order  of.  652. 
time  for  pleading ;  • 

upon  attachment  of  privilege*  85. 

bill  against  attoraies,  &c.  87-  475* 

prisoners,  in  custody  of  marshal.  965, 6. 475. 
sheriff,  &c.  Sl7,  8. 
certiorari^  or  haheas  corpui,  415. 475.  479. 
pane,  or  rnrordart,  &c.  421. 
original  writ,  or  bill  of  Middlesex^  &c. : 
formerly.  475. 6. 
at  this  day ; 

when  plaintiff  declares  absolutely.  476. 

de  bene  esse.  4/6^,  3.  476,  7. 
how  reckoned.  476.  (d.  h.) 
in  Common  Pleas :  477,  8,  9. 

when  declaration  is  filed  on  essoin  day.  478. 

at\er  essoin,  on  or  before  appearance  day.  Id. 
afker  appearance  day.  Id. 
days  are  reckoned  exclusively.  Id. 
in  Exchequer.  464,  5.  479,  80. 
after  imparlance.  478,  9. 

four  terms.  See  lit.  Terni^s  tloHee. 

changing  venue.  481. 

demanding  oyer,  in  K.  B.  Id,  60i. 

C.  P.  481. 
delivering  bill  of  particulars,  in  K.  B.  //.  6l3. 

C.  P.  481.  613. 
giving  security  for  costs,  in  C.  P.  48 1. 
amending  declaration,  in  K.  B.  482.  740. 

C.  P.  482. 
judgment  of  respondeat  ouster.  665, 6. 
to  the  jurisdiction.  662,  3. 
in  abatement.  Id. 

pleas  in  bar  cannot  he  pldkded  before  bail  perfected.  477. 

583. 663. 
may  be  delivered  at  any  tfme  before  judgment.  583. 
cannot  be  delivered  alter  ten  (ftloda  at  night.  520. 

699* 
fbrther  time  to  plead  :  482. 

motion  for.  Id.  502. 

how  reckoned.  483. 

month  what  Id. 

lo  dia  jurisdiction ;  652. 

in  local  actions.  Id.  6SS. 

eiectment  65!l. 

tfumti^'ry  aed^nl.  Id. 
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PLEAS  and  PLEADING, 
to  the  jurisdiction; 

when  to  be  pleaded.  474,  5. 66^,  3. 
mode  of  concluding.  66l. 

must  be  pleaded  in  person,  and  with  only  Aa^  defence.  Id, 
in  abatement; 

to  the  person  of  plaintiff.  652.  658. 

defendant.  474.  6l5,  l6.  652.  658,  9* 
count.  652.  659, 
writ;  652.659,60. 
form  of.  458.  652. 660. 
action  of.  652.  66O,  61. 
for  matter  apparent.  659t  60. 
extrinsic.  66o. 
variance  between  writ  and  count.  659,  60. 
in  scire  facias.  1158.  II66,  &c. 
general  requisites  of.  66I . 
'    may  be  pleaded  by  attorney.  Id* 
beginning  and  conclusion  of.  Id,  662. 
cannot  be  pleaded  after /u//  defence.  66 1. 

staying  proceedings  on  bail-bond.  527* 
%hen  to  be  pleaded  :  474,  5.  662, 3. 
before  imparlance.  Id. 

bail  perfected.  663. 
must  be  verified  by  affidavit.  Id.  664,  5. 
signed  and  filed,  in  K.  B.  664. 
filed  or  delivered,  in  C.  P.  Id. 
Replying  or  demurring  to.  665. 
judgments  on.  See  tit.  Judgments. 

writ  may  be  abated  in  part,  and  stand  good  for  the  remainder.  660. 
time  to  plead,  after  judgment  of  respondeat  ouster.  665. 
in  what  cases  a  second  plea  in  abatement  is  allowed.  Id.  666. 
in  bar,  what.  667* 
in  denial; 

of  the  whole  cause  of  action.  Id. 
part  of  it,  I(f.  674. 
in  confession  and  avoidance  ; 
by  matter  precedent.  667* 
subsequent.  Id. 
by  way  of  estoppel.  Id. 
to  extents.  1103,  4,  5.  Addend,  to  p.  934. 
what  is  aided  or  waived  by.  76,  7.  123. 
in  actions  on  bail  bonds.  327. 
general  issue,  what.  667. 
in  assumpsit.  Id. 
covenant.  Jd.  695. 
debt  on  simple  contract.  667* 
specialty.  Id. 
record.  Id. 
scire  facias.  Id. 
case.  670. 
detinue.  Id. 
replevin.  Id. 
^  trespass  vi  et  armis.  Id. 

when  proper  to  be  pleaded.  672,  &c. 
what  jnay  be  given  in  evidence  on ; 
in  assumpsit.  672. 
covenant.  673. 
debt  on  simple  contract.  Id. 

bond,  or  other  specialty.  Idt  674,$  5- 
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PLEAS  and  PLEADING, 
in  bar : 

general  issue : 

what  may  be  given  in  evidence  on ; 
in  debt  on  record.  675. 
case.  Id.  676. 
detinue.  677* 
trespass  to  persons.  Id. 

personal  property.  Id. 
real  property.  Id, 
against  justices,  6cc.  Id.  678. 
pleas  amounting  to :  678. 
of  colour ; 

implied.  Id. 
express.  Id,  679- 
engrossing.  698. 
deUvering,  or  entering,  in  K.  B.  Id.  699- 

filing,  in  C.  P.  699' 
when  delivered,  must  be  drawn  up  at  length,  in  C.  P.  Id. 
need  not  be  signed.  Id, 
waiving.  700. 

withdrawing,  to  plead  it  de  ncrcoy  with  notice  of  setoff,  &c.  502. 

643.  696,  7.  700. 
and  pleading  specially,  in  K.  6.  700. 

C.  P.  Id.  701. 
statute  of  limitations,  in  C.  P.  formerly 
refused.  484.  7OI. 
special  pleas, 

in  actions  upon  contracts  ; 
between  the  parties : 

in  avoidance.  667,  8. 
performance;  668. 
excuse  of.  Id. 
discharge.  Id. 
by  executors  and  administrators.  669. 
heirs  and  devisees.  Id. 
Ml  actions  for  wrongs  ; 

of  justification  or  excuse :  670. 

in  case,  for  libels  or  words.  676, 
trover.  Id. 

replevin.  Sec  tit.  Replevin. 
trespass  to  persons.  670.  .    . 

personal  property ;    ' 
.    for  taking  cattle  or  goods.  Id.  67 1. 
killing  dogs.  /</. 
cuttiug  Vdpes.  671. 
real  prot)el-ty.  Id, 
generally ; 
in  justification  or  excuse.  Id. 
discharge.  Id. 
when  necessary ; 
in  assumpsit.  672. 
covenant.  673. 
debt  on  simple  contract  Id. 
for  rent.  M 
^ttt  tarn.  Id. 
for  a  pen^ty.  674. 

on  bond,  or  other  specialty.  673,  4,  5.. 
record.  675. 
trover.  676. 
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PLEAS  and  PLEADING, 
ID  bar; 

special : 

when  necessary; 
in  action  for  words.  676, 
libel.  Id. 

escape.  673,  4.  676,  7- 
detinue.  677. 
trespass.  Id.  678. 
sham,  subtle,  and  ensnaring  pleas  discountenanced.  581,  2, 5. 
in  Kin^s  Bench ; 
signing:  699. 

origin  and  reason  of.  Id.  (A), 
filing  or  delivering.  Id. 
what  must  be  delivered.  Id. 
striking  out,  and  giving  general  issue :  700,  701. 

motion  for.  701. 
rule  to  abide  by.  498.  70I,  2. 
ID  Common  Pleas ; 

delivering  or  filing.  699. 
signing.  Id.  700. 

waiving  or  withdrawing.  700,  701^  2. 
rule  to  abide  by,  not  used.  498.  (/).  702. 
single  or  double: 
as  common  law.  679. 
by  Stat.  4  Ann.  c.  16.  Id.  680. 
determinations  upon  this  statute.  680,  81* 
what  pleas  may  or  may  not  be  pleaded  together,  ia  genenL  Id. 

ID  C.  P.  681, 2. 
motion  for  leave  to  plead  several  matters ; 
in  King's  Bench.  682. 
Common  Pleas :  683. 
when  made.  Id. 
rule  to  plead  several  matters ; 
in  King's  Bench.  682,  3. 
Common  Pleas;  501.  683. 

when  drawn  up  of  course,  on  a  segeaat's  haqd.  689. 
nUi:  Id 
service  of.  Id. 
making  absolute.  Id. 
absolute  :  Id. 

copy  of,  annexed  to  plea.  Id.  684. 
judge's  order  for,  in  vacation.  684. 
all  double  pleas  must  be  filed,  in  K.  B.  699. 

signed,  in  C.  P.  700. 
consequences  of  pleading  double,  without  leave  of  court.  684. 
its  not  appearing  that  leave  was  obtained.  Id. 
costs  on  double  pleading.  684,  &c. 
in  general,  their  qualities  and  conditions.  46O.  687,  8. 
general  pleading,  in  what  cases  allowed.  688. 
mode  of  pleading  seisin  of  king.  450.  (a), 
corporation.  Id. 
setting  out  deeds,  &c.  on  oyer.  Id.  (g).  582.  6Q9. 
conclusions  of.  688,  9. 

when  defendant  must  plead  issuably.  484.  585.  6l2. 
what  are  issuable.  484,  5.  580,  61. 
when  delivered.  520,  21. 
to  whom.  111.  (e). 

in  what  attorney's  name.  I<1.  583,  4.  699. 
searching  for,  in  K.  B.  580. 
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PLEAS  and  PLEADING, 
in  bar ; 

searching  for,  in  C.  P.  580. 
adding;  502.  701,  2. 

or  withdrawing,  rule  for.  502. 
abiding  by.  701»  2. 
striking  out.  Id, 
amending.  See  tit.  AmendmetdSp 
setting  aside.  475.  485,  6.  582.  663,  4,  5.  704,  5. 
replications, 

in  denial;  704.  712. 

of  the  whole  plea.  712,  13. 
part  of  it;  Id, 

with  a  traverse :  Id. 

what,  and  when  necessary.  713,  14. 
rules  respecting  it.  Id, 
added,  after  verdict.  931. 
in  confession  and  avoidance;  714,  15. 
by  matter  precedent.  Id, 
subsequent.  Id, 
by  way  of  estoppel.  704.  714, 15.  . 
on  extents.  1105,  6. 
qualities  of.  715. 
must  not  be  double.  Id, 

may  contain  several  distinct  answers,  to  different  parts  of  plea.  Id. 
with  a  jn-otestanch*  See  tit.  Proiesiando, 
must  be  consistent  with  declaration.  718. 
departure,  what.  Id, 

instances  of;  Id,  7 19,  20. 

as  to  time  and  place.  720. 
how  taken  advantage  of.  Id. 
by  way  of  new  assignment : 

general  nature  of.  Id, 
as  to  time.  721. 

place.  Id.  722,  3. 
other  circumstances.  722. 
must  be  certain.  Id, 
pleas  to.  Id, 

mode  of  concluding.  723. 
conclusions  of.  Id, 
demand  of,  when  necessary.  704. 
when  delivered  or  filed,  in  K.  B.  723,  4. 
C.  P.  724. 
signed.  Id, 
waiving,  on  extents.  1106. 
rejoinders,  sur-rejoinders,  rebutters,  sur-rebutters,  &c*  Id. 
when  signed,  in  C.  P.  Id. 
delivering  or  filing.  Id. 
on  extents.  1106. 
rejoining  ^aftf.  485. 
demand  of  sur-rejoinder,  &c.  724. 
amendment  of  pleas,  replications,  &c.  7^1 «  2.  880. 
plea  or  replication  bad  in  part,  is  bad  in  Mo,  725. 
of  istr/tfW record,  how  concluded:  781. 
replication  to.  Id, 
replication  of  nul  Hel  record^  how,  concluded :  Id,  782. 

rejoinder  to.  782. 
pleas  jnds  darrein  continuance  ; 
what.  877. 

when,  and  in  what  cases,  pleadable.  855.  877i  3,9.  II69. 
in  what  not.  878,  9* 
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PLEAS  and  PLEADING, 
pfiis  darrein  continuance  ; 

when  pleadable  in  bank,  or  at  nisi  prius.  878,  9. 

nunc  pro  tunc.  Id. 
in  abatement ;  Id, 
peremptory.  879. 
conclusion  of.  880. 
after  bringing  money  into  court.  647. 
in  bar ;  879- 

form  of,  at  tbe  assizes.  Id.  880. 
conclusion  of.  880. 
waiver  of  former  bar.  879. 
must  be  certain.  Id. 
bow  restrained.  880,  81. 
proceedings  on.  881. 
other  pleas  pleadable  at  nisi  prius,  880. 
pleadings  cannot  be  objected  to,  on  demurrer  to  evidence.  892. 
what  defects  in  pleadings  are  aided  after  verdict,  at  common  law.  925  &c. 
are  amendable.  See  tit.  Amendments. 

cured,  as  matter  of  form,  by  statutes  of  jeofails,  930,  31. 
repleader;  9^1. 

when  granted.  927,  8. 
rules  respecting.  Id. 
issues  on,  by  whom  made  up.  75 1 . 
how  it  differs  from  judgment  twn  obstante  veredicto.  928. 
costs  on.  Id, 
pleadings  in  scire  facias.  See  tit.  Scire  Facias, 
error ;   See  tit.  Error. 

of  death,  &c.  for  reversing  outlawry.  l64. 
PLEDGES, 

by  original,  126, 

bill.  454,  5. 
in  inferior  court,  discharged  by  putting  in  and  perfecting  bail  above.  404.  (a), 
want  of,  aided.  930. 

in  replevin,  liability  of.  1056.  Addend,  id. 
PLENE  ADMINISTRAVIT, 
plea  of,  general.  669, 
special.  Id. 
when  it  may  be  pleaded  in  scire  facias.  1148.  11 69. 
need  not  be  signed  or  filed,  in  K.  B.  699. 

affidavit  formerly  necessary  for  pleading  it,  with  another  plea,  in  C.  P.  683. 
not  formerly  signed,  in  C.  P.  700. 
issue  on,  by  whom  made  up.  751. 
evidence  on.  431,  2.  753.  948. 
costs  on;  99O.  994,  5. 

on  acquittal  of  one  defendant.  1001. 
confession  of,  and  judgment  of  assets  quando^  &c.  712. 
scire  facias  on.  1147. 
PLURIES, 

writs  of.  See  tit.  Ca.  Sa.  Fieri  facias^  and  Process, 
POINT  RESERVED,  503.  907. 

motion  for  nonsuit  after.  911.  91 6. 
POUCY  of  INSURANCE, 
actions  on ; 

arrest  not  allowed  in,  without  an  adjustment,  &c.  195. 
declaration  in,  of  sums  assured,  &c.  609. 
order  in,  for  plaintiff  to  produce  papers.  Id. 
changing  venue  in.  624. 
bringing  money  into  court;  637.  641.  647,  8. 
effect  of.  647,  8. 
costs  on.  650,  51, 
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POLICY  of  INSURANCE, 
actions  od  ; 

consolidation  role,  what.  635,  6\  7- 
history  of.  635,  6.  , 

terms  imposed  on  defendant.  636. 
staying  proceedings  on.  556. 

setting  aside  proceedings,  on  bringing  money  into  court.  636. 
opening.  Id, 

motion  for  leave  to  take  out  execution,  after  verdict  for  plaintiff.  501. 

1012. 
in  what  cases  verdict  is  conclusive,  and  in  what  not.  636,  7* 
proceedings  thereon,  in  C.  P.  637. 
relates  solely  to  verdict.  636. 
effect  of,  on  bringing  writ  of  error.  1173,  4. 
setting  off  losses  and  returns  oipremiutn^  in  actions  for  premiums.  691^^^  3. 
costs  in.  637.  650,  51. 
evidence  of  interest  on  execution  of  inquiry.  6OO. 
POLICY  BROKERS ; 

setoff  in  actions  against  69I,  3. 
POLLSf  challenging.  See  tit.  Jury. 
PONE*  or  Si  tefecerit  securum.  118.. 
ioquetam^  to  remove  replevin  cause ; 
what,  and  when  it  lies.  35.  4l6. 
direction  of.  41 6. 
form  of.  J(L 
fee  on  issuing.  120*  (f). 
cause  for,  when  shewn.  417- 

what.  Id. 
effect  of.  418. 
receipt  and  allowance.  Id. 
return ; 

when  and  how  made.  Id. 
what  is  good  and  what  not.  Id. 
when  plaint  is  removed  under  it.  41 9< 
proceedings  on  : 

filing  writ,  and  return.  418,  19,  20,  21. 

effect  of.  418. 
rule  to  appear.  419.  496. 
process  to  compel  appearance.  419*  20. 
appearance  of  defendant.  Id. 
rule  to  declare.  420,  21.  496. 

for  time  to  declare.  AiO.  428.  497- 
demand  of  declaration ;  420. 
declaration;  Id. 
de  novo.  Id. 
nonpros.  421. 
procedendo.  4l6.  418.  421. 
rule  to  avow,  or  plead  in  bar.  421.  496^  7. 
imparlance.  421. 
subsequent  proceedings.  Id. 
per  vadios,  to  compel  appearance.  420. 
POPISH  RECUSANCY.  658.  666. 
POSSESSION,  sufficient  against  wrong-doer.  452. 
POSTEA, 

what.  907' 
form  of; 

on  verdict  for  plaintiff.  Id.  (e). 

nonsuit,  or  verdict  for  defendatit.  Id, 
where  juror  is  withdrawn.  887.  {a). 
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POSTEA, 

in  King's  Bench ; 

when  and  by  whom  entered.  907,  8. 
marking.  9O8. 

must  be  brought  in,  before  motion  in  arrest  of  judgmenL  505,  ^S. 
rule  for  bringing  it  in.  Id, 
in  Common  Pleas ; 

when  and  by  whom  entered.  908. 

delivered  to  prothonotaries.  Id, 
left  with  clerk  of  judgments.  Id,  940. 
staying  in  officer's  hands.  905. 
when  delivered  out,  in  C.  P.  9O8. 
stamping.  Id, 
new  one  ordered.  Id,  909. 
amendment  of.  746,  7-  901.  909. 
in  what  cases  evidence,  and  in  what  not  953,  4. 
POST  OBIT  BOND;  572. 

not  within  statute  8  &  9  ^^  HI.  C  11.  $  8.  604. 
POST  OFFICE  BOOKS,  inspecting.  617. 
POST  TERMINUM  ROLLS,  in  K.  B.  767. 

C.  P.  765.  (6).  768, 9. 
POUNDAGE;  IO61,  2. 

when  sheriff  is  entitled  to,  and  when  not.  Id. 

levying,  on  statute  43  Geo.  III.  c.  46.  §  5.  1013, 14.  1062. 

remedy  for;  1062. 

against  sheriff,  when  excessive.  Id, 
on  extento.  1096,  7»  8. 
POWER  of  ATTORNEY, 

to  demand  money  on  award.  868,  9. 
PRACTICE  of  COURT, 

when  pleadable.  11 67,  8. 
PRAECIPE.  See  tit.  Appearance,  JitomUi^  Original  Writ,  and  Pnxeif. 
PRAEMUNIRE.  658. 
PREROGATIVE.  See  tit.  King. 
PRESCRIPTION;  450,  51. 
title  by.  451.  (a), 
for  sole  and  several  pasture,  &c.  Id, 

common,  &c.  by  copyholders.  Id, 
right  of  way  by.  67 1. 
PRESUMPTION, 

of  payment  or  release,  in  debt  on  bond.  18,  19. 

in  aiiumpsitf  when  statute  of  limitations  is  not  pleaded  or  replied.  Ji- 

dend,  to  d.  lft> 
PRISON  BOOKS,  «»..««  p. 

how  far  evidence  of  commitment.  356. 
PRISONERS, 

jurisdiction  over.  34. 

cannot  commence  or  prosecute  actions,  when  attoraies.  78. 

may  put  in  and  justify  bail,  in  vacation.  303,  4. 

protection  of,  against  oppression  and  exaction.  253,  &c.  379. 

gaol  fees,  payable  by,  abolished^  378,  9. 

allowances  for  subsistence  of.  379. 

irregularity  in  proceedings  against,  how  waived.  535. 

warrants  of  attorney  by.  566^  &c. 

in  France,  not  obliged  to  give  security  for  costs.  552. 

on  crtmtiui/ account;  341. 

cannot  be  charged  with  c»vt7  action,  without  leaTe.  346,  7. 

brought  up  by  kabau  corput^  to  be  chgrged  wiihcivil actios, 

in  C.  P.  347. 
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PRISONERS, 

on  criminal  accoant ; 

remanding  to  former  cusiody.  951. 
on  dnV  account; 

commencing  actions  against : 
in  King^s  Bench.  104. 
Common  Pleas,  105. 
Exchequer.  Id. 
in^stody  of  sheriff,  &c. ;  S41« 

when  and  how  bailed.  192«  &c.  Addend,  to  p.  108. 
treatment  of.  !^42,  &c.  251,  &c. 
proceedings  against,  previous  to  plea : 

by  same,  or  difierent  plaintiff.  343,  &c.  346,  7* 
bill  against.  343. 
declaring  against ;  342,  3.  346. 
time  for :  343,  4,  5.  423,  4. 

on  recaption,  on  escape  warrant.  347* 
further  time  for.  377-  428. 
mode  of,  in  K.  B.  345. 
C.  P.  346. 
Exchequer.  345. 
affidavit  of  delivery,  &c.  Id,  346.  Addend,  to  p.  346. 
when  and  how  discharged,  for  not  declaring,  in  K.  B.  343,  4b 

C.  P.  Id. 
Exchequer.  Id* 
times  for  appearing  and  pleading.  347,  8. 
demand  of  plea,  &c.  348,  9* 
notice  of  filing  plea,  when  necessary.  Id. 
plea  pleaded  before  declaration  filed,  good  in  C.  P.  349. 
nay  be  brought  up  by  rule,  in  same  court.  Id.  359- 
removal  of,  by  habeas  corpus  cum  causd^  &c. ; 

from  sheriff's  custody,  to  that  of  marshal  or  warden.  349,  50.  354. 
marshal's  custody*  to  that  of  warden,  or  vice  versd.  Id. 
prison  of  inferior  court.  349.  353,  4. 
by  habeas  corpus  ad  testificandum.  837)  8,  9* 
proceedings  against; 

on  removal  to  or  from  the  Fleet,  or  King's  Bench  prison  : 
before  declaration.  352,  3.  36l,  2. 
after  declaration.  353,  4.  362.  372. 
in  custody  of  marshal ;  341. 
bill  against.  See  tit.  Bill. 
proceedings  against,  previous  to  plea ; 

by  same  plaintiff,  for  same  cause  of  action.  356.  358,  9. 
by  bill :  104.  357,  8. 
in  vacation.  363. 
original  writ.  357- 
on  render  after  declaring,  &c.  new  declaration  unnecessary.  Ad- 

dend.  to  p.  358.  466. 
time  for  declaring  on  removal,  commitment,  or  render  in  dis- 
charge of  bail.  358,  9. 
further  time.  377*  428. 
by  same  plaintiff,  for  different  cause  of  action.  356.  358.  362,  3* 
third  person :  Id. 
in  term.  369. 

vacation.  Id. 
rule  as  to  detainer.  Id.  364. 
time  for  pleading.  365,  6.  475. 
fees  payable  by.  45.  (c).  355.  378. 
rules  and  orders  for  goverftment  of.  45.  (c).  372. 
in  custody  of  warden ;  341. 

actions  agaitist|  how  commenced.  103. 
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PRISONERS, 

in  custody  of  warden ; 

proceedings  against,  previous  to  plea : 

by  same  plaintiff,  for  same  cause  of  action.  358* 
beginning  of  declaration  against.  360.  (a), 
time  to  declare,  in  C.  P.  359. 

Exchequer.  36l. 
discharge  for  not  declaring  on  commitment  or  render.  359. 
mode  of  declaring ; 
'  formerly.  Id. 
on  statute  8  &  9  ^-  HI.  c.  27-  §  13.  Id.  360. 
on  removal  before  declaration.  36l,  2. 
by  same  plaintiff,  for  different  cause  of  action.  S62, 3. 
third  person : 
mode  of  declaring.  364,  5. 
affidavit  of  cause  of  action.  363,  4,  5. 

delivery  of  declaration^  unnecessary.  365. 
time  to  plead.  366. 
rule  to  plead.  360.  364,  5,  6. 
demand  of  plea  unnccessar3^  366. 
fees  payable  by.  46.  (c).  378. 
in  custody  of  sheriff,  &c.  marshals  or  warden ; 
proceedings  against,  subsequent  to  plea : 

times  for  proceeding  to  trial,  or  final  judgment,  and  execution :  366,7* 
in  Common  Pleas.  367,  8. 
Exchequer.  369* 
mode  of  proceeding  to  trial,  and  final  judgment :  370. 
plea.  Id. 
issue.  Id. 
notice  of  trial.  Id. 
mode  of  charging  in  execution ;  Id. 
in  county  gaol,  in  K.  B.  Id. 

C.  P.  372,  3. 
King's  Bench  prison.  370,  71,  2. 
Fleet.  373.  377- 
after  removal.  353,  4.  372. 

when  defendant  is  in  the  prison  of  an  inferior  court.  372. 
consequences  of  charging  in  execution.  373. 
when  and  how  discharged ; 
for  not  declaring : 

in  custody  of  sheriff,  &c.  343»  4.  374. 
King's  Bench  prison.  358,  9*  374,  5. 
Fleet.  359.  301.  374,  5. 
Exchequer.  36 1, 
for  not  proceeding  to  trial,  or  final  judgment,  and  execution.  S66, 7* 

374,5. 
rule  or  order  for  supersedeas,  in  C.  P.  376. 
causes  to  prevent  their  discharge.  376,  7«  Addend,  to  p.  377- 
consequences  of  being  superseded,  or  supersedeabie.  377*  8. 
in  execution ; 
treatment  and  subsistence  of.  242,  &c.  251,  &c.  378,  9*  lO*6. 
on  extents:  IO73. 

rttlicfof.  381.  (a).  1090,91. 
removal  of,  by  habeas  corpus.  1046.  1073. 
when  entitled  to  rules  of  prison.  379* 

day  rules.  Id.  380. 
how  relieved  by  insolvent  acts.  380. 
when  entitled  to  benefit  of  lords'  act.  Id.  381,  &c. 
when  and  how  discharged  under  it;  383,  &c. 
notice,  and  affidavit  of  service.  384. 
schedule,  and  what  mu»t  be  included  therein.  Id,  3S3. 
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PRISONERS, 

in  execution ; 

when  and  how  discharged  under  lords'  act : 

petition,  and  certificate  of  topy  of  caUsel^  iiC4  384^  60 
rule  of  court,  in  town.  385. 

fresh  rule,  when  necessary.  385.     • 
when  broc^ght  into  c6tift.  Idi 

before  justices  al  lesStohSi  Id.  38& 
examination:  386. 

interrogatories.  Id,  387* 
objections  w  HcteM^.  BS7^ 
discharge.  386.  SSg,  90. 
assignment  of  e^ifts.  887^ 
i  4*Un  tfMI  intiifed  to  diitbM^  Id. 
remanding*  for  further  examination.  386. 
false  schedule.  38/. 
on  making  allowai^Ge.  Id,  388. 
rule  of  court  oh,  iK  feicteqiler.  387*  dg)* 
allowance  to : 

note  for.  387»  8,  9. 

discharge  for  non-pay4ieolfc  of.  388,  9»  533 « 
when  and  how  compelled  to  deliver  up!  ibeir  eSetM*  3(9Q,  &c. 
for  small  debts,  when  and  how  relieved :  304^  5. 
discharge  of,  under  general  insolvent  acts.  995,  &o. 
for  benefit  of  what  credit6it.  366, 
confined  to  what  debts.  397* 
not  entitled  to  set  off  debt,  before  jodgiBODt  obtained  for  it*  \006. 
PRIVILEGE;  703.  79^* 

of  parliament :  134,  &c.  l65.  218. 

process  in  Exchequer,  again&t  pefSdnl  entitlM  toy  105. 
new  writ  of  execution,  after  discharge  hfi  1047. 
from  arrest ; 

personal.  73,  4.  215,  ^c. 
local.  215.  240,  41. 
temporary.  215r  239y  40. 
barw  taken  adraoca^  of «  237. 
of  attomies,  &c. ;  73,  &c.  S18, 19-  Ml,  &e. 

writ  of.  74.  '' 

when  allowed  against  privilege.  76. 
waiver  of.  Id,  77- 

when  and  how  pleaded.  65.  658.  660.  664^ 
in  what  time.  474. 
Serjeants,  and  theif  ckllfs,  in  C.  P.  74i 
clerks  of  judges,  and  prothonouriei^  Id^ 
in  Exchequer.  36.  74,  5. 
PRIVITY,  of  Contract.  434. 

Estate.  Id,  435. 
PRIVY  SEAL.  1092,3. 
PRIZE  MONEY ; 

staying  proceedings  in  action  for.  545,  6.  . :  v .   . 

PROCEDENDO ;  Sec  tit.  Habeai  Corpus. 

what,  and  when  it  lies,  and  when  not.  411,  l^,;4rc« 

on  removal  by  certiorari^  or  habeas  corpus :  Id»  >  -u 

after  return  fikd«  413;  14*  1 

hyre.fa,h,kc.  418.  421. 
PROCEEDINGS 

setting  aside,  and  staying.  See  tit.  Setting  aside^  and  Sia^img  Proceedings. 

4  X 
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PROCFSS, 

in  King's  Bench ; 
by  original : 

sQinmons.  125.  129>  30.  438,  9- 
testatum  summons.  IdZy  8. 
attachment:  126.  129»  30.  438,9* 

how  executed.  126. 
testatum  pone^  or  attachment.  127* 
distringas:  Id*  128,  9. 
issues.  127,  8.  519. 
testatum  distringas.  127.  137* 
not  affected  by  stat.  12  Geo.  I.  c.  29-  129- 
against  corporations.  Id,  140. 

hundredors.  129»30.  141,  &C.  1 

peers,  and  members  of  the  House  of  Commons.  190. 134»&c. 
capias.  145. 
alias  ^ 

^t^L       >   capias.  Id.  146.7. 
non  omittas  J 

in  counties  palatine.  120.  146.  175. 
teste  and  return  of.  137.  146,  7. 
aroendetent  of.  147. 
bailable.  192. 
not  bailable.'  188. 
common  or  serviceable :  Id..(c). 
notice  to  appear  to.  188,  9* 
by  attachment,  in  trespass.  l67« 

bill  o(  Middlesex.  See  tit.  Bill  of  Middlesex        . 

^f**.     1  »>iJl  of  Middlesex.  Id. 

latitat.     See  tit.  Latitat. 
^  alias       1  Yj 

plurict    }"P««-^«^- 
nonomiitas:  168.  239.  332. 
may  be  issued  in  first  instance.  1 68. 
should  correspond  with  previous  proceas.  Id.  455»  &c. 
in  Wales,  and  Counties  Falatine.  I68. 
in  what  manner  issued.  169. 
by  whom  signed.  Id.  - 

when  sealed.  Id. 
prcecipe^  &c.  Id.   - 

common ;  Id.  170.  1  . 

need  not  be  in  a  plea  ottrespass.  170,  71* 
notice  to  appear  to.  182.  188,  9. 
special;  169,  70.  ■  r 

ac  etiam:  170,  71. 
on  lottery  act.  171. 
against  bail.  Id. 
against  several -defendants.  168,  9. 
direction.  171,  2.      •  ' 

teste.  173.  ■        '  .       ■       i 

return.  Id.  174.' 
in  Common  Pleas i  .t  , 

by  original  quare  clausum  f regit ; 

similar  to  that  in  K.  B.  128.    *  ^ 
summons;  130. 
notice  on.  Id.  -'  .     ,    ii"  '    .:  . 
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PROCESS, 

in  Common  Pleas ;  :,».(.. 

by  onginni  quare  clausum /regit :  '■*•'  f  •   >. 

dutringM;  128.  130.  * 

notice -on.  130.  '     ' 

return  of.  128.  : 

alioi  or  piuriet,  /i.  519;   *  * 
issues  on.  128,  9-  '  ' 

when  defendant  is  ahrdad.'/c/. 
against  one  of  s^ir^l  partners.  129.  '^ 

by  capias  quare  ciausum /regit :  II9.  17*. 
jurisdiction  of  court  by.  35.  105^ 
a  good  commenc^nnent  of  action,  to  avoid  statute  of  limitations.  24, 5.  f 

174.  ! 

cannot  be  connected  with  subsequent  writ  of  same  nature.  25.  *  ^ 

common:  174.  '  t 

serviceof.  189»90,  91- 

arrest  on.  1 74. 

declaring  on»  in  chief.  459. 

by  the  bye.  429,  30. 
in  joint  action.  466. 
special:  174. 
ac  ttiam  ;  Id. 

need  not  be  inserted  in  precipe.  Id. 
teste  and  return  of.  Addend,  id. 
by  continuance ;  I75. 

bow  tested.  Id. 
aHas  or  plunes;  unnecessarv.  M. 
testatum;  Id.  '  ^  ' 

into  county  palatine.  120.  175.  *,    |'' " 

non  omittas.  175.  ! 

precipe,  &c.  Id.  176.  *  ,  '    .* 

in  King^s  Bench,  and  Common  Pleas;         '^    ■   .         .     '  ^ 

by  original:  >     •/ 

on  statute  51  Geo.  III.  c.  124.  §  2.  130,  &e  |'* 

.  summons  or  attachment ;  130,31.  '  " 

notice  on.  Id. 
service  of;  130. 

affidavit  of.  131,2.  '      '  '     , 

distringas:  130,31.  '  ^    * 

rule  for.  500. 

notice  on.  131.  .       '  '' ,     * 

service  of;  Id.  '     '      '  ''  '  ^  '' 

affidavit  of.  Jrf.  132. 
forms  of  returns  to.  132.  (A):  '  ''      * 

appearance.  131,  2. 
cAscs  not  aflfectci  by  Stat.  12  Geo.  I.  c.  29.  129,  30.     ' 
51  Get),  lit.  <J.  124.  132,  3. 
in  wbich  the  pldrntiff  may  still  proceed  by  su^tititdns  or  at* 
'  tachment,  and  distfifigas.  133. 
in  Exchequer; 

against  members  of  the  House  of  Commons.  138.      '' 
in  ordinary  cases ;       . 

vemre/acias  ad  res^d^dutn :  1  OiSl'  176. ' 

practice  on,  before  Stat.  51  Geo:  ITI.  c.  124.  176.* 
noW  regtilkted  fey  that  statutt.  /rf.  177. 
^^*       pH>W^ings^here6n}  W.     '  '      '      " 

when  deleilrfant  is  *a(brb^.  177-  . 

distringas  ad  respondendum :  132.  176,7. 
affidavit  for  obtaining.  177. 
4x2 
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PROCESS, 

in  Exchequer ; 

in  ordinaiy  cases :  ,       ^  . 

diitringas  ad  reipandendum  ; 
issues  on :  176. 

increasing.  Id. 
alias  and  pluries.  Id.  . 
sulfpccna  ad  refpondendum  ;  10$,  >7$i  7* 
affidavit  of  service,  of,  477,  9, 
to  perform  Wjder  of  cpurt.  1^^, 
attachment;' 17& 
prctcipe  for.  Idf 

tnUgf  or  pfm^^  VfiUi  ^]^^s^  4  pn^icjipn^qii,  /<t 
.  commission  of  rebellion.  Id. 

q^Q  niif^^s^^^fi.  iQf.  i7(y.  ^7^ 
defendant  cannot  be  outlawed  on.  149. 
clause  of  non  omittas  in.  178. 
teste  and  return  of.  Id. 
signable;  Id.  I79. 
how  subscribed.  Id. 

signed.  Id. 
not  signable ;  Id. 

how  subscribed,  and  indorsed.  U.  . 
variance  in  cojjy  fr9^  fatj^.  lj^9, 
stamp  duty  on.  179. 
indorsement  of  date.  Irf.  180. 

sum  sworn  to.  186. 
attorney's  naipe.  83..  ISIO^  §i. 
trregularity  in.  See  tit.  Irregularity. 
continuance  of.  182,  3. 
when  to  be  returned.  182,  3,  4. 
motion  to  quash.  182.  188.  502. 

amendment  of.  147.  l€8.  176.  1(^.  ^ 

service  of  copy  of ;  188,  &c. 
in  what  caiie9.  m,  S* 
of  what  process.  I89, 
must  be  of  the  whole.  Id. 
by  whom.  Id. 

on  defendant)  by  wrong  name.  U.  }^>  ^ 

when*  190. 
where.  Id. 
how;  Id. 

"where  defendant  keeps  out  of  the  way«  I4* 
in  joint  action,  /d  191. 
against  husband  and  wifj^.  191. 
rule  to  set  aside.  Addend,  id. 

irr^ula|rit)5  iiv,  wh^ei^  to  ^  ^)ce^  ^dy^nA^ge  9I  W4.  S,  6. 
-cannot  tjB-serv^e^,  ^d  nopq^. of  declaration  given,  at  same  lime.  465. 
.uj^fi  bill  agjaini^t  members  of  the  H^qse,  of  Gam^M^.  138,  9- 
in  Mfhat  oases  void.  1^37. 
fresh,  on  escape.  258. 

when  and  how  ^n^rf^  ^n  xp\\,  ^^  {}-  ,         ' 

contempt  of.  See  tit.  Attachment. 
for  bringing  ii^  jury,  Sw  \i^  Jm  ?««<V<«fr 
of  exec^Uipn..  ^  t|t.  £^€;ctt/ip?i/  .  ^  , 

original,  mesne  or  ^n^(,  ju^ji^cji^ip)!?  mit^.  SU, 
in  uifenor  courts,  not' wilhiii  sf^f^j^i^  9^  mmpmM*'  7^ 

PROCESS  ROLI^  182,  ^776^  .\ 
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PROCHEIN  AMY;  See  tit.  In/ant. 
entry  of  change  of.  115. 
liable  for  costo,  to  plaintiff's  attorney.  Id.  (c). 
PROCLAMATION,  Writ  of;  150,  &c.  j 

foreign.  15l»  ...  /    ) 

PROCTORS, 

practising  without  oevtifiidates*  fU 
PROFERT  tn  Curid.  450.  1 151.  1165^  6. 
PROHIBITION, 

writs  of,  when  moved  for.  35. 

to  eccleeitticil  «Mir,  hi  Miktfor  tkfaea.  959,  ^ 

when  grantable  on  hki  lay  ^  tcom  $99. 

issues  in,  may  be  made  up  by  dtUMkui.  77^»       '  '  > 

trial  by  proviso  in.  802. 

costo  in.  957.  959, 60, 6i.  :  , 

PROMISES, 

to  pay  or  repay  money.  &c  See  tit.  Asntmpsii. 
I     im{liM^!0,Bi' 

express.  3,  4. 

conditional.  24. 
PROMISSORY  NOTM.  8t^  tit  JMIIr  o/r  £adhii#v,  and  Prami»$ory  Notes 
PROPERTY, 

plea  of,  in  repleoin,  670. 
trespass.  Id. 
PROTECTION, 

writ  of.  215. 

of  king's  debtor.  Jd.  2l6. 

plea  of.  658. 
PROTESTANDO, 

what,  and  its  effect.  717,  18. 

what  may,  or  may  not  be  taken  by.  Id, 

inoperative  in  same  suit ;  718. 

when  issue  is  found  against  party  taking  it.  Id» 
PROTHONOTARIES, 

office  and  duties  of.  39t  40.  7^5,  &c. 

fees  anciently  payable  to.  39*  (a). 

report  of,  on  interrogatories.  49^. 

clerks  of.  765^  6,  7  • 
PROVISO, 

trial  by.  See  tit.  Trials. 
PUIS  DARRREIN  CONTINUANCE.  See  tit.  PUas  nnd  Pleading. 
PURCHASERS, 

how  affect«l  by  jadlgitaitsb  943, 4»  947,  &0 
PUTTING  off  TRI A  LS.  See  tit.  Trials. 


QUAKER, 

affirmaiit]^  l^i't^'b^  «M1Ct«drattonieyi  (4^ 
to  hold  to  bail.  OM,  ^fflf. 
not  sufficient  to  ground  attachment.  87^0. 
QUANTUM  MERUIT,  or  VALEBANT.  2. 
QUARE  CLAUSUM  FREGIT, 

original  writ  of.  See  tiL  Original-  WHl.  ' 

capias.  See  tit.  Process. 
QUARE  IMPEDIT, 

inquiry  of  damages  in.  593» 

by  the  king,  double t>lli4  tibt  dkMred^  tn.  680,  81. 

issues  in,  ma^  M^dtle  u\V^  difeddunt.  773^ 

trial  by  proviso  in.  802. 
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QUARE  IMPEDIT, 
damages  in.  897« 
costs  in.  9^S. 
QUARTO  DIE  POST.  122. 

QVASHIKG  v/Tits  of  capias  ad  respondendum.  182.  188.  502< 
certiorari^  when  allowed  or  not.  403. 
scire  facias  ;  Seetiu.jfctre  Faeims* 

costs  on.  959*  1 160« 
error.  See  tit.  Error, 
QUEEN, 
^  regent,  servants  in  ordinary  to,  when  privileged  from  amett.  215. 

/"  t  consort  or  dowager,  servants  to,  not  so^  privtiegei.  Id^ 

QUI  TAM  ACTIONS.  See  tit.  PeminAciions. 
QUO  MINUS  CAPIAS.  105.  I76.  178,9. 
QUO  WARRANTO,  »         ^ 

information  in  nature  of; 

filing.  9^1.  •  •      ^ 

proceedings  in,  cannot  be  stayed,  till  security  be  givan  fbi  coils.  654. 

consolidating.  635. 

pleading  several  pleas  to.  682.  964,  5.  .         >. 

new  trial  allowed  in,  after  verdict  for  dafendaot.  917- 

within  statutes  of  jeofails.  934. 

costs  in.  800.  957.  961.  963,  &c.      .«. . 

R. 

RAVISHMENT  of  Ward.  1179. 
REAL  ACTIONS;   1. 

jurisdiction  over,  in  C.  P.  35. 
amendment  of  count  in.  731. 
entries  of  proceedings  in.  764. 
damages  in.  896,  7- 
costs  of.  Sec  tit.  Costs, 
scire  facias  in.  1133,  4. 
REAL  ESTATES, 

of  traders  dying,  subject  to  their  debts.  945, 6. 
REBELLION, 

commibbion  of,  in  Exchequer.  178. 
REBUTFERS.  Sec  tit.  Pleas  and  Pleading. 
RECAPTION,  ' 

on  frcbh  pursuit ;  227.  240.  256.  Addend,  to  p.  384. 

after  voluntary  escape,  not  in  general  alloMd.  240.  256^ 
by  bailiff,  before  return  of  writ.  266. 
alter  negligent  escape :  240.  258. 
on  Sunday.  240. 
must  be  pleaded.  676^  7. 
by  virtue  of  escape  warrant;  240.  256,  7,  8. 

allowed  after  voluntary,  as  well  as  tugUgwt  escape*  SM. 
time  to  declare  after.  343.  347*  .      '    ' 
RECOGNIZANCES, 

what.  1010,  11.  ... 

at  common  law;  Id»  1126.  < 

to  the  king:  IO66.  1074..  UIO.  .'.... 

proceedings  on ;  .  .^  ^ 

^  by  levari  facias.  1065.  .  ,,     .  •     1 

,  ^  extent.  IO68,  9,  70,     < 

scire  facias.  106S.  •  1 120t  4^. 
from  what  time  lando  ale  bound  on.  1074* 
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RECOGNIZANCES,  /  [ 

at  common  law  :  '     ' 

to  the  subject:  1110. 

before  whom  acknowledged  ;  Id,  till.  '  ' 

in  London.  Id, 
must  be  enrolled.  782.  llli. 
time  for  enrolment  of.  1114.  (/). 

proceedings  on ;  '  ^ 

by  levari  facias.  1065.  1114,15. 
scire  facias.  1126,  7* 
of  bail, 

to  the  action;  "'• 

in  Kiiig's  Bench : 

by  bill.  274,5.  1127- 

original;  275.  1127.  ' 

to  reverse  outlawry.  I60,^l*. 
after  judgment.  275. 
in  Common  Pleas ;  Id.  1 127-    '   '     ' 
on  attachment  of  privilege.  40. 
after  bail  rejected,  for  rendering  defendant.  306. 
obligatory  by  caption.  1159.  ' 

in  Exchequer; 

for  what  sum.  275.  {L)  286,  7*    ' 
entry  of.  259-  302.  (t). 
on  habeas  corpus.  410. 

in  ejectment  J  on  slat.  1  Geo.  IV.  c.  -87.  Addend,  to  p.  504.  508. 

1013.  1129.  1196. 
entry  of;   259.  302,  3.  766.         '^ 
by  whom,  when,  and  how*  made.  Id.  ' 
amendment  of.  302  j  3. 
proceedings  on ;  See  tit.  Bai7,  and  Scire  Facias. 
staying.  549,  50,  51.'  - 

striking  off  the  file.  340. 

to  attachment  for  contempt,  penalty  of,  not  applicable  to  payment  of 

debt  and  costs.  495« 
interest  not  allowed,  on  affirmance  of  judgment  on.  1221. 
in  error;  1127-  1 132,  3.  II91.  and  see  tit.  Baii  in  error. 
form  of,  in  King's  Bench.  1199- 
Common  Pleas.  Id. 
Exchequer.  Id.  (i). 
amendment  of.  1206. 

proceedings  on.  See  tit.  Baily  and  Scire  Facias. 
bail  in  error  not  required  on  award  of  execution  on,  after  judg- 
ment by  default.  1 193,  4. 
for  costs  in  quo  warranto.  9^3,  4. 
by  statute : 

on  statutes  merchant.  See  tit.  Statutes  Merchant. 

staple.  See  tit.  Statutes  Staple. 
in  nature  of  statute  staple :  1068,9-  mi,  12,  13.  1126. 
•     '  what.  Id. 

^  stampdutyon.  1113,14. 

V  process  on ; 

against  body,  lands,  mid  goods.  1115,  I6. 
liberate.  11 16,  17.  • 

§  6.  407. 

§  3.  .1238. 

§  2.  407.   1^38. 

§    14.  397,8. 

.Idflaid.  tu  p.   6U-t,  508.    1013.   IIO.O. 

iii;6. 


on  Stat.  19  Geo.  III.  c. 

70. 

33  Geo.  ill.  c. 

68. 

34  Geo.  HI.  c. 

58. 

54  Geo.  111.  c. 

'23. 

1  Geo.  IV,  c. 

87. 
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RECOGNIZANCES, 

stamp  duty  on.  1113,  14. 
from  what  time  they  bind  the  land ; 
at  common  law.  1114. 
by  statute  of  frauds.  Id* 
registering,  in  Middlesex  and  YuKhkvt.  Id* 
scire  facias  on.  See  tit.  Scire  facias* 
RECOGNIZANCE  ROLL;  766. 
entries  on,  in  K.  B^  302. 

C.  P.  Id.  303. 
amendment  of.  Id, 
RECORD  ;  See  tit.  Nul  tiel  Record. 

when  removed  or  not,  on  certiorari  or  habeas,  corfkHSm  4P?,  ^  414.  7S5. 
in  Exchequer.  848. 
debts  of,  to  king.  IO66.  1074. 
RECORD  of  NISI  PRIUSj    $ce  tit.  Nisi  Prim, 

withdrawing.  881. 
RECORDARI  FACIAS  LOQUEt-AW, 
what,  and  when  it  lies.  35;.  416.  X%^7, 
direction  of.  417. 
form  of.  Id. 
fee  on  issuing.  120.  (e). 
cause  for,  when  shewn.  4|7f 

what.  Id. 
effect  of.  41 8. 
receipt  aod  ^lowauc?.  Id. 
return ; 

when  and  how  made.  Id. 
what  is  good,  and  \vhat  not*  Id, 
when  plaint  is  removed  under  it.  4^9. 
proceedings  on : 

filing  writ,  and  return  ;  418,  19,  20,  21. 

effect  of.  418. 
rule  to  4p|^(?ar.  419-  49$- 
pr<?i;es$  ^  compel  appearance.  419,  20. 
appQarapce  of  (j^ff^udant^  Id* 
rule  \Q  d^cVir^  4^0,  21.  49$» 

for  time  to  declare.  ^%().  42l^«  497. 
demand  of  declaration.  420.. 
declaration ;  Id. 

de  novo.  Id. 
nonpros.  421. 
proce(^nd»*  416.  418.  421. 
XMJk^  to  avow,  or  plead  in  bar.  421.  496,  7. 
imparlance.  421. 
subsequent  proceedings.  Id. 
RECOVERY, 

for  same  cause,  plea  of.  666.  67 1.  675. 
when  pleaded,  or  give^  io  evidence.  668.  673,.  675. 
common,  amendment  of.  732,  3.  735,  &c.  Addend.  te,|i.  735,  6.  739. 
warrant  of  attorney  on,  when,  aineD<iable,  a|)d  ^hm  not.  735,6.  Jrf- 

</eiid  to  p.  7^' 
entry  of,  on  plea  roll.  764. 

*ct>c/a«a«  on  error  to  reverse.  1158.  1220. 
RECTOR, 

justification  by,  io  fetch  away  tithes.  67 U 
RE-DISSEISIN, 

damages  on  writ  of.  897. 
RE-EXCHANGE, 

not  allowed  on  bill  drawn  in  Scotland  on  England*  589. 
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RE-EXTENT.  III6,  17. 
REFERENCE;  See  lit.  ArhUraiitm^ 

how  &r  a  sUy  of  proGNdtngpk  546,  855* 
effect  of  agreement  to  refer.  855. 
to  master^  or  prothonotaries ; 

to  compute  principal  and  interest  on  bUifk  <ac«%  Sn$  9i  9(h  91*  ' 
after  death  of  plaintiff.  590. 
on>CDpy  of  il^cii  bill.  M 
strike  OQt  superfluous  cotuito,  oirvaM^t*  fi99« 
•  in  action  on  money  bond.  560,  6I. 
award.  589. 
covenant  for  payment  of  money.  Id. 
when  not  allowed.  5S9>  90. 
rule  or  order  for ; 

in  King's  Bench  ;  SSM^ 
when  ohtniood.  5S0, 
must  be  served.  Id. 
how  served.  Id. 

notice  of  computings  Qf  9Qnpce  ^  naslei'a  appaintment,  un- 

ntmsMtf.  id.  591. 
in  Common  Pleas :  588. 

notice  must  be  given  q(  uppohtmottt  W  ooitputei*  591. 
a^QQ^W  oo»  CQDc|q«ftVQ«  499»  9^ 
REGISTERING  JUDGMENTS.  See  tit*  JudgmaUi. 
REJOIN  DERS.  See  tit.  Pktu  and  P<c<iAv 
REJOINING  GRATIS.  485. 
RELEASE, 
what.  9* 

vheMpne9U«wlli,in4eb^^bp»d.  18. 
pl^Qfl  $68,573.67^. 

may  be  pleaded  with  non  OMiwnptit.  681. 
by  nominal  plaintiff,  set  aside.  705.  878. 
one  of  several  plaintiffs.  Id, 
in  ejectment ; 

by  nominal  plaintiff.  706. 
lessor  of  plaintiff.  Id.  878. 
when  pleaded,  or  given  ia  eviij^tpoe ;  6i7K575»  llfifi.  1148. 

.  after  last  continuance.  87.8a  U68u 
of  actions,  a  bar  to  scire  fifcw^  l\\9i^ 
errors,  plea  of;  1217.  1219-  122^ 
by  tertenants.  1.U8*  1220k 
how  pleaded.  1221>  2» 

tried,  when  'pk^44d  in.  Ex^Wipier  Chamber.  1 1 80. 
RELICTA  VERIFICATIONE.  See  tit.  CogmM  AiHtwmm, 
REM  A  NETS ;  799.  800.  833.  850, 

costs  on.  800.  (c).  864* 
REMEMBRANCE  ROLLS.  41.  (a). 
REMITTITUR  of  Damages ;  903. 

in  penal  action,  &c.  after  error.  $5d. 
Record,  or  transcript  i|i4inroiV)^bw  iMCCMa^ji^  1234,  5. 
REMOVAL  of  CAUSES,  from  Inferior  Courts.  S<9  ^  Jamk^  mkCmiam,  Cer- 
tiorari^  Great  Seinams,  iUkm  Co^^i  Prnt^Aeconkri 

jBifim  hpnikm^  Wake. 
RENDER.  See  tit  Bail. 
RENT, 

avowry  or  cognizance  for :  670. 

pleas  in  bar  to.  Id. 
staying  proceedings  on  payment  of.  54%.  5$1(|.2» 
payable  un4«yr.e»f(«uUpQ,  V)^^  &p« 
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RENT  CHARGE, 

amendment  of  recovery,  by  inserting.  7^7* 
not  within  stat.  1 1  Geo.  II.  c.  Ip.  §  22.  99U  1003.  (a). 
extendible  on  f/e^t^  1051,2. 
RENTSECK, 

not  ekteildibJe  dn  eUgk.  105^. 
REPAIRS, 

expenses  of  allowed,  on  staying  proceedings  in  ejectment  by  mortgagee.  563. 
REPLEADER ;  See  tit.  P/eor  and  Plradmg. 

costs  on.  928. 
REPLEVIN, 

action  of;  6.  8,  9.  (/).         •  '^     •.    '     '  " 
limitation  of.  14. 
not  within  stat.  27  ^In-  c.  8.  117.9>  80. 

24  Geo.  II.  c.  44.  }  ft  d3.  ' 

removal  of,  by  pone  or  recordari^  &c.  4l6,  &c. 
rule  to  appear.  419*  496.  *        ' 

declare.  420,  21.  496.  ^ 

for  jtfme<t6  declJkre.MlW.  428. 
.  <  '    .  declaration  in ; 

beginning  of.  438. 
.<      holl^emfftle(l,4h  C:P.  481. 

must  state  description,  numbe^r,  and  value  of '  goi)dS|  with   certainty. 
./'u     ••'    ■     •        '     '  :      •       "•         J     ■  452. 

rule  to  avow  or  plead  in  bar.  421*  497^  '' 
staying  proceedings  in.  543.  545. 
writ  of  inquiry  in  :  421.  543,  4. 

notice  of  executing.  59^. 
defendant  in,  when  liable  to  give  securily  for  co^fs.  AMtrnd.  to  p.  652. 
inspection  refused  to  plaintiff  in,  of  deed  to  which  be  was  no  party.  6lO. 
pleas  in ;  ,       . 

general  issue.  67O. 
special  pleas.  Id, 
avowries  and  cognizances ; 
on  distresses, 
at  common  law  : 

foi-Teht^,*  services,  or  customs^  Id, 
damage  feasant.  Id, 
fines  and  amerciaments,  &e.  Id.   ^ 
by  act  of  parliament.  Id. 
pleas  in  bar  to  avowries  and  co|pnizanc6s ; 
for  rent;  &c.  /i/.  081,2. 
'"•'1  '     dbmage  feasant.  670. 

set  off  not  allowed  in.  S90.    ^ 
avowant  in,  cannot  discontinue.  708. 

move  for  judgment  as  in  case  of  nonsuiU  805. 
issues  in,  may  be  made  up  by  defendant.  772. 
trial  by  proviso  in.  802. 
verdict  in.  896.  Id.  {d). 
judgment  in ;  $39. 
.'    "• '  k  btfrto  action  6f  trcdptes.  544. 
\»>    ''      ^akmendm^iit  of;  952. 
in'.'    'AiBWigek  in. -592,  3,896.  '    ^""• 
.'    •  '  *  4MkM  m ;  See  tit.  Costs, 

of  double  pleading.  679»  80.  686.  »  •  '  ^ 

execution  in ;  1008,  9.  •  ' 

for  plaintiff.  Id,  •"  >  '  .        ■.  . 

defendant ;  IOO9.  .   v      J     .    . 

at  common  laW':  Id,  W55.    ' 

Tttorno  Aabendo,  Se<;  ill.  Rttorno  habtndh. 
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REPLEVIN,  /      .    .  •  » 

action  of;  I         i   .  ;  '     • 

cxecmionin:  ; -■.  ./.j'^/;i  l.  ": 

for  defendant ;  i    .   , 

on  Stat.  17  Car  H;  &  7^:  IQOSj  1065. 

con^ecyveooet  of.  10&6.  A4dmi^  ttf.  ^ .  > 
liability  of  sheriff,  for  taking  insuffieieni  pkd^n  in.  ^7*  <A:).  1056. 
REPLEVIN  BOND, 

executed  by  one  surety  only,  valid.  245;  (fi\  \ 

sureties  on,  liability  of.  1056.  i 

not  discbar*^  by  giving  iiraeUopriocipaL  aiiS.   -"    M/i  '  i; 
assignment  of.  1056.  .  '\)\  '  \  \'l  \V 

action  by  assignee  of ;  7.  1056. 

setting  aside  proceedings  in.  545.  \   . 

not  within  stat.  8  &  9  W.  III.  c.  1 L  $  &'  604. 

interest  not  allowed,  on  affirmance  of  judgment  in.  1232*       )    /.''/:.. 
REPLICATIONS.  See  tit.  ?lca9  and  Pleading.  .....: 

REPORT ;  See  tit.  Maste/s  Report.  .  '  :      .  i :! 

of  master  or  prothonotaries,  on  interrogatories^  4P4.       .^    "<:.>..••> 
REQUEST,  ....   >'..      ^  .'  I 

for  completing  cause  of  action  :  26.  *    >    t«-  :•     >.ii/>f.  •  ( 

when  necessary  to  be  specially  ailedged.  4i6»-6.   .  -  i    i    i 
time  and  place  of,  when  merely  ibr^i.  446*  ^).  .  '  i     •       /  ! 

KESOpUSf  not  within  sut;.  27  JS&:.  Q«  a.  1179- 
RESCUE.) 

when  sheriff  may 'return' Jr..  260w  SSL  /         .  i  <  ..  /<   r.  :  i 
.-when  not* 1 26.0.  .,    ,,     /  ,.»  .  i 

what  a  good  return.  Id.  .      >        -.      \   .  •  * 

what  not.  Id. 

plaintiff's  remedy  thereon.. 26Q<  492*  i048^  9*    ' . 

fine,  &c.  for.  200, 6l.  :    ,/    I    I     : 

RESERVING  POINT,  at  triaL  503.  SOT*:  .         ■  »  .! 

RESIDENCE.  .......: 

of  phumiff,  calling  for,  in  K.  B.  551. 
C.  P.  Id. 
parties,  on  court  of  conscience  act  lor  Lcmdon.  96^,  9. ' 
RESPONDEAT  OUSTER;  See  tit.  Abatement. 
judgment  of^  in  what  cases.  665^  6.  .      . 
error  lies  not  on  judgment  of.  1 181. 
RESTITUTION, 

on  outlawry.  155.  l63. 

reversing  or  setting  aside  judgment.  Jt05Qb;i236,7* 
extent.  1108. 
RE-SUMMONS.  1220,21. 
RETAINER, 

plea  of,  by  executor  or  administrator.  669. 
heir  or  devisee.  Id. 
RETORNO  HABENDO,  421. 

form  of;  1055.  .1     ,1 

after  verdict,  or  demurrer.  Id.  1056. 
on  noil  proi^  or  nonsuiL  1055.  . 
and  inquiry  of  damages.  Id.  1056. 

fieri  facias.  1056.  ,1 

proceedings  on  return  of  elongata.  Id. 
RETRAXIT;  938. 

by  tenant  in  ejectment,  to  prejudice  of  landlord^iiBeC^asidui  ^$79^  706. 
RETURN  DAYS,  of  Writs;  .     -      «  .mh     f 

general.  121,2.  .'V    !)-.:  ■.•••'',.;■  j-      >^.i\    .  / 

by  original.  122.  •   .  i    .'•<     •  •  '  .u 

.  ; ,  .   ^  .  /.  .J  .v»      .  t .  I. .  . 


1        '    .    •» 
I.  96S,9^' 

.1.     '                   : 

.1);: 

236,7. 

'1  ;    •       f.'i 

,     .\    '     I     i    '    u 

A    .h-.,    '  '.•  i 

.        \         .-..,.,h...... 

.  .;  .1  • 

:  :..    .'  1  .  iv    . 

,'  \     ."'    '          •!• 

,     0^     .IM       •   .'     '.      • 
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14il«  INDEX. 

RETURN  DAYS,  of  Writs; 

by  bill.  173,4. 
RETURNS  to  Write; 

mesne.  182,  3,  4.  249,  &c.  330,  &c. 
final.  1034^  0. 1645.  1062.  Ii2»,  9- 
of  cdriidrmrif  or  ibtetf#  dmftOf^  49%i 
rnardanfmm  (Ofmkmy  h<u  418. 
scire  facias.  See  tit.  Scire  Facias* 
error.  1202^5, 4u  ]208« 
by  new  or  old  sheriff.  330. 
REVENUE.  Seetit4(^UiomrmdEM€s$er^niEa»k€fmtrfC9itrt9f,  amrevenvenit* 
REVERSION, 

action  by  assignee  of.  7. 
pleading  assignment  of.  450.  (a), 
extendible  on  f2egtf.  1041,^2^ 
REVOCATION, 

of  power  of  arbitrators.  855,  £• 
RIDERS,. 

to  rolls.  7S6f  7. 
RIENS  en  arrere^ 

plea  of,  in  debt  for  rent.  674. 
ill  bar  of,  mrepUciiu  SfO* 
RIENS  per  Discent ;  6^  946,  7* 

affidavit  formedy  aecettary  (m  pleadiiig  it  witk  another  tffea,  in 

C  P.  6^. 
plea  of,  not  formerly  sifkled>,  ki  C.  P.-  70io.- 
judgment  on,  altered  by  sUt.  3  W.  &  M.  ^.  14v$  6u  947- 
per  Devise  ;  669' 

generally.  Id. 

specially,  exdeptt  rev^nient A«.  M 
RIGHT,  Writ  of, 

discontinuance  oC,  not  allowed.  7<Sll  734. 
amendment  of  count  in,  not  allowed  of  course.  731. 
may  be  tried  at  mn  prims.  788. 
must  be  tried  by  grand  assize.  Id* 
judgment  as  in  cane  of  iKnsaitfii.^gOAw 
new  trial  in.  915. 

no  damages  or  costs  in.  812.  896.  957« 
RIOT  ACT;  141.143,4. 
execution  on.  143,  4. 
ROLL  of  attomies ;  64,  5. 

striking  off  attomisstfranl^  W. 
ROLLS, 

in  general ; 
in  King^s  Bench: 
crovm  or  pUa.  764. 
delivering  out.  Id, 

postterminum,  767  •  ^ 

docket  of  numbers  for.  764.  '  - 

numbering.  Id* 
placita  of.  770.  845.  1219. 
entries  on ; 

by  whom,  and  how  made.  766,  7- 
riders  to.  Id. 
bringing  in.  767* 
d»^ketiiig«i  jiSa, 

binding  np.  769*  > 

where,  and  firom  what  time  preserved.  Id» 
m  Common  Pleas : 
plea  or  common  39-  (c).  764. 
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ROLLS, 

in  general ; 
in  Common  Pleas :  ^  • 

prothonotaries.  7^^      ' 
receipt  for.  Id. 

poit  termhnm.  Id.  (6).  768»  9- 
numbering.  7^^* 
un-nombrnd.  Id. 
nol  to  be  carried  into  counlqf.  7C7* 
piaeita  of.  770.  845. 
entries  on ; 

by  whom,  and  bow  made.  7669  7* 
riders  to.  Id. 

bringing  hv  to  prothQiiPtaries.  767f  ^ 
docketing.  766. 

afterjudgmaQt,  to  b«  enamiiied  with  pap^r  books.  Id. 
Widely  to  cleric  0(  mom;^  U. 

liipe  aAlAWfd  fovi  M  7^9^ 

binding  up.  Id. 

where,  and  from  what  time  preserved.  Id,  770^ 
alteration  and  amendment  of.  76$f, 
in  .FiUfhyaimr  of  Ptea^ : 

no  cronw  rolls,  nor  of  pleas  oC  fond.  76^- 

flt^  ^r  ci^nMieiit  Id. 

by  and  U>  wkoifi  delivecedi  Id.  767^ 

not  «a«lbered^  767*  770. 

eqfriefi  on,  l?y  whom.in^e.  7;67* 

piaciiaoU77QpZi^^> 

.lKb«rej,«a4  {fd^b  wh»t  time  preserved.  770. 
paiticuiar; 

filacers.  766. 

of  adm'yuV^n  of  i^lori^es.  p5w 

warrants  of  attorney,  in  K.  B.  I;10. 766. 771- 

C.  1^,  /i 
process.  182,  3^  766. 
appearancfL  2lSX 
recognisances  of  baii«  308,  3.  766* 
imparlime^  4(73%  4s  7M^  5, 766- 
plea.  764.  (c>,  766* 
issue.  See  tit.  j(snie  JM/. 
ju4tfimi4 1^6. 999»  4c^  9^3. 
d^c^  76ft.  Jr^.Cf>  9491        ^^      ^    ^ 
of  proceedings  in  i ctrc/fcw.  700- 1 1,04,  «c. 

error,  and  Jaliie  judgment.  7^.  1223,  4. 
deeds,  and  awards,  &c.  7^0* 
ROMAN  CATHOUC  ATXORNIES, 

o<^k  IWk  64.. 
ROPES, 

justificflition  in  action  fpr  cutting*  671* 
RULBS; 

of  JTee^  PrisQu,  j379« 

Kingfs  Bench  Prison ;  Id.  ^ 

limits  of.  Id.  (6). 
when  grantable.  379* 
when  not.  Id,       ' 
effect  of  granting.  Id. 
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RULES  and  ORDERS,  J  ' 

general ; 

inKing's  Bench.     1  .         *         '    '  *    • 

Common  Pleas.  >  See  Table  of  thW  Rtiletf;  tit  ;»i>fnH/n0.  • 
Exchequer.         j 
in  particular  cases ;  .M   .:  :  • 

what.  491.  •  •  "  '  ... 

moved  for  in  court:  Id, 

granted  or  refused.  Id.  ^  '  •'       *         • 

absolute,  or  to  shew  cause.  A?.  '.    «  .  :    1 

made  out  by  the  officers.  Id.  •'.♦;»     .1..  .. 

in  King's  Bench ; 

on  crown  side :  Jrf.»  •' '^*  •'  •      '  .■      » 

for  attachments :       ^  .....  1 

in  what  cases,  «iid~agtfii^t  whom.  Id.  49^. '     ' 
absolute  in  first  instance.  492,3.-  '  ^       •       •    ■ 
•  to  shew  cause,  And'/iiitS  absolute  thereon  5  /f.' 

motions  and  affid^its  for,' how  entitled.  495.  514, 15. 
cannot  be  moved  oii  la^t  day  bf  term^.  495.  5J8. 
served  on  Sunday.  ^40.  493.' 
on  pUa  side :  . 

common;         '         •  •  .       '     .  - 

given  by  master :  '       • 

to  declare,,  or  plead  in  bar^  in  replevin.  *TO  496. 
i^ply.  496;  703.  ' 

rejoin,  sur-rejoin,  &c}  496.'754.73^:  ^ 
join  indeftiurrer.  '496.  Wf.'        "    ' 
enter  issue^.  496:  7^3.  772,  3.  *W. '    ' 
for  defendant  to  prddiice  rec<irtJi  4961  782. 
.  ,  trjal  by  proviso.  496,'  803?  4.  '  ^'^'-      \ 
•'to  return  wHt  of  cfrtknUriiih  ^v:4^.  1217- 
are  entered  with  clerk  of  the  rules.  49^^. 
must  be  served.  Id. 


expire  in  four  dajIsilftei'smiteB;  ftl. 
;i^en"bv  fijateri  •;'  '='''.   ■•     •  ?•   ''■«•■ 


gi^en 

to  appear  *toj&o«t,  or  recordari,  &c.  Id. 
given  by  clerk  of  the  pap^T   -'^^  •"        / 

to  return  paper  book.  Id.  f60. 
given  by  clei-k  ofthe  erfors :  •  "  • 

for  better  baiHn  error;  4i96l  ISOO.  •    . 
to  certify  record.  436.'  IW^.  ••   »  : 

assign  errors.-  495.  't2f'3.'     '    '  •      ' 
entered  on /inecijiej'yith  iclerk  bf  th^  hkl^ : 
to  declare^  not  Aiec^s&ry  by  ifriginaiv  "469. 
•   jllUa ;  ^fiff,  7,  &fe.     •  •    •  ;  ' 

'    '■        What.  4^:    •'"   ' 

history  of. ;/"rf.     '     •       '•    - 
in  what  cases  nc<iessa!ry.  /d.     ■  ^  ^      ^  ^ 
after  judge's  order  for  time  to  f^eaif;  fd,  488. 
when  and  how  given.  487.  ^  I'*^'- 

rule  expire:  Id.       •  -  *   « 
judgment  may  be  signed  on.  Id.:4ilU  '  ' 
new  rule  when  necessary.*  4861"'     *•    •  ^    • 
•        to  new  assignment.  724^^  '  ''      "'         '^ 
in  scire  facias.  Il65.      "^   ••  '  *       * 
stamp  duty  on.  4^7'.     ' 
avow  in  replevin.  421.  496l  ^  •'' 
for  judgment;  496.      ^^  " 

when  necessary  to  be  given  : 

on  inquisition.  Id,  497 
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RULES  and  ORDERS,  in  particukir cades,  ..  <,  -.  ."  i'KTMO  •    i     '  I  I  JM 
in  Kingfs  Bench  ;  .1  .     ;;    '  .    A  "i 

onp/easide:  •    •.'      ...*     .■    . -i     .    . .  j^ 

common;  :•    :        'i* 

enkml  on  ffrtecipCy  with  ckck  .of  thfl  mleA : 
.    for  judgment; 

.    when  necessary  to  be  given : 
on  demurrer.  779* 

nuliielr€eQrd.7S4h7^*^ 
pQitfitt$;  496;  910. 

subjecttomrafdJ.  910.^  * 
scire  facias.  496,7.  I163.  1211. 
.     when  not  necessary  c  .  n^  )       ^ 

on  final  judgment,  by  default.  586. 
consequence  of  not  giriag;  it.  M^^  » 
,  not  served.  497*  ..  ,.  .   ^      .1  '    *  V 

anciently  moved  at  side-hsLT  : 

For  that  rules  f  which  art  tic  same  inKtB^  aifcl  C.  P.  vide  post^  p. 
:.    i.   .   .  .  •    --'i    '  •»'  1424. 

cannot  be  dlUjed  the  ksC  day  of  term.'  497.  519. 
,ttnst  beser.v/?d./499.  •:  ^^'^ 

drawn  up  by  clerk  of  the  rules ; 
.      ,  on  judge's  Ji^t;  &c.  1 .  .   .^  V 

*  for  admission  c£prochein  amiy  to  prosecute.  114. 
.gudrdiaJs  to^idefend.  Id.  115. 
.    ,   .    .     :    ilay  nil«i  379«  fiO- .    .1 

consent  rule  in  ejectment.  503,  4. 
..    .\  on  signature  of  counsel:*  ^  •  v 

to  declaim  peremptodly.  42S.  498. 

have  goodjury,  on  execution  of  inquiry.  498.  500.  594. 
.for  computing  principal  and  interest  on  bills,  &c.  in  va- 

■  I  .'.  ..Mii^di/ibn.  498. 
to  change  venue.  Id.  500.  628,  9«  30^  3il^#i    » 

bring  it  back,  op •  common  aqdeitakrng,  498.  631,  2. 

.  ,   money  into  coum.  498.'  S))0.'643,  4. 
plead  several  matters.  498.'500.  692,  3,  4. 
...   ,   .'    :  mak^  several  avjowsies,  or  oogi^nees.  498.  679,  80. 
for  defi^pdi^nl;  to  abid^.iby  lusplefr^  498.  701. 

•  unntficttsaty,  in  C.P;  4Si8J  (J'.). 
.    concilium. on  demurrer,  special' vitfdiqt,  or  writ  of  error. 
...         .';.  !    ....     ...     .  .  =        4d8.  776.  905.  1223. 

costs,  ^r  iiotfwocecding.to.tnalotf  inquiry,  pursuant  to 
.in9tiae..498.  600.  800,  801. 
special  jury.  498.  500, 1^2?.:  v  f* 
.,       ;  view.  498.  500*  8ai„«. : ..'.    J 
by  consuBt:        *  .1  ^  '  »    ;  "'» 

to  examine. ^itnesacA.. upon  interrogatories.  498.  Id. 
.'.:..  "  tu  (ft).  839, 40. 

.  refer  causes:  to. aibitration.  498.  852,  &c. 

j     I  .eoJarg^  time  for.  osaking  award.  498.  858i  9- 

make  judge's  order,  or  order  of  nisi  prius^  a  rule 

of  court.'  498.  532.  852.  858,  9-  868. 

for  scir^  facias,  to  itvmi  judgment,  above  ten^  and  under 

\   .  ;    Jlfjt^o^.  years  old.  498.  Id.  (*).  1138. 

in  ^ectmenli  ...  ..^ 

for  judgment  against  casual  ejector :  503. 
.when  drawn  up.  507. 
landlord  to  defend,  instead  of  tenant.  503, 
.  ^  roust.  bM^rved^  499. 
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RULES  and  ORDERS,  in  patticukr  oMs^ 
in  Kin^s  Bench ; 

special,  peculiar  to  this  court : 
absolute  in  first  instance  ; 

for  ceriiamriy  to  remoTe  tccoid  of  judgment  from  inferior 

OOtrt.  402.  499* 

tnniscript«f  record  from  WaUs, 

'    .        or  Qonnxy  palatine.  402f  3^499. 

enlertng  tip  judgment  ih  term  time,  on  warrant  of  attorney, 

ab^e  <me^  and  under  txxfenty  years  old«  499. 

cofjfhM  lenants  to  htt)iect  and  take  copies  <^  court  rolls. 

Id.  617, 18. 
ffumdamtM,  to  examine  wltae^Mis  m  Iniiof  on  stat.  13  Geo. 

III.  c.  63.  §  44.  499. 
computing  iaificst  on  irffi»ma«Qe  of  judgment.  1232. 
Tor  special  ruletf  absohae  in  Jhei  iuHdmt^  ta  K.  B.  4* 

to  sb^w  tause^aad  rales  afodute  thtHWO) 
on  behalf  of  plaintiff : 

,    to.disohargv  Me  ibrsp^ial' jury.  690*  828,  9- 
for  scire  facias  to  #e#ive  judgment^  tAii^eji/ireeii  years 

d)d^  50b»501.  1138. 
For  special  rules  tasMmcttaee^  fyi*  in  K.  B.  4*  C.  P. 
OR  hekalfofplaimiiff,  vide  post,  p.  1424, 5. 
^  .    on  behalf  of  defendant : 

to  coBiolidete  aelions«  601.  635,  he.  Addend,  to  p. 

636. 

For  special  twks  to  skem  etnuef  S^.  m  K.  B.  4" 

C*  P«  on  kekidf  ^  defendant ;  and  those  for 

\  >  sitter  partf^  which  are  the  same  in  boik 

conttSi  vide  post,  p.  1425, 6, 1. 
\m  Common  Pleas, 
comttoni 
.     .    fhnen  by  piodionolaries : 

toafpett  in  scire fadas,,  496.  Il62,  3« 
gyren  by  filacers : 
ID  appeav  to  pone,  or  reeordarif  4^*  419-  49^* 
declare  in  rqrkwhk  429|  81«  496< 
bdag  ia  body*  42.  383«  496. 
gitwa  by  ckrk  of  tiM  erfforv: 
ftar  better  bail  in  error.  496.  1200. 
i»certify  recmd.  496.  12W. 
drawnup by  secondaries ; 
onpracipe.: 

to  declaie,  (eaeccfH  in  rsj^evinj.  425,  &c.  469-  497- 
plead  ;  486y  7,  &c.  4964 
utet.  4er. 

in  what  cases  necessary.  327*  487- 
ivbni  and  b«w  gi'vsn.  487* 

■ot  waived  by  suMrmons  unattended,  for  time  to  plead. 

Id. 

time  allowed  by.  Id. 
wbeo  it  «xf  INS.  Id, 
jodgment  may  be  signed  on.  Id.  488. 
new  rule  necesMvy,  ow  amending  declaration.  482. 

488.  740. 
unnecessary,  after  time  to  plead,  in  another 

in  actions  agiiMt  piisbnet«i  360.  364,  5,  6. 
to  new  assignment*  724. 
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RULES  and  ORDERS,  in  particnlar  cases, 
in  Common  Pleas ; 
common: 

drawn  up  by  secondaries ; 
on  pradpe : 
to  plead; 

in  scire  facku.  1163. 
stamp  duty  on.  487* 
avowy  or  plead  in  bar,  in  replevin.  421.  497* 
reply.  497.  70S. 

rejoin,  sur-rejoin,  &c.  497*  724.  752. 
join  in  demurrer.  497*  727* 
for  attomies,  &c.  to  appear  and  plead.  88.  497* 
not  served.  497- 

demand  in  writing  must  be  made  on.  Id. 
side-bar  or  treasury  rules,  peculiar  to  this  court :  Id. 
to  take  bill  against  attorney  off  the  file.  Id. 
enter  up  judgment  on  warrant  of  attorney,  above  one, 
and  under  ten  years  old.  Id.  572. 
bring  money  into  court,  under^ve  pounds.  497.  643, 4. 
enter  issue.  497.  76S. 
for  costs,  for  not  proceeding  to  trial  or  inquiry,  pursuant  to 

notice.  497.  800,  801. 
to  return  writ  of  false  judgment  497* 

assign  errors  thereon.  Id. 
consent  rule  in  ejectment.  Id.  503,  4. 
must  be  served.  499. 

For  suck  other  side4>ar  or  treasury  rules^  as  are  the  same  m 
K.  B.  &  C.  P.  vide  post,  p.  1424. 
OQ  signature  of  serjeant : 

to  bring  money  into  court,  if  it  exceed ^ve  pounds.  499* 

643,4. 
plead  several  matters,  in  certain  cases.  499«  683,  4. 
in  ejectment ; 

for  judgment  against  casual  ejector:  503.  506,  7* 
when  drawn  up.  507. 
landlord  to  defend,  instead  of  tenant:  503. 
how  entitled.  Id.  {t). 
for  prothonotaries,  in  vacation,  to  compute  principal  and 
interest  on  bills  or  notes,  &c.  589»  90, 91* 
coRct'/tiffR  on  demurrer,  special  verdict,  or  writ  of 
error.  499.  776.  905.  1223. 
special  jury.  499.  827- 
must  be  served.  499. 
qMcial,  peculiar  to  this  court : 
absolute  in  first  instance : 

for  allowance  of  bail,  and  supersedeas.  376. 
attachments.  492,  3. 

leave  to  enter  up  judgment  on  warrant  of  attorney,  above 
ten,  and  under  twenty  years  old.  500.  572. 
good  jury,  on  execution  of  inquiry.  500.  594. 
judgment  for  plaintiff,  on  nul  tiel  record:  500.  783,  4. 

786. 
not  required  on  verdict,  or  inquiry.  500*  601. 91O,  11. 
view.  498.  (m).  831. 

making  judge's  order,  or  order  of  nisi  prius,  a  rule  of 

court.  500.  532.  852.  868. 
scire  facias,  to  revive  judgment  above  ffn,  and  under  twenty 

years  old.  500.  1138. 

4y 
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RULES  and  ORDERS^  in  particular  caws, 
in  Common  Pleas ; 

special,  peculiar  to  this  court : 
absolute  in  first  instance : 

For  special  rules^  absolute  injirst  mfonce^  m  K.  B.  &  C.  P. 

vide  wfrs, 
10  shew  cause,  and  Tules  absolute  thereon ; 
on  behalf  of  plaintiff: 

'  for  attachments ;  4^2,  3. 

not  usually  granted  for  disobedience  to  swhpvm. 

492.  836,7. 
scire  facias^  to  revive  judgment  above  twenty  yesn 

old.  501.  1159. 
Far  special  rules  to  skew  cause,  d^c,  m  K.  B.  &  C.  P.  m 
behalf  of  plaint^,  vide  post,  p.  1424,  5. 
•n  behalf  of  defendant : 

to  declare  peremptorily.  428.  501. 
change  venue.  501.  629,  30.  632. 
plead  several  matters,  except  in  certain  cases.  591. 

683,4. 

for  copyhold  tenants  to  inspect  and  take  copies  of  court 

roUs.  499.  («).  501,  2.  617, 18. 

For  special  rules  to  shew  cause,  «Jr.  ta  K.  B.  &  C.  P.  sa 

lehalf  of  defendant,  vide  post,  p.  1425, 6, 7. 

for  either  party : 

when  moved  for  on  last  day  of  term.  519,  20. 
party  obtaining,  not  compelled  to  proceed  on.  S62. 

iralled  upon,  may  oppose  in  person,  after  order  lor 

changing  attorney.  108,9. 

For  special  ruks  to  shew  cause,  4t.  ta  K.  B.  &  C.  P.  for 

^     rr.,    y.        ^         ^^  «,  «'^«r  pOT^Jf,   W(fc  pOlf,  p.  1427. 

to  Kings  Bench,  and  Common  Pleas ; 
common : 

side«bar  or  treasury  rules : 
for  sheriff  to  return  writ :  329i  30,  31.  497.  518.  1033,  4. 
rule  to  set  aside.  Addend,  to  p.  329. 
Iwing  in  body :  332,  3,  4.  497. 
affidavit  of  service  of.  334. 
marshal  to  acknowledge  defendant  in  custody.  370.  497. 
time,  ur  further  time,  to  declare.  421.  428.  497. 
to  discontinue.  497.  707,  8,  9. 

be  present  at  taxing  costs.  497.  1004. 
for  scire  facias  to  revive  judgment,  above  seven,  and  under  ten 

years  old.  497.  498.  (i).  IISS. 
special : 

absolute  in  first  instance : 

to  increase  issues,  on  writs  of  distringas.  127.  500. 
for  diitringas,  on  stat.  51  Geo.  III.  c.  124.  §  2.  130,  &c  500. 
allowance  of  bail.  300.  500. 

writ  of  error  corffiiiRo6t«.  500. 
bringing  up  prisoner,  in  same  court  349* 

on  lords'  act.  385. 
leave  to  compound  penal  action.  500.  SJS. 
judgment  oA  demurrer,  or  writ  of  error.  500.  778, 9. 
entering  verdict  for,  or  delivery  of  postea  to,  prevailing  party, 
on  special  verdict,  or  special  case.  500.  905, 6. 
suggestion  on  jyekh  judicature  act,  to  entitle  defendant  to 
judgment  of  nonsuit  500.  983,4. 
to  shew  cause,  and  rules  absolute  thereon; 
on  behalf  of  plaintiff: 

for  sale  of  issues^  on  writs  otdistrinpwu  197.  $.  501 « 
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RULES  and  ORDERS,  in  particular  cases, 
in  Kin^s  Bench,  and  Common  Pleas ; 
special : 
to  shew  cause,  and  rules  absolute  thereon ; 
on  behalf  of  plaintiff: 

for  amending  writ,  or  return.  147-  182.  501. 

money  deposited  with  sheriff,  and  paid  into  court,  on 

Stat.  43  Geo.  III.  c.  4£.  $  2.  to  be  paid  over  to 

plaintiff.  250,  51.  501. 

setting  aside  judgment  of  non  proi^  for  irregularity.  47 1 . 

501. 

leave  to  enter  up  judgment  on  warrant  of  attorney, 

above  twenty  years  old.  501.  57^- 

compelling  witness  to  swear  to  execution  of  warrant  of 

attorney.  Addend,  to  p.  573. 

reference  to  master  or  prothonotaries,  in  ttrm  time,  to 

compute  principal  and  interest  on  bills  or  notes, 

&c.  501.  588,  &c. 

roust  be  served  on  defendant  before  final  judgment, 

in  K.  B.  590. 
how  served ;  Id, 

when  there  are  two  defendants.  Id, 
execution  of  inquiry  before  chief  justice,  or  judge  at 

nisipritis,  501.  594* 

defendant  to  produce  deed   before  commissioners   of 

stamp  office,  to  be  stamped.  501.  6ll. 

to  discharge  rule  for  changing  venue,  for  irregularity.  501. 

631,  2. 
amend  declaration,  or  replication,  &c.  729i  &c.  74  U 

&c. 

set  aside  nonsuit,  verdict  or  inquisition^  and  have  a  new 

trial  or  inquiry.  501.  601.  911. 

enter  judgment  for  plaintiff,  non  obstante  veredicto,  501. 

911.  927- 

allow  plaintiff  costs,  in  action  on  judgment  501.  984,  5. 

enter  up  judgment,  and  take  out  execution,  after  verdict 

against  one  of  several  defendants,  &c.  501.  1012. 

take  out  executiooy  pending  error.  501.  1009*  1189- 

in  ejectment : 

that  service  of  declaration  on  tenant's  son  or  daughter, 
&c.  may  be  deemed  eood  service.  504.  507- 
for  consolidating  actions  in.  037. 
amending  declaration  in.  731,  2. 
tenant  to  give  undertakings,  and  find  baili  as  re- 
quired by  Stat.  1  Geo.  IV.  c.  87.  $  1.  Addend, 

to  p.  504.  508. 

leave  to  take  out  execution  against  casual  ejector, 

where  landlord  has  been  made  defendant, 

and  failed  at  trial.  504.  1012. 

OD  behalf  of  defendant : 

to  reverse  outlawry.  158,  he,  502. 
quash  writ.  182.  188.  502. 
set  aside  service  of  process.  Addend,  to  p.  I91. 
for  money  deposited  with  sheriff,  and  paid  into  court,  on 
Stat.  43  Geo.  III.  c.  46.  $  2.  to  be  repaid  to  defendant, 
or  his  bail,  &c.  250.  502. 
time  to  plead,  under  certain  circumstances.  482.  502. 
to  set  aside  proceedings  for  irregularity  in  process,  or  notice 
tufc^ribed  thereto,  and  discharge  defendant  on  filing 
common  bail,  kc,  181,  2.  189.  502.  533,  4. 
.4y2 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench,  and  Common  Pleas; 
special: 

to  shew  cause,  and  rules  absolute  thereon ; 
on  behalf  of  defendant : 

to  set  aside  proceedings  for  irregularity,  in  delivery,  filing,  or 
notice  of  declaration.  456,  7.  467,  8.  502.  534,  5. 
the  like,  in  notice  of  trial.  502.  533,  4. 
inquiry.  Id. 
on  bail  bond.  323,  he.  502. 
against  sheriff.  338,  &c.  502. 
to  set  aside  interlocutory  judgment  for  irregularity :  502. 584, 5. 
on  affidavit  of  merits.  502. 
verdict  or  inquisition,  and   have  a  new  trial  or 
inquiry.  Id*  601.  911. 
execution  for  irregularity,  and  discharge  deCniduit 
out  of  custody,  or  restore  to  him  money 
levied.  502.  1049. 
Co  stay  proceedings,  in  action  on  bail  bond.  323,  &c.  502. 

558, 9. 
against  sheriff.  338,  &c.  502. 
where  debt  sued  for  appears  to  be  under  40k 

502.  537,8. 
action  is  brought  on  bad  or  defective  grounds. 

502.  537,  8,  &c. 
contrary  to  good  feith.  502.  537. 

545. 
without    proper   authority.     537. 
545,  6. 
pending  error.  502.  546,  7,  &c. 
until  security  be  given  for  costs.  502.  551,  &c. 
costs  are  paid,  of  former  action  for  same 
cause.  502.  556. 
to  strike  out  superfluous  or  unnecessary  counts.  502.  638, 9. 
withdraw  general  issue,  and  plead  it  de  nwo^  with  notice 
of  set  off,  or  upon  bringing  money  into  court.  502.  700. 
add  or  withdraw  special  pleas.  502.  701,  2- 
amend  pleadings.  502.  728,  9<  &c.  741,  he. 
ibr  judgment  as  in  case  of  nonsuit.  502.  806,  &c. 

putting  off  trial,  for  absence  of  material  witness.  502. 

813,  &c. 
till  plaintiff  consent  to  witnesses  being  examined  on 
interrogatories.  502,3.  839,40. 
nonsuit,  after  point  reserved.  503.  911* 
in  arrest  of  judgment.  503.  935,  6. 

for  plaintiff  to  bring  po9tea  into  court,  and  file  plea  roll,  so 

that  defendant  may  enter  suggestion  thereon, 

to  entitle  him  to  costs,  on  couit  of  oonscience 

acts.  503.  973,  4. 

suggestion,  after  nonsuit  or  verdict,  to  entitle  him  to  double 

or  treble  costs,  &c.  503.  1003. 

allowing  defendant  costs,  where  plaintiff  does  not  recover 

the  sum  for  which  he  was  arrested*  &c.  503. 

discharging  insolvent  debtor,  on  Stat.  48  Geo.  III.  c.  123. 

395.  503. 
4n  ejectment ; 

to  permit  coparcener,  joint-tenant,  or  tenant  in  common, 

to  confess  lease  and  entry  only.  504. 

stay  proceedings,  until  security  be  given  for  costs. 

J(i  551,  &c. 
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BULES  and  ORDERS,  in  particular  cases, 
IB  Kingfs  Bench,  and  Common  Pleas ; 
special : 

to  shew  cause,  and  rules  absolute  thereon ; 
on  behalf  of  defendant  : 
in  ^ectment ; 

to  stay  proceedings,  until  costs  are  paid  of  former  eject* 
ment.  504.  555,  6.  Addend,  to  p.  556^ 
on  payment  of  rent»  &c.  504.  56l|  2* 

mortgage  mooeyi  &c.  504. 
562,  3. 
for  either  party : 

for  leave  to  inspect  and  take  copies  of  books,  &e.  or  have 
them  produced  at  trial.  503.  6l6|  17.  619. 
trial  at  bar.  503.  788,  &c. 

in  adjoining  county.  503.  758,  9*  792* 
to  set  aside  judge's  order.  503.  532. 

award.  503.  875. 
for  repleader.  503.  9U.  9279  8. 

venire  facias  de  novo.  503.  91  It  12*  928,  9* 
master  or  prothonotaries  to  review  taxation.  503.  1004. 
judgment  nunc  pro  hmc.  503.  548,  9.  940,  41*  948. 
where  no  action  is  depending : 

to  strike  attorney  off  roll,  for  misconduct.  82.  508. 

at  his  own  instance.  82.  498.  508^ 
readmit  attorney.  73.  82,  3.  508. 
make  submission  to  arbitration  a  rule  of  court.  508. 
set  aside  annuity.  Id.  509,  &c. 
drawing  up.  520.  524,  5. 
service  of.  66.  497.  499.  520,  21. 
how  &r  a  stay  of  proceedings.  323.  515.  521,  2. 
shewing  cause  against;  520,  21,  2. 

in  first  instance.  520. 
making  absolute.  522,  3. 
standing  over.  523. 
rehearing.  Id, 
enlarging.  Id.  524.  527* 
enlarged ; 

service  of.  521.  Addend,  to  p.  251. 
making  absolute.  523,4. 
entering  on  peremptory  paper.  527* 
reviving.  523. 
amending.  528. 
opening.  Id.  636.  Addend,  id. 
not  to  be  moved  for,  contraiy  to  former  rule.  Id. 
when  appointed  for  particular  days.  525,  6. 
brought  on  peremptorily.  495.  527,  8. 
costs  of;  524,  5. 

on  refusal  of.  524.  (e). 
iu  Exchequer  of  Pleas  ^ 
common : 
to  appear  and  claim  on  extents.  1093. 

scire  facias  lor  king.  1 122. 
plead;  488. 
to  extent.  1103. 

<ctre/«csa#  for  king.  1122. 
reply.  703. 

rejoin,  or  join  in  demurrer,  on  extents.  llOff. 
for  judgment  on  same.  1108. 
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RULES  and  ORDERS,  in  particular  cases, 
in  Exchequer  of  Pleas ; 
special : 

for  distringas,  on  stat  51  Geo.  III.  c.  124.  1S2.  176,  7- 
attach  ments;  491* 
^^  absolute  or  nisi.  493. 

changing  venue.  Addend,  to  p.  633. 
special  jury.  827.  (c)- 

execution,  after  nonprossing  writ  of  error.  1235.  (c). 
motion  for,  on  last  day  of  term.  518. 
service  of.  521. 

shewing  cause  against.  522,  3. 
in  Exchequer  Chamber ; 
common  : 

to  alledge  diminution.   1210.  1213. 

assign  errors.  1213,  14. 
plaintiff  in  error  not  confined  to  one  rule  in  each  term.  1214. 
special : 

for  computing  interest  on  affirmance  of  judgment.  i232. 
stamp  duty  on.  487. 
not  records.  512. 
evidence  of.  /i. 


S. 

SAILORS.  See  tit.  Seamen. 

SATISFACTION ;  See  tiu  Accord  and  Satisfaction. 
by  levy  on  Jieri facias.  1035. 

taking  body  on  ca.  sa.  1046, 7* 
entry  of;  766.  1062»  3. 
in  K.  B.  1063. 
C.  P.  Id. 
in  term.  Id, 

vacation.  Id. 
payment  on.  530.  1063. 
SCANDALUM  MAGNATUM.  624.  1179- 
SCIENDUM.  845,  6. 
SCIRE  FACIAS, 
what.  1119- 
in  general;  Id.  1120. 
to  have  execution : 

generally.  1119,  &c. 

of  other  lands,  after  eviction  on  extent.  1 1 16,  17* 
for  other  purposes : 

to  prosecute,  &c.  after  pardon  of  outlaw.  l63. 
ad  rehabendum  terram.  1127.  (fi). 

audiendum  error es ;  1140.  1219,  20. 

to  compel  joinder  in  error.  1208,  9.  1214, 15. 

false  jadgmem.  1239* 
costs  on.  959> 
processum  et  recordstm,  1158.1220. 
to  obtain  restitution,  after  reversal  of  judgment  cm  error.  1050. 

123& 
disprove  debt,  in  Mayor's  court  of  London.  1140.  (/.) 
cannot  be  sued  out,  without  a  new  warrant  of  attorney.  107,  8. 1119. 
for  the  king; 

to  have  execution : 

on  recognizance.  IO69.  1120. 
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SCIRE  FACIAS, 
for  the  king ; 

to  Ifave  execution : 

on  judgment;  1120. 

not  necessary,  after  a  year.  IO68.  1120. 

death  of  king's  debtor.  U20w 
of  bend  debt;  lOSp,  70. 1120. 
^igainst  principa].  IO69.  1120. 
sureties.  Id, 
simple  contract  debt,  when  recorded.  1070. 
deb&  found  to  be  due  to  king's  debtor ; 
on  extent.  IO94.  1120,  21. 
dian  ckmsii  extremvm.  Id. 
special  capias  utlagatum.  Id, 
a  judicial  writ.  1121. 
out  of  what  court  it  issues.  Id^ 
fialt  of  baron  not  necessary  for  issuing  it.  Id. 
form  of.  1121. 
into  what  county.  Id. 
signing.  Id. 
Icf#e  and  cetum  of .  Id. 

cannot  be  sued  out  in  vacfttion,  on  inquisiUon  after  end  of  pre- 
ceding toon.  Id. 
.amendment of.  Id. 
^  return  of; 
'   sdreftci.  1122. 

nikiL  Id. 
second  writ  of.  Id, 
rule  to  appear ;  Id. 

on  writ  returnable  last  day  of  term.  Id» 
plead.  Id. 
obtaining  further  time  to  plead.  Id. 
consequences  of  not  appearing  or  pleading :  Id. 
extent.  Id. 

entry  of  judgment  unnecessary.  Id. 
proceedings  on  appearance.  Id. 
,  to  repeal  letters  patent :  1 1 1 9,  20.  1 122. 

when  granted  of  a  thing  not  grantable.  11 22. 

on  a  fraud  or  false  suggestion.  1123. 
on  forfeiture  of  office.  Id. 
when  two  patents  are  granted  of  same  thing.  Id. 
when  granted  to  the  prejudice  of  another.  Id. 
an  original  writ  1119*  1123. 
direction  of.  1123. 
when  returnable : 

in  petty  bag  office.  Id. 
King's  Bench :  Id. 
motion  to  set  aside.  Id. 
founded  on  matter  of  record.  Id.  1124. 
mode  of  obtaining :  1 1 24. 

Jot,  &c.  Id. 
form  of.  Id. 
return  of.  Id. 

judgment  by  confession  or  default.  Id. 
pica  or  demurrer.  Id.  1125. 
trial.  1125. 
judgment  Id. 
costs.  Id. 
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SCIRE  FACIAS, 
for  the  subject; 

on  a  recognizance;  III9.  1125* 
at  common  law  :  1120. 

against  bail  to  the  action :  547. 1127. 
when  it  lies,  and  when  not.  11 27,  8. 
a  personal  action,  within  stat.  I6  &  17  Ct.  II.  c.  8.  1195. 
out  of  what  court  it  issues.  1 130,  31. 
when  it  may  be  commenced.  II29. 
form  of,  in  K.  B.  1131,  2. 

C.  P.  Id. 
not  within  stat.  27  Eliz,  c.  8.  1179. 
need  not  be  entered  in  sheriff's  book,  if  filed  ia  time.  ll6S. 
award  of  execution.  1 164. 
execution  in.  11 70,  71,  2. 
against  bail  in  error ;  1 127- 1132. 
out  of  \^hat  court  it  issues.  1 132. 
by  whom  made  out.  Id, 
form  of.  Id.  1133. 
by  statute : 

on  stat.  19  Geo.  III.  c.  70.  §  6.  407.  (c). 
after  a  year.  1126. 

death  of  conusee.  Id,  1 127. 
eviction.  1054.  11 16,  17. 
on  a  judgment;  III9. 1125. 
by  and  against  the  same  parties : 
after  a  year  and  a  day  :  1 133, 4. 
history  of,  and  when  necessary ; 
in  real  actions.  Id, 

pt^rsonal  actions.  1134,5. 
ejectment,  1135. 
after  interlocutory  judgment.  1156. 
former  #cir«/ac«M.  Id,  1140. 
error.     Append.  Chap.  XU.  §  77,  &c. 
year,  how  computed.  1130. 
when  not  necessary ; 
in  case  of  the  king.  Id, 
upon  outlawry  after  judgment.  153. 
after  execution  taken  out  within  the  year.  1136. 
defendant  is  charged  in  execotioii.  373. 
stay  of  execution  by  agreement.  579.  1137. 
error.  1137. 
injunction.  Id,  1138. 
out  of  what  court  it  issues.  1138. 
rule  or  motion  for,  in  K.  B.  497,  8. 498,  9.  {i),  1138. 

C.  P.  .497.  498,  9.  (*>  500.  1 138, 9. 
form  of;  1139. 

upon  judgment  of  inferior  court.  402, 1139. 
in  error ;  See  tit.  Error, 

quare  executionem  non;  1140. 1207,  8,  9,  &c. 

costs  on.  959.  1212. 
ad  audiendum  errores  ;  Ante^  p.  1428. 
costs  on.  959. 
processttm  et  reeordum.  1158.  1220. 
after  non  pros,  on  writ  of  false  judgment.  1010. 
for  demands  arising  after  judgment; 
in  covenant.  1140. 
annuity.  Id.  1141. 
debt  on  bond,  for  payment  of  annuity.  1141. 

money  by  instalments,  M 1143 . 
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SCIRE  FACIAS, 
for  the  subject ; 

on  ajudgmeot; 

by  and  against  the  same  parties : 
for  demands  arising  after  judgment ; 

in  debt  oa  bond,  for  performance  of  covenants.  1 142. 
to  have  execution  of  future  effects ;  1133. 
of  bankrupts.  1142,  &c. 
insolvent  debtors.  1145,  6. 
against  executors  or  administrators ; 

on  judgment  of  assets  quando  acciderint.  1 146,  &c. 
de  bonis  prapriis:  1133. 1146,  7,  8* 
.<ctre^m  inquiry.  1041.1148. 
upon  a  change  of  parties :  1148,  9. . 
by  marriage.  1149»  50. 

bankruptcy.  942,  3.  1149,  50,  51. 
death :  1151. 
of  sole  plaintiff  or  defendant; 

between  verdict  and  judgment.  941,  2.  1151. 
after  interlocutory,  and  before  final  judgment  942. 

1151,2,3. 
costs  on.  See  tit  Costs. 
of  one  of  several  plaintifis  or  defendants ; 
pending  sniK  1 153,  4. 
after  judgment,  1154,5. 
of  one  plaintiff  or  defendant ; 
after  final  judgment; 

in  ^ectment.  See  tit.  Ejectment. 
by  or  against  personal  representatives:  1155t 

&c. 
form  of«  1156,  7- 
award  df  execution  on.  11 64. 
by  administrators  de  bonis  non,  1 156. 
against  heirs  and  tertenants:  1157* 
on  death  of  one  of  several  defendants.  Id. 

1158. 
form  of.  1158. 
against  tertenants;  Id. 
in  error,  to  reverse  fine  or  recovery.  Id. 
m  replevin: 

against  pledges  for  a  return.  ^056. 
sheriff.  Id. 
generally:  1158,9- 
in  King's  Bendi ; 

where  brought  1159* 
by  whom  nuide  out  and  signed.  1158. 
teste  Kad  return  of.  1159,  60. 
when  amendable.  Il60. 
in  Common  Pleas ; 

where  brought  1159* 
by  whom  made  out  and  signed.  1158,  9* 
where  one  scire  facias  is  sufficient.  Il62. 
teste  and  return  of,  1159,  60. 
when  amendable.  Il6a 
quashing,  without  costs.  Id. 
summons.  Il6l. 
calling  for  return.  Id. 
sheri#s  return; 
scire  feci:  Id. 
onoldjttdgmeQt|inC.P«  1138. 
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SCIRE  FACIAS, 
for  the  subject ; 
generally : 

sheriff's  return; 
nikUhahet.  1161. 

scire  feci  to  one,  and  nikil  kabet  to  another.  Id. 
against  heirs  and  tertenants.  Id. 
alia$rId.U62. 

teste  and  return  of.  Il63t  3. 
filing  and  entering.  li63. 
rule  to  appear,  in  K.  B.  496, 7.  ]  l63. 

C.P.  496.1162,3. 

judgment  by  default.  1164. 
entry  of  proceedings,  in  K.  B.  Id. 
C.  P,  Id. 
appearancei  in  K.  B.  Id.  1165. 
C.  P.  Il65. 
pr€Kipefor.  Id. 
when  compulsive,  no  waiver  of  irr^larity.  535. 
imparlance,  in  C.  P.  Il65. 
declaration ; 

in  Kingfs  Bench :  Id. 
on  recognisance.  Id. 
judgment.  Id. 
Common  Pleas :  Id. 
title  of.  Id, 
good  in  part,  and  bad  in  part  7^5. 
staying  proceedings  in,  pending  error; 
against  principal.  547. 

bail.  549,  50,  51. 
pleas; 
in  abatement  1158.  II66. 
bar; 
nul  tiel  record.  667  • 
by  b^l.  719>20.  It66,&c. 
on  judgment;  II68,  9. 

by  heirs  and  tertenants.  664.  1158.  il66. 
roust  be  delivered,  in  K.  B.  699* 

orfiled,  inC.  P.  II69. 
demurrers;  699'  751.  II69. 
must  be  delivered,  in  K.  B.  Id. 

or  filed,  in  C.  P.  II69. 
issues;  Id. 

by  whom  made  up,  in  K.  B.  751.  Il69- 

and  to  whom  delivered,  in  C.  P.  1169^ 
form  of,  on  extent  in  aid,  &c.  1122.  (t)« 
nonsuit  in.  895. 

relief  on,  by  audita  quereia^  &c. ;  1170. 
after  «ctr«/ect.  1169,70. 
Utomhils.  1170. 
damages;  896.  1170. 

judgment  reversed  for.  1228. 
costs;  See  tit.  Costs^  p.  1309. 

payable  on  quashing.  9^9*  1 16O. 
award  of  execution.  1 164. 
execution.  IO67,  8.  II70,  7i»  2* 
not  within  statutes  of  limitation.  15. 
SCIRE  FACIAS  Book,  what.  1163. 

not  necessary  to  enter  scire  facias  in.  Id. 
"  FACIAS  Roll.  766. 

lERI  Inquiry.  1041.  1148. 
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SCOTLAND, 

within  statate  of  limitations.  l6. 
affidavits  sworn  in.  187*  203.  572.  Addend,  to  p.  672. 
privilege  of  peers  of,  from  arrest.  217- 
•equestration  in,  no  bar  to  arrest.  228. 
plaintiff  residing  iD,  must  give  security  for  costs.  552. 
commission  for  examining  witnesses  in.  814. 
error  from.  1181. 
'  appeals  from,  to  House  of  Lords.  Id.  Qf). 
SEAL, 

necessary  for  authenticating  foreign  judgment.  954,  5. 
SEAL  DAY, 

writ  of  error  need  not  be  tested  on.  1185. 
SEAL  OFFICE, 
when  open.  47* 

holidays  at.  Id.  48,  kc.  and  see  tit.  Holydayi. 
SEALER  of  WRITS, 

office  and  du^  of.  47* 
in  Exchequer.  52. 
SEAMEN, 

limitation  of  actions  for  wages  of.  15. 
arrest  of.  224,  &c. 
bail  of,  how  discharged.  317. 

foreign,  when  not  required  to  give  security  for  costs.  552. 
SEARCHING  for  Pleas.  582. 
SEATS  in  Churches, 

actions  for  disturbance  of:  452* 
evidence  in.  Id. 
SECONDARY  of  King's  Bench ;  37>  8. 

when  clerks  anciently  accounted  with  him.  766.  (m). 
SECONDARIES  of  Common  Pleas ; 
office  and  duties  of:  38.  40,  41. 
on  trials  at  bar.  792. 
SECURITY  for  CosU ;  551,  &c. 

.when  required.  552.  Addaut.  id. 
when  not.  552,  3,  4. 
in  Exchequer.  552.  (a). 

application  for,  when  and  how  made.  554,  5«  Addend,  id. 
signing  judgment  aAer  giving,  in  C.  P.  481. 
Prisoner's  allowance.  d88,  9* 
SEISIN,  how  stated  in  pleading ; 
of  king.  450.  (a), 
corporation.  Id. 
husband,  ^r«  uxoris.  Id. 
SEQUESTRARI  FACIAS.  1040.  (a). 
SEQUESTRATION, 
process  of;  1039i  &c. 

out  of  Chancery  f  fraud  in  executing.  1022. 
in  Scotland^  no  bar  to  arrest.  228. 
SERJEANTS  AT  LAW, 
privileges  of.  74.  627. 
SERJEANTS  INN  HALL, 

business  formerly  done  at.  285,  6. 
special  aiguments  in.  937> 
SERVICE, 

under  articles  of  clerkship.  See  tit,  Attornies. 
of  process.  See  tit.  Process. 

notices,  &c.  65,  6.  4J&7,  8.  520,  21. 

rules.  65,  6.  497.  ^99-  520,  21.  Addend,  to  p.  351. 

declaration  in  ejectment.  504,  &c. 

allowance  of  writ  of  error.  1185|  6. 
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SERVICES; 

avowry  or  cognizance  for.  67O. 
SESSIONS;  56. 

books  of.  See  tit.  Inspecting  Boohy  &c. 
attorney's  bill  taxable,  for  business  done  aL  94. 
SET  OFF ; 

at  common  law.  689. 

by  statutes.  Id.  69O. 

in  what  actions  allowed.  69O,  91* 

in  what  not.  Id. 

cannot  be  of  penalty.  691- 

general  damages.  690,91* 
debt  barred  by  statute  of  limitations.  691* 
debts  must  be  mutual,  and  due  in  same  right:  Id.  692^  3,  4» 
cases  of  partners.  69I' 

on  policies  of  insurance.  Id.  69S»  3. 
of  husband  and  wife.  69^^  3. 
executors  and  administrators.  69I9  2,  3. 
trustees.  693. 
assignees  of  bonds.  Id. 

bankrupts.  691^  2,  3,  4. 
plea  of.  581.  668.  689,  &c.  694. 
when  it  must,  or  may  be  pleaded.  673.  675.  694,  5. 
mode  of  replying  tg  plea  of,  694.  715. 
notice  of,  when  and  how  given  :  502.  689,  &c.  694,  5.  700. 
form  of.  694. 

cannot  be  given  with  plea  of  immi  estfagtum,  in  c&vemmt.  095, 
proceedings  on.  Id.  696. 
particulars  of.  6l3, 14,  15.  '    .        ,        .  ,  ^  . 

of  costs,  or  debt  and  costs,  in  one  action,  against  those  in  anoUier.  102,  ^ 

1006,7* 
on  awaid.  862,  3.  866.  870. 
debt  not  allowed  in  cross  action,  when  defendant  b  in  executioD.  1040. 
SETTING  aside  Awards.  See  tit.  Arbitration. 
Executions.  1049. 
Inquisitions.  6OI.  9^1* 
JudgmenU  by  default.    See  tit.  Judgments. 
Pleas.  475.  485»  6.  582.  663,  4,  5.  704,  5. 
Proceedings ; 

on  bail  bond.  323«  4.  3^0. 
against  sheriff.  338,  9«  40. 
for  irregularity :  455,  6.  502,  3.  533,  &c. 

costs  on.  537* 
difference*between,  and  sta^ng  proceedings.  536, 7- 
SEVERAL  FISHERY, 

justification  under  right  of.  071  • 
SEVERAL  PLAINTIFFS, 

signing  note  on  lords'  act.  388,  9« 
judgment  on  warrant  of  srtterney ;  571. 
affidavit  for.  573. 
SEVERAL  DEFENDANTS,  process  against.  168,  9- 
declaring  against.  Id.  423.  455,  6.  479- 
security  for  costs  when  not  required  in  action  by.  552, 3. 
one  of,  cannot  bring  money  into  court,  642* 
making  up  issues  against.  7^6. 
notice  of  trial  to.  797* 
execution  against  one  of.  1047* 
costs  in  actions  against.  1000,  &c.  1006. 
SEVERAL  COUNTS,  or  Picas,  costs  of.  923.  985,  &c. 
ISSUES,  how^made  up:  7^-  756,  7. 
costs  of,  on  inclosure  act.  Sfi^  9* 
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SHAM  PLEAS,  discountenanced.  581,2,3.  702.  743.  (cf). 
SHERIFF, 

an  officer  of  the  court.  52. 
duty  of.  Id, 

punishable  for  misbehaviour.  Id, 
attornies  not  liable  to  serve  the  office  of.  75. 

when  not  liable  for  costs,  on  discharging  defendant  after  notice.  102. 
how  discharged,  on  reversal  of  outlawry.  l64. 
bis  officers.  237,  8. 
warrant.  238. 

authority  under  writ.  237*  8. 
not  bound  to  take  notice  of  defendant's  privilege.  218.  222.  236.  241.  (6.) 
entering  liberty,  without  a  nm  omittat*  239-  1072. 
his  duty  upon  an  arrest ;   242,  &c. 

by  special  bailiff.  328,  p. 
under  stat.  43  Geo.  III.  c.  4fi.  §  2.  249,  &c. 
on  extents.  1072,  3.  1081. 
treatment  of  prisoners,  arrested  on  mesne  process :   251,  &c. 
when  to  carry  them  to  county  gaol.  252,  3. 
penalty  on,  for  misbehaviour.  255,  6. 
duty  upon  a  special  capias  utlagatum,  1 56. 

ca,  sa.  where  he  receives  debt  and  costs.  1045,  6. 
has  no  right  to  take  fees,  at  common  law,  for  execution  of  process.  255. 
what  fees  he,  or  his  officer,  may  take,  by  stat.  23  Hen.  VL  c.  9*  Id,  256. 
in  what  cases  liable  for  escape,  and  in  what  not.  245.  253.  258,  9*  307* 

331,2.  1046.  1048,  9. 
when  he  may  return  a  rescue.  260. 
rule  for,  to  return  writ:  319-  328,  &c. 
in  what  cases  it  cannot  be  had.  328»  9* 
at  what  time  it  may  be  taken  out.  329> 
from  whom  obtained,  in  K.  B.  Id, 
C.  P.  Id. 
service  of.  Id,  330. 
motion  to  set  aside.  Addend,  to  p.  329. 
when  ta make  his  return.  122.  329. 
liable  to  attachment  for  not  making  it.  330. 
of  county  palatine  answerable  for  contempts.  335,  6. 
his  return,  and  when  liable  to  action  or  attachment  thereony  and  when  not. 

126,  7i  330.  332,  &c.   1046. 
to  process  by  original.  126,  7. 
when  rule  expires  in  vacation,  in  K.  B.  330. 

C.  P.  Id. 
as  between  new  and  old  sheriff.  Id. 
rule  for,  to  bring  in  body:  319.  332. 

at  what  time  it  may  be  uken  out.  333. 

cannot  be  taken  out,  till  time  for  putting  in  bail  has  expired.  Id. 

should  be  given  without  delay.  Id. 

from  whom  obtained,  in  K.  B.  Id. 

C.  P.  42.  333.  496.  (fi). 
affidavit  of  service  of.  334. 
liab)e  to  attachment,  for  not  bringing  in  body :  Id,  335,  6. 
origin  of  this  practice.  331,  2. 
how  far  liabl^  thereon.  337,  8. 
liability  of,  on  attachment,  for  costs  in  actions  on  bill.  Id, 

for  Uking  insufficient  pledges  in  replevin,  337.  (k). 
not  liable  to  action,  for  refusing  bail,  on  attachment  out  of  Chancery.  244. 
how  proceeded  against,  if  he  take  bail  thereon.  Id. 
when  discharged ; 

by  render.  306,  7.  335. 
laches.  333.  338. 
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SHERIFF, 

when  discharged ; 

by  cogfuyoiL  338. 

putting  in  bail,  &c.  339* 
when  not  discharged ; 

by  render.  307.  335. 

payment  of  sum  sworn  to,  on  stat.  43  Geo.  III.  c.  46.  §  2.  337. 
death  of  defendant,  after  contempt  incurred.  Id. 
or  his  bail,  may  put  in  and  justify  bail  above,  by  their  own  attorney.  2^. 

JddauL  to  p.  108. 
need  not  justify  bail,  to  set  aside  irregular  attachment,  in  C.  P.  280, 81. 
allowance  to,  for  bringing  up  defendant  on  habeai  corpus,  352. 
in  what  cases  entitled  to  poundage.  106l,  2«  IO96,  7, 8. 
his  power  and  duty,  in  taking  bail  on  attachment.  243,  4.  494. 

under  writs  of  execution.  1028,  &c.  1072,  &c. 
property  in  goods  taken  in  execution.  1030. 
duty  in  selling  them.  Id. 
time  enlarged  for  making  his  return  to  Jieri  facias.  1033, 4. 
staying  proceedings  in  action  against.  1034. 

his  return  to  process  of  execution.  142,  3.  1034,  &c  1045.  1128. 
not  bound  to  execute  writ  of  false  judgment,  without  being  paid  his  fees.  123S. 
actions  by.  See  tit.  Actions. 
against ;  Same  title. 

declaration  in.  259.  453. 
SHERIFF'S  COURT  of  LONDON, 

return  that  defendant  was  taken,  he.  on  plaint  levied  in.  408.  (tf). 
SHERIFFS  OFFICERS,  &c.  237,  8.  251,  2.  253,  &c. 
agreements  with,  to  put  in  bail,  &c.  245. 
cannot  be  bail.  270,  71. 
actions  by.  245,  6.  340. 

against,  on  stat.  32  Geo.  II.  c.  28.  §  12.  255,  6.  542. 

for  money  levied  by  distress,  after  reversal  of  outlawiy.  1032. 
SHEWERS, 

on  view.  831,  2. 
SHIPS  ARTICLES, 

delivering  copy  of.  61O. 
SHORT  NOTICE  of  Trial.  See  tiu  TriaU. 

Inquiry.  See  tit.  Inquiry. 
SHROPSHIRE, 

next  English  County  to  North  Wales.  792. 
SI  TE  FECERIT  SECURUM.  See  tit.  Awe. 
SIDE  BAR  Rules.  See  tit.  Rules  and  Orders. 
SIDE  CLERKS,  in  Exchequer.  52.  85.  89. 
SIGNING  PLEAS.  See  Ut.  PUas  and  Fkading. 
SIMILITER;  485. 

adding,  in  C.  P.  752. 
striking  out,  and  demurring.  761. 
want,  or  improper  addition  of,  amendable.  932. 
SIMPLE  CONTRACT  DEBTS, 
to  king;  1066. 

mode  of  recovering.  1070,  71. 
from  what  time  lands  are  bound  by.  IO75, 6. 
SINGLE  DAMAGES.  See  tit.  Damages. 
SLANDER.  See  tit.  Words. 
SMALL  DEBTS, 

dischai;ge  of  prisoners  in  execution  for.  394,  5.  1145,  6* 
SOLDIERS,  :^  t  t 

arrest  of.  224,  5. 

"appearance  in  actions  against.  269. 
t:eeding8  on  bail  bond  given  by.  324. 
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5OLDIERS, 

place  of  life  guardsman  saleable  under  Lords'  act.  388. 
aUter  of  officer's  full  or  half  pay.  I(L 
SOLICITOR, 

on  equity  side  of  Exchequer,  cannot  practise  as  such  in  Chancery.  67- 
SOLVIT  AD  DIEM, 
plea  of ;  675. 
nust  be  delivered.  583. 
need  not  be  signed,  in  K.  B.  699* 
not  formerly  signed,  in  C.  P.  70O. 
evidence  on.  I?*  18,  19- 
SOLVIT  POST  DIEM, 
plea  of;  675. 

when  it  must  be  pleaded.  17f  18. 
SON  ASSAULT  DEMESNE, 
must  be  pleaded.  677^ 
plea  of,  generally,  in  defence  of  self.  670. 

third  persons.  Id. 
specially,  with  an  iri  motus.  Id, 
need  not  be  signed  or  filed,  in  K.  B.  699* 
need  not  be  signed,  in  C.  P.  700. 
new  assignment  on.  72  !• 
issue  on,  by  whom  made  up.  751* 
SOUTH  SEA  HOUSE,  Books  of,  inspecting.  6 17. 
SOUTHWARK, 

direction  of  process  in.  172. 
court  of  requests  for.  970»  &c. 
SPECIAL  ARGUMENTS;  526,  7- 

*  days  appointed  for,  in  C.  P.  Id.  777,  8. 

in  Seijeant's  Inn  Hall.  937. 
SPECIAL  ASSUMPSITS.  2,  3. 
SPECIAL  BAILIFF, 

appointment  of,  discharges  sheriff.  328,9-  1035.  1046. 
SPECIAL  CASES, 

origin  of.  9^5. 

what,  and  how  drawn.  Id.  906. 
turning  into  special  verdict.  906. 
not  allowed,  on  trial  of  indictment  at  sessions.  Id. 
on  convictions  and  settlements.  Id. 
setting  down  for  argument,  in  K.  B.  525,  6. 

C.  P.  526,  7. 
amending.  9^* 
costs  on.  Id.  907. 
SPECIAL  CAUSES, 

when  set  down  for  argument,  in  K.  B.  525,  6. 
in  what  order  argued.  526. 
SPECIAL  DEMURRERS.  Sec  tit.  Demurrer. 
SPECIAL  JURY  ;  See  tit.  Jury. 

costs  of.  826, 7' 
SPECIAL  PLEADERS, 

stamp  duty  on  certificates  of.  70,7L 
SPECIAL  PLEAS.  See  tit.  Pleas  and  Pkadmg. 
SPECIAL  VERDICT.  See  tit.  Verdict. 
SPECIALTIES, 
to  king ;  IO66. 

proceedings  on.  IO68, 99  70. 
from  what  time  lands  are  bound  by.  1075. 
STAMPS, 

on  articles  of  clerkship ;  58, 9- 
aisigAment  of.  62t 
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STAMPS, 

on  admission  of  attornies.  65* 
certificates  of  attornies.  69* 

special  pleaders,  draftsmen  in  equity,  and  conreymcen,  70» 

71. 
memorandum  of  warrant.  110,  11.  176, 
writs.  179. 
commission  to  take  affidavits.  202.  (a). 

special  bail.  272.  (t). 
bail  bond ;  246. 

assignment  of.  322* 
appearance.  263. 
bail-piece : 

common.  265. 

special.  274. 
declaration.  358.  360.  46l. 
judgment  of  non  prot^  for  not  declaring.  4/6s. 
rules  to  plead,  &c.  487.  703. 
writs  oi  certiorari.  403.  12 16. 
rules  of  court,  and  entries  and  copies  thereof:  512. 
affidavits,  and  copies  thereof:  51 6. 

when  one  stamp  is  sufficient  for,  or  several  are  required.  Id.  517* 
summonses  and  orders.  532. 
warranto  of  attorney,  and  defeasances ;  564,  5. 

may  be  affixed  at  any  time,  on  payment  of  penalty.  565. 
interlocutory  judgments.  586. 

deputation  to  take  inquisition,  on  writ  of  inquiry.  594.  (6). 
inquisition.  6OO9  601. 
general  issue.  6S9» 
special  pleas,  and  copies  thereof.  Id, 
rule  to  reply.  487*  703. 
judgment  of  non  pros,  for  not  replying.  704. 
replication.  723,  4. 
demurrer.  727- 
issue.  751. 
paper-books.  Id, 

judgment  as  in  case  of  nonsuit.  812. 
record  of  nisi  print.  846. 
commission  to  examine  witnesses.  840. 
interrogatories.  Id, 
copies  of  depositions.  Id. 
awards.  860.874. 
posteas.  90s, 
finaljudgment,  in  debt.  586. 

on  inquiry.  6OO,  601. 
postea.  937. 
recognizance,  statute  merchant,  or  statute  staple.  1113, 14» 
error; 

writs  of.  11 82. 

assignments  of.  1215. 

pleasor  joinders  in.  1222. 
not  liable  to : 

copies  of  demurrer  books.  777- 

paper  books  in  error.  1223. 

appointment  of  umpire.  857* 

minutes  of  judgments,  in  House  of  Lords.  9^^* 
exemptions  from ; 

in  case  of  paupers.  112. 

of  orders  made  on  application  of  a  prisoner^or  insolvent  deMor.  532f 
for  delivery  of  particulars  of  plaintiff '&  demand*  I1L 
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STAMPS, 

exemptions  from ; 

of  orders  for  staying  proceedings,  on  payment  of  debt  and  costs.  532. 
time  to  plead,  reply,  or  rejoin,  after  first  order.  Id. 
rule  to  produce  deed  to  be  stamped.  501.  fill, 
evidence  in  action  on  note  improperly  stamped,  &c.  6l5. 
in  what  cases  court  will  not  set  aside  award,  for  improper  stamp.  674« 
penalties  relating  to,  how  recovered.  72<  541. 
STANNARIES, 

error  from  court  of,  in  Cornwall.  1178. 
STATUTE  of  LIMITATIONS.  See  tit.  Limitation  of  Actiom. 
STATUTES.  See  Table  of  Statutes,  prefixed  to  the  work. 
STATUTES  MERCHANT;  1111,  12.  1126. 
what.  Id. 

sump  duty  on.  1113,  14. 
process  on : 

capias  si  laicus.  1 115. 
writ  to^  extend  lands,  &c.  Id. 
against  cliTk.   1065.1115. 
STAPLE;  1068,9.  1111,  12.  1126. 
what.  Id. 

sump  duty  on.  1113,14. 
process  on : 

against  body,  lands  and  goods.  1115,  l6. 
liberate.  1116,  17,  18. 
from  what  time  they  bind  the  lands ; 
at  common  law.  1114. 
by  sutute  of  frauds.  Id. 
registering,  in  Middlesex  and  Yorkshire,  Id. 
scire  facias  on,  \inueccb9ATy.  1126,7. 
STAYING  PROCEEDINGS, 

motion  and  rule  for,  when  and  how  made.  502.  537,  &c. 

on  last  day  of  term.  519. 
In  actions  on  attornies'  bills,  in  C.  P.  99, 

bail  bonds  ;  323  to  327-  502. 
rule  for :  324. 

affidavit  in  support  of.  Id. 
against  attorney,  neglecting  to  plead  his  privilege.  219. 
for  debt  under  5/.  972,  3.  (/)• 
sheriff;  338,  9,  40.  1034.  1171.  Addend,  to  p.  1035. 
practice  on.  539. 
when  the  debt  sued  for  is  under  40s.  502.  537t  8. 
in  penal  actions.  538,  Sec. 

actions  against  Governors  of  Bank.  542,  3.  ' 

fur  escape.  340. 
libels.  542. 

general  damages.  543,  4. 
o( replevin;  543. 

on  highway  act.  545. 
on  replevin  bond.  Id. 
of  trespass ;  543,  4. 

after  recovery  in  replevin.  544. 
by  feme-covert,  in  her  husband's  name.  546. 
trover.  544. 
upon  the  merits.  545,  6. 
pending  another  action  for  same  cause.  544,  5. 
bill  in  Chancery,  &cc,  545. 
reference.  Id.  855. 

4z 
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STAYING  PROCEEDINGS, 

pending  writ  of  error ;  546,  7,  &c. 

in  debt  or  icirejfacioa  on  judgment  547 ^  &c«  1186. 

on  recogniance  of  bail,  in  K.  B.  549«  50,  51. 1201. 
C.  P.  549,  50. 
Exchequer.  5SC 
till  security  be  given  for  cosU,  in  K.  B.  551,  &c« 

C.  P.  552,  &c. 

Exchequer.  Addend,  to  p.  554. 
payment  of  costs  of  former  aetiolu  555, 6»  AddauL  to  p.  5S6. 
on  payment  of  debt  and  coeta ;  567f  &€• 
in  assumpsit^  on  bill  of  exchange.  558. 
penal  actions.  Id. 
debt  on  single  bill.  Id. 
bond ;  558,  &c. 

for  performance  of  covenants.  558. 

payment  of  money.  Id.  559,  60.  Addend,  to  p.  560. 

annuity^  interest,  or  money  by  instalments. 

560,61. 
bail-bond.  558,9- 
recognizance.  559*  1130. 
tfectment,  for  non-payment  of  rent.  56l,  2. 
by  mor^^ee.  56^^  3. 
on  verdict,  after  bill  found  against  witnesses  for  perjury.  914. 

execution,  in  vacation.  532. 
difference  between  setting  aside,  and  staying  proceedings.  536,  7* 
STET  PROCESSUS.  704.  712.  810.  86l.  938. 
STIPULATED  DAMAGES; 
arrest  for.  206,  7. 

difference  between,  and  penalties.  175.  (t). 
STOCK  JOBBING  ACT, 

cannot  be  pleaded  with  nan  asiumpni.  680. 
STRIKING  out  COUNTS.  See  tit.  Superfluous  Counts. 

superfluous,  indecent,  slanderous,  or  impertinent  matter.  6S9« 

Addend,  id. 
Pleas,  pleaded  without  leave  of  court,  in  C.  P.  684. 
Special  pleadings,  and  giving  general  issue.  See  tit.  Issues^  aod 

Trudi. 
SmititeTf  and  demurring.  See  same  titles. 
SUBMISSION  to  Arbitration.  See  tit.  Arbitration. 
4SUBPCENA  ;  See  tit.  Witnesses. 

in  Exchequer.  105.  158. 176, 7,  8. 

on  writ  of  inquiry.  59%  600. 

attachment  for  disobeying ;  492,  3.  835, 6,  7- 

should  be  moved  for  as  soon  as  possible.  836. 
witness  must  be  called  on,  at  trial.  Addend,  id. 
SUGGESTIONS, 

of  creditoi^s  electing  to  proceed  under  commission  of  bankrupt.  229* 
bleaches,  on  stat.  8  &  9  ^-  HI.  c.  11.  §  8. ;  602,  &c.  715,  &c.  1142. 
when  necessary,  and  when  not.  603,  4. 
form  of.  604.716,17. 
practice  on.  604. 
deaths,  &c.  759, 60.  942.  1153, 4. 
for  awarding  venire  out  of  common  course.  696.  628. 7^3, 9, 60. 
costs,  on  court  of  conscience  acts.  503.  538-.  973, 4. 

Stat.  43  Geo.  III.  c.  46.  §  3.  997,  8. 
double  or  treble  costs.  503.  1002,  3,  4. 
nonsuit,  on  fTe/IcA  judicature  act.  83,4.500.983,4. 
prohibition,  not  verifying  in  six  months.  959,  60. 
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SUMMONS, 

by  original.  See  tit.  Process. 
on  process  in  Exchequer;  158. 

against  members  of  the  House  of  Commons,  117* 
pone,  or  recordari^  &c.  420* 
scire  facias.  Il6l. 
SUMMONS  and  ORDER, 
practice  by;  531,  2. 
in  vacation.  Id. 
for  staying  proceedings,  on  bail-bond.  3^5, 6.  558,  9* 

payment  of  debt  and  costs.  557. 
Uxing  bill  of  costs,  in  K.  B.  99. 
C.  P.  Id. 
obtaining  prisonei's  discharge.  374,  5. 
time  to  plead ; 
unattended,  must  be  discharged  before  signing  judgment,  in  C.  P.  484* 
aUter  in  K.  B.  Id. 

no  waiver  of  rule  to  plead,  in  C.  P.  487* 
further  time,  not  grantable  till  previous  order  drawn  up.  483.  6l4. 
setting  aside  execution,  &c.  532. 
amendments  commonly  ma4e  by*  729* 
stamp  duty  on.  532. 
service  of.  65^  6.  48^.  521. 
attendance  on ;  80. 

affidavit  of.  99.  375.  483. 
how  far  a  stay  of  proceedings.  482,  3. 
SUMMONS  and  SEVERANCE.  146.  1175.  1215. 
SUNDAY, 

how  it  affects  the  beginning  or  ending  of  terms.  121. 
return  days  on.  122^ 

executing  process  on.  239,  40.  258.  493.  520. 
when  accounted  a  day  in  legal  proceedings.  309-  487'  595.  703,  4. 
when  not  490.  703,  4.  910. 1129-  ll63. 
rule  nisi  for  attachment  cantiot  be  served  on.  240.  493.  520. 
inquiry  c^not  he  executed  on.  598. 

not  a  day  forgiving  or  countermanding  notice  of  trial,  in  C.  P.  799* 
scire  facias  lying  in  sheriff's  office.  1129* 
SUPERFLUOUS  COUNTS, 

or  matter,  striking  out :  502.  638,  9.  1 171.  Addend,  to  p.  638. 
motion  for,  when  made,  in  C.  P.  639- 
costs  on*  638. 
SUPERSEDEAS, 

when  granted  to  certiorari.  403. 
arrest  after.  198, 9« 
upon  outlawry.  152,  3.  158.  l63. 
to  sheriff,  &c.  or  warden ; 

on  bailing  prisoner  in  vacation.  303,  4. 
for  not  declaring.  343,  4.  374,  5. 

proceeding  to  judgment,  or  execution.  367,  8.  374,  5. 
rule  or  order  for,  in  C.  P.  376. 
cannot  be  pleaded  to  action  on  judgment.  378. 
of  execution.  See  tit.  Error. 
SURETY, 

when  and  how  discharged,  on  hai;ikruptcy  of  principal,  and  when  not.  231, 

2,  3,  4.  Addend,  to  p.  232. 
remedy  for,  against  principal.  232.  Addend,  id. 
on  replevin  bond,  executed  by  one  only.  245.  (a). 

not  discharged  by  giving  time  to  principal.  3l6. 
SURPLUSAGE.  460. 687,  8.  926. 
SUR-REBUTTERS.  See  tit.  PUas  and  Pleading. 
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SUR.REJOINDERS.  Sec  tit.  Fleas  and  Pleading. 
SURRENDER, 

in  discharge  of  bail.  See  tit.  BotY,  and  Priwners. 
SURVIVORSHIP. 

scire  facias  when  necessary  on.  1153,  &c. 
SUSPICION  of  FELONY, 

justification  on.  67 1.  678. 
SWEARING  JURY.  See  tit.  Jury. 


TALES.  Sec  tit.  Jury. 
TAVERN, 

justification  under  right  to  enter.  671* 
TAXATION ;  See  til.  Costs. 

rule  to  be  present  at.  Same  title, 
costs  of.  92,  ^c.  lOO, 
TAXES ; 

notice  of  action  to  collectors  of.  31. 
bail  rejected,  for  not  paying  arrears  of.  294. 
costs  in  actions  relating  to.  1003. 

must  be  paid  to  collector,  under  execution,  &c.'  1030^  31, !?. 
levari  facias  for  arrears  of.  1065. 
TENANCY  in  COMMON, 

plea  of,  in  trespass  to  personal  property.  670* 
reo/ property.  67 1. 
TENANTS, 

in  common.  2.  659> 

in  tail,  or  for  life,  averment  of  life  of.  442.  (e).  450. 
TENDER, 

of  debt,  must  be  made  before  action  brought.  33. 
amends,  in  action  for  involuntary  trespass.  Id. 
in  bank  notes,  not  legal.  209. 

negativing,  in  affidavit  to  hold  to  bail.  209,  10,  &c. 
gold  coin,  declared  to  be  the  only  legal  tender.  209.  {g). 
when  it  may  be  made.  l66* 
plea  of,  in  assumpsit.  672. 
covenant.  673. 
trespass.  67 1. 

mode  of  entitling  declaration  on.  431,  2. 
evidence  on.  753. 
must  be  pleaded  in  assumpsit.  672. 

debt  on  simple  contract.  673. 
bond.  675. 
in  what  time  it  must  be  pleaded.  474, 5. 
may  be  pleaded  after  imparlance.  Id. 

cannot  be  pleaded  with  non  assumpsit^  or  non  est  factum^  &c.  680. 
mode  of  concluding  plea  of.  689- 
paying  money  into  court  on :  644. 

judgment  may  be  signed  for  want  of.  SB^,  644. 
taking  money  out  of  court  on :  644. 

effect  of,  in  action  for  double  value.  649*  (/)• 
nonsuit,  after  plea  of,  not  allowed.  895. 
admits  contract  and  facts  stated  in  declaration.  647}  8. 
costs  on  plea  of.  S^7' 
TENOR  of  Record,  certifying.  782,  dec. 
TERM, 

what  may  be  moved  on  last  day  of.  518,  I9,  20.  739* 
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TERMS  and  RETURNS:  120,  &c. 

issuable.  121. 
TERMS,  for  YEARS ;  Sec  tit.  Leatet. 

may  be  extended  or  sold  on  elegit^  1052. 
extent.  1077- 
TERM'S  NOTICE,, 
to  plead ;  480. 

when  necessary,  and  when  not.  M  481* 
reply.  70S. 
oftriaU 

when  necessary}  and  when  not.  T97f  8. 
inquiry,  in  K.  B.  596, 11S6.  (6). 
C.  P.  Id. 
Exchequer.  5S6. 
may  be  given  in  K.  B.  without  previous  notice  of  intention  16  proceed.. 

role  for  judgment,  not  necessary  after  four  terms.  910. 
must  be  given  before  essoin  day.  480.  703. 
does  not  extend  beyond  the  term.  Id. 
TERTENANTS, 
what.  1157. 
scire  facias  against;  Id.  1158. 

in  ejectment.  1135.  (a).  1^155. 

error,  to  reverse  fine  or  recovery.  1 758. 
pleas  by.  664.  1158.  Il66. 
TESTATUM  WRITS.  See  tit.  Ca.  sa.  Fteri facias,  and  Procesi. 
TESTE  and  RETURN, 

of  attachment  of  privilege.  84. 
original  writ.  129,  3. 
process  by  original :  Id.  146,  7* 

distringas,  in  C.  P.  128. 
against  peers,  &c.  137* 
to  proceed  to  outlawry.  146,  7* 
vfih  q{  exigi  facias.  150. 
proclamation.  151. 
by  bill  against  members,  &c.  139* 
bill  of  Middlesex,  or  latitat,  &c.  17 1,  &c. 
capias  qvare  clautumf regit.  Addend,  to  p.  174. 
process  in  Exchequer.  178. 
writ  of  covenant,  for  levying  fine.  732,  3. 
entry,  for  suffering  recovery.  Id. 
summons.  739* 
jury  process.  823. 
fieri  fadas.  1015. 
aUas  and  plaries,  Ac.  1039. 
capias  ad  satisfaciendum  ;  1044,  5. 

to  charge  bail.  1129- 
commissiou  to  find  simple  contract  debts  for  the  king.  1070. 
extent  in  chief.  1072. 
writ  of  diem  clausU  extremum.  1082. 
scire  facias.  1159, 60.  Il62,  3.  1210,  II. 
error; 

writ  of.  1181.1185. 
execution  in.  1236. 
certiorari.  12l6. 
TIMBER, 

justification  under  right  of  entry  to  cut  down.  67 1. 
TIME  for  Pleading.  See  tiU  Pleas  and  Pleading, 
TIPSTAFFS.  46,  7.  53. 
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TITHES, 

lease  of,  how  stated  in  pleading.  450. 
amendment  of  recovery,  by  inserting,  &c.  737". 
action  for  not  setting  out.  64^7. 957,  8,  9.  968.  1 194. 

retention  of,  within  slat.  39  &  40  Geo.  III.  c.  104.  96S. 
justification  under  right  of  entry  to  fetch  away.  67I. 
prohibition  for,  in  ecclesiastical  court.  9^9*  00. 
TITLE, 

of  affidavits;  202.  513,  14,  15. 

ambiguity  in.  Addend,  to  p.  514. 
summons  to  deliver  attorney's  bill.  99* 
declaration :  430,  &c. 

amendment  of,  in  penal  action,  refused,  f  45. 

transcript,  allowed  after  error.  748. 
in  scire  facial.  1148. 
issue.  752,  3.  757* 
when  specially  shewn  in  pleading.  449,  &c. 
bow  set  forth.  Id. 
pleas  in  bar  under.  67O. 
less  than  freehold,  plea  of.  67 1. 

may  be  given  in  evidence  under  general  issue,  in  trespass.  677. 
conveyance  of,  when  necessary  to  be  shewn  on  award,  867. 
defectively  set  forth,  aided  by  verdict.  925,  6. 
aliier,  of  defective  title.  Jd, 
TOLL, 

disturbance  of.  452.  (a). 
TORTS.  4,  5,  6.  193,  4.  903.  (a).  1231.  and  see  lit.  »^nwr». 
TOWER  HAMLETS, 

court  of  requests  for.  97O. 
TRADERS, 

real  estates  of,  assets  in  equity  for  payment  of  debts.  945,  6. 
TRANSCRIPT;  1202,  &c. 

in  what  cases  amendable.  747»  8. 
diminution  contrary  to,  not  allowed.  1212.  (/). 
TRANSCRIPT  MONEY.  1203. 
TRAVERSE ;  See  tit.  Pleas  and  Pleading. 
of  Office.  See  tit.  Extents,  and  OjUces* 
TREASURY  RULES,  in  C.  P.  4p5,  &c.  498,  9-  («)•  499-  Id.  (fy.  519. 
TREBLE  COSTS.  See  tit.  CoAs. 

DAMAGES.  See  tit.  Damages. 
TREES, 

action  against  township  for  burning,  141.  {a). 
TRESPASS, 
action  of; 

when  it  lies : 
in  general.  6. 

for  arresting  defendant  by  wrong  name.  456. 
by  feme  covert,  in  her  husbaiid's  name.  546. 

sheriff,  for  goods  talcen  in  execution.  1022.  1080. 
when  not : 

against  constables,  &c.  without  demanding  eof^  of  wanvfit.  8I9  5U 
by  sheriff.  See  tit.  Actions^  and  Sheriff. 
against  sheriff.  Same  titles, 
after  setting  aside  judgment  and  execution.  586. 1049, 
limitation  of.  14,  15. 

arrest  in,  not  allowed  without  special  order.  193. 
declaration  in ;  467,  8. 
venue.  43^. 
beginning  of.  438,  9. 
joining  different  counts,  or  causes  of  action.  5.  (b).  10. 
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TRESPASS, 

action  of;  , 

deckr«tioD  in ; 

what  damages  may  be  laid  in.  44S. 
to  persoDal  property.  452. 
staying  proceedings  in ;  543,  4.  546. 

after  Kecovejry  in  rq^Uvin.  544,  5. 
pleas  in; 

to  persons.  67O. 
personal  property.  liL  671. 
real  property.  671* 
when  to  be  delivered.  £99* 
issues  in,  on  son  assault  $  by  whom  made  up.  751. 
evidenoe  in ;  885,  6. 

of  writ  being  sued  out  in  time.  183,  4. 
by  bankrupt  against  his  assignees.  697$  8. 
on  general  issue,  and  pka  of  clandestine  rqmoval  of  goods,  to  avoid 

digress.  885,  &. 
verdict  in,  00  several  counts.  901,  2. 
judgment  in.  938. 
damage  in,  when  aggravated  by  a  bbe  charge.  448.  898. 

some  defendants  are  acquitted.  902. 
costs  in ;  See  tit.  Costs. 
on  several  counts.  985,  &c« 
double  pleading.  684t&c. 
execution  in.  1008. 
TRIAL, 

by  the  record.  See  tiu  Nml  tiel  Record. 
country ; 

at  bar;  787.793-1107. 
history  of.  787* 

in  what  cases  granted,  and  io  what  not«  Id.  788,  &c. 
in  lonrfos.  789- 

county  palatine.  14* 
motion  for,  when  made.  501.  503. 789i  90. 
upon  what  terms  granted.  790. 
notice  of  trial,  in  K.  B.  J4.  79  <• 

to  prothonotary  or  secondary » in  C.  P.  791* 
enteiiag  cauae.  Id. 
cflipies  of  issue.  Id. 
jury,  special :  Id. 

of  what  county.  Id. 
notice  to.  Id. 
process:  Id.  79^ 
tales.  Id. 
duty  of  officers  of  court  on,  in  K.  B.  792. 

secondaries,  in  C.  P.  Id. 
new  trial  after.  Id.  912. 
costs  of,  when  plaintiff  19  poor.  789»  90* 
at  nisi  prius  ;  787*  792^  fee.  1107- 

of  several  issues  in  same  cause.  750. 
writ  of  right.  788. 

ejectment,  on  stat.  1  Gep.  IV.  c.  87.  §  2.  Addend,  to  p. 

900.  1013. 
in  wJMt  ODVAty :  758,  9-  792* 

where  impactiW  trial  cmmot  be  had.  501.  503.  626. 

758.  792. 
where  venue  is  laid  in  county  of  city,  or  town  corporate. 

758,  9. 
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TRIAL,  by  the  country, 
At  nui  priu*  ; 

where  venue  is  'laid  in  Wales,  or  Berwick  upon  ^Tweed^  &c.  792. 
in  Middlesex.  Id.  793. 
L<mdon:  793. 

days  appointed  for,  in  K.  B.  and  C.  P.  Jd. 
Exchequer.  Id,  79^» 
losing,  what  is  meant  by,  and  effect  of.  322.  326.  d39»  40. 
notice  of;  794,  &c. 
where  given.  111. 
to  whom  :  Id.  794. 

attorney  or  agent,  in  country  causes.  794* 
entry  and  service  of,  in  Exchequer.  Id. 

upon  paper  book,  when  it  shall  serve  for  general  issue,  in  K.  B.  Id, 

795. 
back  of  plaintiff's  pleading,  in  C.  P.  795. 
delivering  replication,  &c.  in  Exchequer.   Id, 
in  what  manner  given ; 

where  there  are  several  defendants,  &c.  Id. 
time  allowed  for ; 
in  London  and  Middlesex:  326.  79St  6. 
for  the  adjournment  day.  796. 
country  causes :  Id.  797. 
how  reckoned.  796.  (e). 
where  defendant  changes  his  residence.  Id.  797. 

resides  abroad.  797' 
on  old  issue.  Id.  798. 

term's  notice.  See  tit.  Term's  Notice. 
on  extents.  1107. 
short  notice :  485.  798. 

what,  in  town  causes.  485. 

country  causes,  in  K.  B.  Id. 
C.  P.  Id. 
when  defendant  is  not  obliged  to  take  it.  79S. 
countermand  of,  in  K.  B.  111.  798,  9. 
C.  P.  Id. 
Exchequer.  799. 
continuance;  Id. 

of  void  notice  may  operate  as  a  new  one,  in  C.  P.  795. 
new  notice,  when  necessary.  799,  800.  924. 
costs  for  not  proceeding  to;  497,  8.  800,  801,  2. 

rule  for,  in  C.  P.  497. 
by  proviso  ; 

when  it  may  be  had : 

in  civil  cases,  in  K.  B.  802,  3. 
C.  P.  803. 
on  feigned  issues.  802.  (g). 
criminal  cases.  803. 
rule  for,  in  K.  B.  Id.  804. 

C.  P.  804. 
notice  of.  798.  804. 
jury  process.  822,  3. 
nonsuit  on.  804. 
in  error.  1223. 
putting  off,  for  absence  of  witness ;  813,  &c. 
other  causes.  81 7.  840. 
not  allowed,  for  plaintiff.  814,  15. 
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TRIAL,  by  the  country, 
ulninprius; 
putting  off ; 

notallowed^  after  sham  plea,  &c.  813,  14. 

pending  suit  in  spiritual  court.  817* 
of  informations,  in  the  Exchequer.  814. 
motion  for,  when  and  how  made,  in  K.  B*  502, 3.  814^  15. 

C.  P.  815. 
ainisiprius:  Id.  81 6. 

not  allowed,  in  C.  P.  851. 
notice  of.  81 6. 
affidavit  for.  /c/.  817. 

when  money  must  be  brought  into  court  on.  813, 14.  815. 
entering  cause  for ; 
in  King^s  Bench : 

in  London  and  Middlesex  ;  848,  9- 
at  the  assizes.  850< 
in  Common  Pleas: 

in  London  and  Middlesex ;  849,  50. 

by  special  jury.  849* 
at  the  assizes.  850. 
it)  Exchequer.  Id. 
order  of.  Id.  SSI.  Addend,  to  p.  851. 
motion  to  regulate,  must  be  made  at  nidprius,  829*  851. 
of  special,  as  common  jury  cause.  829* 
going  into  new  case  at.  885,  6. 
acquittal  of  one  of  several  defendants  at.  887* 
saving  point  at ;  907- 
effect  of.  911.  916. 
remanets.  850. 
special  jury  causes ;  849* 

cannot  be  tried  in  term.  828. 
of  persons  for  offences  in  India.  842, 3.  (/). 

in  wrong  county,  when  cured,  and  when  oot.  933. 
issues  of  fact  in  error.  1223. 
on  extents.  1107,  8. 
TRIERS.  882. 
TROVER, 

action  of;  6.  8.  100.  452.  1028. 
for  books  of  account.  8,  9*  (/)• 
limitation  of.  14,  15. 
declaration  in.  452. 
arrest  in.  193.  209. 
affidavit  to  hold  to  bail  in.  193.  208. 
staying  proceedings  in.  544. 
pleas  in.  676. 
evidence  in.  834. 

damages  in,  for  bill  of  exchange.  898- 

interest  on  bills  allowed  in,  on  error  in  Exchequer  Chamber.  1231. 
costs  in.  9^.  976.  9S6f  7.  992,  3.  1001.  .     • 

maintainable  by  sheriff,  for  goods  taken  in  execution.  1030. 

against  sheriff,  for  selling  goods  after  notice  of  act  of  bankruptcy. 

1026. 
TRUSTEES ; 

set  off  in  actions  by  or  against.  693. 
not  personally  liable,  on  submission  to  arbitration.  867* 
judgments  and  executions  affecting,  or  not.  943^  1027*  1052,  8. 
TRUST  PROPERTY, 

not  extendible  on  capias  uflagatum.  156.  (</). 
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TURBARY ; 

justification  under  right  of  common  of.  671. 
TURNPIKE  ACTS; 

staying  proceeding  tn.  542. 

bringing  money  into  court  under.  642..  (t)« 


V. 

VARIANCE^ 

of  bail  bond  from  writ.  246,  7* 

writ  from  affidavit  to  bold  to  bail.  Addend,  to  p.  213.  314. 

pkint,  no  objection  to  removal  of  causa  by  p9m€f  or  recordari, 

^c.  419. 
declaration  from  process,  when  material,  and  when  not ; 
respecting  the  parties :  4i55« 

christian  and  sumanes.  456»  &€• 
character  in  which  they  sue,  or  are  sued.  458,  9. 
cause  of  action.  314.  4599  60. 
venue.  175.  314»  437,  8. 
and  pleadings,  from  deed  or  recoid,  ite,  246,  ?•  251.  440.  609* 

674,5.1164. 
record  of  nUi  priut^  from  issue  or  paper  book.  913. 
writ  of  etror  fiom  record :  1 1 77- 

in  what  cases  amendable.  1205,6. 
plea  in  abatement  of.  460.  660. 
VENDITIONI  EXPONAS; 

on  capias  utiagaium.  157. 
Jieri  facias.  1034.  1036,  7. 
extent.  1093,  4.  1097,  8. 
amendment  of  return  to.  1015, 1 6.  1036,  7. 
VENIRE  FACIAS ;  See  tit.  Juty  Pr$eus. 
in  Exchequer; 

ad  respatidbfukm.  105.  176. 
of  privilege.  105. 
adtriandim; 

award  of:  See  tit.  Issue. 
in  Exchequer.  848. 
denovo;  91I»  12.  928,  9« 
at  common  law.  820,  21. 
by  Stat.  7  &  8  IF.  HI.  c.  32.  §  1.  821,  2.  929. 

not  granuble  in  criminal  cases.  822. 
on  bill  of  exceptions.  891*  9^9* 

demurrer  to  evidence.  893.  929L 
for  erroneous  or  defective  finding ; 

of  general  damages.  901.  928,  9. 
on  special  verdict.  904.  929- 
in  other  cases.  928,  9« 
by  coim  of  error.  ^20.  Addend*  id. 
costs  on.  Id. 
tarn  ad  9mmdma,  tqmam  md  imqmrenimn.  756.  901. 
VENUE ;  46  8« 

local  or  transitory.  432. 

with  regard  to  matters  arising  abroad.  Id.  433, 4.  623.  632^  IL 

on  foreign  bill  of  exchange.  434. 

in  action  on  lease*  for  aent^  Ac  JUL  435. 

dett  fbritteiiiMl  ocoa|»ation.  434. 
when  local,  by  act  of  parliament  435,  6,  7* 
in  actions  b^  or  ^ganit  attomiesy  Ac  73,  4«  6tl*  6264  7- 
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VENUE, 

in  actionsy  or  infonnationsy  on  penal  statutes.  435^  o. 
against  jasticesy&c.  436. 

officers  of  excise,  or  customs,  ti* 
persons  exercisine  public  etaploytaaeatSb  Id*  4S7« 
on  1  &  2  n.  &  M.  c.  li.  496. 
3  Geo.  II.  c.  26.  Id, 
43  Geo.  III.  c.  99-  Id. 
by  original ;  437* 

in  Common  Pleas.  Id. 
in  margin  will  help,  but  not  hurt.  Id.  433. 

when  iMMtfaty^or  net,  «>  be  attedged  In  pleading.  4M.  (a>659*  1149. 1222- 
how  stated.  438. 
defect  of,  when  aided.  930,  31* 
on  removal  of  taase  by  Imhmt  e^tfm.  416. 

reversal  of  outlawry.  427- 
m  tdrtfadoM.  1159« 
history  of  changing.  620, 21. 
in  what  cases  it  may  be  changed  ; 

in  action  against  several  defendants*  6f  1»  6itt. 
by  plaintiflf.  621,  2.  628. 
d^endant: 
generally.  622,  3. 
in  action  for  crim.  con.  6M> 
libelsi  Id.  683. 

overturning  pMatifft  in  Sftage  eoioli.  625. 
penal  actioiM.  624. 
tm  spedal  gionod.  625. 626.  (f ). 
>i»here  impartial  trial  cannot  be  had.  626. 
by  oonsdK*  14* 
into  Widik.  Str. 

county  palatine*  I20»  6S7>  8. 
some  of  defendants  only.  621. 
in  what  cases  it  cannot  be  changed ; 

where  cause  of  4CCion  ariass  out  of  the  Malfli.  <23.  632»  3. 

in  two  cmtiftics.  623. 
in  debt  on  bond,  or  other  specialty.  Id. 
award.  Id. 

charter-party  of  affieightment  Id. 
action  on  promissory  note,  or  bill  of  exchange.  Id.  ^M. 
for  seambbim  magnaitm.  624. 
lib«k  /».bitlteeitf.625. 
escape,  «r  Alse  return.  625. 
infringing  patent,  id. 
against  carrier  or  h^jblttatmin.  494|  fk 
where  impartial  trial  cannot  be  had.  626. 
by  reason  of  plaintifTs  privilege,  id.  4iT. 
into  nmikam  county,  &c.  626. 
county  palatine.  627s  9* 
Berwick  upon  noetd.  628. 

in  King's  Bench : 

motion  for;  498.  500. 
when  made.  638, 9* 
^flUavit  HI  wtppdft  of*  690* 
TvAkfoti  49t.  690. 
libe«rlute  b  iist  InMstnee*  C30|  91. 
drawn  up,  on  reading  dedaiadMi.  630. 
motion  for  discharging ;  63 1  • 
when  made.  634. 
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VENUE, 

changing ; 

in  Common  Pleas : 

motion  for;  501.  629* 
when  made.  519.  6^9. 

cannot  in  general  be  made  on  last. day  of  term.  Id. 
affidavit  in  support  of.  630. 
rule  for;  501. 

to  shew  cause :  Id,  630.  632. 
making  absolute.  632. 
discharging ;  Id, 

on  undertaking  to  give  material  evidence  :  632. 
in  the  alternative.  Id» 
when  dispensed  with.  634. 
what  evidence  is  material.  633,  4» 
in  Exchequer ;  629,  30. 

discharging  rule  for.  Addend,  to  p.  633. 
in  vacation  ;   500.  630,  31. 

judge's  order  for.  Id, 
bringing  back,  in  King's  Bench  ; 
motion  for;  631. 

when  made.  501.  634. 
grounds  of:   631,  2. 

for  irregularity ;  501.  631. 

when  affidavit  for  chaagioft  it  is  defective.  631. 
when  r^ularly  changed ;  Id.  &32.  Addend,  to  p.  632. 
on  undertaking  to  give  material  evidence.  Id, 

when  cause  of  action  arises  in  diflereni  counties.  Id, 

abroad.  632,  3. 
what  evidence  is  material.  633. 
when  laid  in  county  of  city,  or  town  corporate.  758, 9. 
want  of  right  one  cured  after  verdict.  932. 
VERDICTS, 

general :  896. 
for  plaintiff  or  defendant,  wholly  or  in  part.  Id, 
when  plaintiff  must  elect  on  what  count  to  enter  iL  Id* 
in  replevin.  Id,  ,  .. 

special:  90^9  &c. 
origin  of.  904. 
how  drawn.  Id.  905. 
nothing  to  be  intended  on.  904. 
moving  for  judgment,  and  arguing,  in  K.  Bt  905* 

C.  P,  Id. 
copies  of  forjudges,  in  C.  P.  /</.. 
rule  for  delivery  pf  pottea  on.  500. 
defects  in.  929. 
on  point  reserved.  907.  91  !•  916' 

extents.  1108. 
motion  to  set  aside.  501.  503. 
void,  and  set  aside,  on  what  grounds.  911*  932,  3. 
in  ejectment,  on  stat.  1  Geo.  IV.  c.  87*  §  2,  3.  Addend,  to  p.  900.  1015. 
amendment  of.  746,  7*  904.  909.  9^6* 
in  iresptuSf  on  several  counts.  901,  2. 
contrary  or  concurring,  new  trials  after.  912,  13. 
to  stand  as  security,  on  new  trial  for  excessive  damages.  9l6. 
what  defects  are  aided  by,  at  common  law.  460,  61.  925,  &c. 
will  aid  title  defectively  set  out,  but  not  defective*  title.  925, 6. 
death  of  parties  after,  when  aided.  941,  2. 
costs  on  setting  aside.  921  >  2,  3.. 
.    after  verdict  for  defendant.  991,  2.  995* 
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VIEW; 

in  what  cases  allowed.  829,  30,  31. 
statutes  respecting ;  Id. 
constrttction  of.  Id. 
motion  for,  in  K.  B.  and  when  of  course  or  iiot.  498*  531.  831. 
C.  P.  500.  831. 
Exchequer.  831. 
rule  for,  in  K.  B.  498.  Id.  (m).  531.  831. 
C.  P.  500.  831. 
Excheq  uer.  83 1  •  (e). 
proceedings  on.  83 1 ,  2. 
ahewers.  Id. 
evidence  on.  831. 
cfaaaging  venue  on  account  of.  634. 
no  ground  for  allowing  costs  in  trcMpau.  979- 
VOIRE  DIRE.  883. 


U. 

UMPIRE.  857,  8. 
UNDER-SHERIFF, 

his  duty.  251,  &c. 

cannot  act  as  attorney.  77.  but  see  913. 
punishable  for  misbehaviour.  52. 
UNDERTAKING, 
to  appear.  266.  (e). 

put  in  bail,  &c.  107.  245.  249. 
pay  costst  on  taxation  ;  99. 

by  third  person,  must  be  in  writing.  107. 
costs,  &c.  on  setting  aside  regular  judgment.  585. 
money,  on  compounding  qui  tarn  action.  576. 
debt  of  third  person,  delivering  copy  of.  6 10. 
give  material  evidence  ;  631,  &c. 

when  dispensed  with,  in  C.  P.  632,  3. 
what  evidence  is  material  on.  633,  4. 
judgment  of  preceding  term  in  ejectment,  on  stat.  1  Geo.  IV.  c.  87. 

§  ] .  Addend,  to  p.  508. 
proceed  to  trial  peremptorily.  See  tit.  Judgment  as  in  case  of  Nonsuit, 
not  to  assign  for  error  the  want  of  original.  120.  628. 
UNDERWRITERS.  See  tit.  PoHcy  of  Insurance. 
UNICA  TAXATIO.  756,  7. 
UNIVERSITIES.  654,  &c. 
USE  and  OCCUPATION, 

debt  for,  not  local.  434. 
description  of  premises  in  declaration  for.  440. 
USURY, 

will  avoid  warrant  of  attorney.  5^5. 
terms  of  setting  aside  judgment  for.  Id. 
statute  of,  plea  of.  667. 

when  pleaded,  or  given  in  evidence.  675. 


W. 

WAGES, 

affidavit  of  debt  for.  205,  6. 
WAIVER  of  Irregularity.  See  lit  Irregularity. 
Womcu.  149.  153. 
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WAIVING  or  Withdrawing  general  issue.    See  dt.  Demurrers,  ExiewH^  and 

rktm  and  Flu£ng. 
judgments  by  default.  See  tit.  Judgments, 
WALES, 

stamp  duty  <»  admisiion  ^t  attonm  in*  M,  9>  fiO* 

process  into.  172. 

arrest  in.  192. 

stamp  duty  on  affidavits  in.  5X6* 

venue ;  83,  4.  9B3«  4. 

changing  to.  627- 
certiorari  to.  401. 
ejectment  in,  on  stat.  1  Geo.  IV.  c.  87*  Addend,  to  p.  508« 

not  to  be  removed,  without  order  of  court,  for  trial  ia  aa  Es^fM  coonty. 

4Af«fNf.  la  jk  401. 
pleading  to  the  jurisdictioa.  £53. 
award  of  jury  process.  7^9* 
next  English  county  to  South  Wales.  792- 

North  Wales.  792.  932. 
trial.  Id. 

inquiry  into.  591. 

witnesses,  bringing  up  mhea  in  custody.  839- 
judgments.  947.  (e). 
coits^,  965.  975, 6. 
taxing.  94. 

on  ^efcA  judicature  act.  83,4.  ^00.  983^4. 
execution.  402,  3.  1038« 
error  from :  1038. 
bail  in.  II91. 

alledging  diminution  in.  1212. 
WARDEN  of  Fleet  Prison ) 
office  of.  45,  6. 
officers  appointed  by-  46. 

bill  against,  could  Pitf  formerly  have  b^a  filed  in  vacation.  87i 
proceedings  against  for  escape,  on  stat*  59  Oeo.  IIL  C«  £4.  4iU€nA  >dL 
WARRANT, 

demand  of  perusal  and  copy  of.  31,  S*  3* 
jtoarreHi 

wbm  and  bow  made  out,  filled  up,  and  executed^  238.  Addend,  id. 
indoi9^meoton,  of  time  of  signing.  180« 

atloraey's  name.  Jd*  I8J. 
for  writ  of  error  in  parliament.  1182. 
WARRANT  of  ATTORNEY, 
to  prosecute  or  defend ; 

in  writing  or  by  paroL  IO6,  7» 

by  corporation.  106.  (b). 

effect  of  appearaace  witbPUt*  lO?-  545. 

how  long  it  continues  in  force.  107,  8, 9« 

of  filing  and  entering  it.  109f  IQ* 

rules  respecting  it,  in  C.  P.  110^ 

memorandum  or  minute  of;  Id.  111.  169.  176-  ^3-  2(S5.  9S9»  373- 

not  necesiary  to  he  fiM,  on  chlMWng  attorney.  1Q8. 
on  proceeding  to  outlawry,  in  C.  P.  l50. 

need  not  be  paid  for,  on  delivering  declaration,  in  K.  B.  1Q9, 10.  4^ 
how  much  was  formerly  paid  for  it,  in  C.  P.  461. 
made  ou^on  entering  issue,  in  C.  P.  771- 

must  be  filed,  on  signing  all  judgments,  except  on  posteas  or  writs  cf 

inquiry,  9^i  non-proue^^  in  C.  P.  587* 
for  suffering  recovery,  npt  amendable.  735,  6.  Addenda  tp  p,  73fi. 
new  one  required  in  scire  facias.  107,  $•  1119- 
error.  108.  1182. 
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'WARRANT  of  ATTORNEY, 
to  prosecute  or  defend ; 

entry  of,  on  issae  roll,  in  K.  B.  110.  77  i* 

distinct  rolls,  in  C.  P.  Id. 
want  of,  aided  after  verdict.  930.  1221. 
certiorari  for;  12l6.  1218,19. 
how  directed.  121 6.  (t).     . 
proceedings  thereon.  12l6,  17* 
to  claim  conusance.  6s6^  7, 
confess  judsment ; 
what  503,  4. 
defeasance  on;  Id. 

need  not  be  by  deed.  564. 

notice  collateral  securities.  565. 
state  consideiBli6n.  Id. 
does  not  require  attesting  witness.  564. 
consequence  of  not  inseitkig  it.  Id. 
stamp  duty  on.  Id.  565. 

may  be  stamped  at  any  time,  on  payment  of  penalty.  565. 
in  what  cases  ordered  to  be  delivefed  up.  5(^,  U.  5fi5,  €• 
given  by  iniant;  666. 

and  another  person.  Id. 
executor.  Id.  571. 

one  of  several  partners.  Addend,  (op.  566. 
femecoveit.  220.  566. 
prisoner;  B66^  J. 
in  what  cases  attora^s  pffeseiuie  is  necessaiy.  And  ia  what 

Aot.  566»&c. 
for  gaming  debt  S66. 
must  hevead  over  lo  party  executing  it,  in  C«  P.  567. 
not  revocable  by  party.  569. 
when  countermanded  by  death.  Id.  570. 
marriage.  57/0* 
must  be  ^icdy  pursued,  57^. 

left  with  elerk«f  the  dockets,  ^C'On- signing  judgment,  574. 
lodgment  on ;  5739  4. 
how  signed.  574. 
when  and  how  entered)  ia  K.  B.  499-  {k).  57I9  2. 

c.  P.  499'  (Ay  &n^ 

after  death  of  either  party.  940. 
not  within  stat.  8  &  9  ^.  lU-  c.  IX.  §  8.  604.  1142. 
against  insolvent  debtor.  1146. 

motion  for,  when  necessary,  aad  how  m«de.  499*  571  •  2. 
rule  for,  on  old  warrant  ofattorBey,ioC»P.  497'  499*  (fy  5P1. 
affidavit  for ;  Addend,  to  p.  572,  v8. 

how  entitled.  514,  15.  572. 
at  what  time  defendant  should  appear  tothave  beoa  alive,  in  K.  B.  573. 

C.  P.  Id. 
loha^  ibr,  kialtomey's  biU^  twl^ta  it  I0'ta38atioo.  AS. 
to  acknowledge  satisfaction.  1063. 
WARRANTY; 

action  on.  3.  8.  (e). 
WARREN ; 

justification  under  right  of.  671. 
WASTE; 

justification  under  right  of  ealry  to  view.  Id. 

damages  in.  897. 

costs  in.  957. 

security  not  to  commit,  on  sUt.  1  Geo.  IV.  c.  87.  Addend,  t/^  p.  1013. 


Digitized  byCjOOQlC 


1404  INDEX. 

WAY; 

action  for  not  repairing.  453. 
right  of,  how  stated  in  pleading.  452.  (ii). 
justification  under.  67 1  > 
WAY-GOING  CROP; 

justification  under  right  of  entry  to  take.  Id* 
WELCH  JUDICATURE  ACT.  983,  4. 
WEST  INDIA  DOCK  COMPANY, 
limitation  of  action  against.  20. 
notice  of  action  to.  29,  30. 
WESTMINSTER; 

court  of  requests  for.  970,  &c. 
WILFUL  TRESPASSES; 

costs  in  actions  for.  982,'  3. 
WITHDRAWING  JUROR ;  See  tit.  Jury. 
costs  on :  887. 

after  paying  money  into  court.  650. 
WITHDRAWING  PLEAS;  See  tit.  PUat  and  Pleading. 

on  confessing  action.  577f  8. 
WITHDRAWING  RECORD ;  881. 

when  not  a  cause  for  judgment  as  in  case  of  nonsuit.  805. 
WITNESSES, 

privilege  of,  from  arrest;  221,  2. 
when  attending  arbitrators.  222. 

commissioners  of  bankrupt.  Id.  223. 
courts  martial.  223^  4. 
on  execution  of  inquiry,  on  capia*  utiagatnm.  156. 
to  execution  of  warrants  of  attorney,  affidavits  by.  Addend,  to  p.  57^^  3. 
residence  of  considered,  in  changing  venue.  625. 
absence  of,  good  cause  against  judgment  as  in  case  of  nonsuit.  808.  811. 

putting  off  trial  for.  813,  14. 
arrest  of,  in  coming  to  attend  trial.  221,  2,  3. 
expences  of,  when  subpcena'd ;  836. 

in  what  cases  allowed,  and  in  what  not.  843,  4. 
summoned  before  commiaioners  of  bankrupt.  836.  (/). 
quoere  if  allowed  on  discontinuance,  after  countermand  of 

notice  of  trial.  708.  Id.  («). 
coming  from  abroad.  843. 
mandamus  for  examining  in  Indioy  &c.  842,  3.  Addend,  to  p.  843. 
how  sworn  on  arbitration.  857- 
must  not  be  interested  in  event  of  suit.  832. 
objections  to  credit  or  competency  of.  Id.  914. 
being  bail,  how  restored  to  competency.  282,  3. 
mode  of  procuring  their  attendance ; 
by  tuhpxna  ad  testificandum :  833,  &c. 
on  trial.  Id. 

inquiry.  156.  599^600. 
extenL  1073,  4. 
what,  and  how  many  may  be  put  in  one  writ,  and  at  what  tiine.  833. 
pracipefor.  Id. 
resealing  and  serving.  Id. 
with  a  duces  tecum:  Id. 

regular  process  of  the  courts.  Id. 
of  compulsory  obligation.  Id. 

difference  between,  and  notice  to  produce  deeds,  &c.  Id,  834. 
what  must  be  produced  on.  833,  4. 
service  of  suhpuna  ticket,  and  payment  oi  expences.  835. 
by  habeas  corpus  ad  testificandum  ;  $57. 
when  it  lies,  or  not ;  Id. 
generally.  Id, 
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IVITN  ESSES, 

mode  of  procuring  their  Attendance ; 
by  kabeoi  earmu  ad  testificandum; 
wlien  it  lies,  or  not ; 

on  Stat.  43  Geo.  III.  c.  140.  857>  S. 
44  Geo.  HI.  c.  102.  838,  9. 
53  Geo.  III.  c.  17-  §  27*  836. 
node  of  obtaining  and  executing  writ.  837*  839- 
cross-examination  of;  835. 

on  interrogatories.  841. 
examination  of,  on  arbitration.  874. 
proceedings  against,  for  not  attending ;  835,  6,  7* 
by  attachment:  Id.  Addend,  to  p.  836,  7* 
when  summoned  on  courts  martial  836. 
in  C.  P.  492.  836,  7« 
against  attorney,  or  peer.  836. 
affidavit  for.  Id. 
by  special  action  on  the  case.  835, 6.  Addend*  to  p.  836. 
action  on  stat.  5  Eliz.  c.  9.  $  12.  Id. 
must  be  called  on  subpigna  at  trial,  to  found  attachment.  Addend,  to  p.  836. 
guilty  of  contempt  in  not  attending,  though  the  cause  be  not  called  on  for 

trial.  Addend,  to  p*  837* 
when  and  how  examined  on  interrogatories;  498*  839,  &c« 
before  judge  in  town.  839. 

commissioners  in  the  country,  or  abroad.  813, 14«  839* 
rule  or  order  for  examining  them ;  498.  (a), 
when  and  how  obuined.  839»  40. 
can  only  be  by  consent.  498.  (a).  839i  M. 
proceedings  thereon.  840,  41. 
depositions  on :  839)  &c. 
evidence  of.  840,  41. 
costs  of  examination.  841,2. 
for  co^lefendants,  on  acquittal.  887* 
fislsifying  testimony  of,  by  affidavit.  914. 
rejected,  when  no  ground  for  new  trial.  Id.  91S. 
WORDS, 

action  for ;  5. 

limitation  of.  14,  15. 
declaration  in.  449.  454. 
pleas  in.  67O.  676. 

evidence  in.  676.  Addend,  to  p.  601.  676* 
verdict  and  judgment  in.  1227. 
arrest  of  judgment  in.  929.  ifl). 
fCosU  in.  974,  5.  983. 
WRECK, 

justification  by  lord  of  manor  to  take.  671* 
WRIT, 

return  and  entry  of,  to  avoid  statute  of  limitations.  182, 5. 
not  to  be  sealed  in  blank.  47- 
quashing;  182.  188.  199*  ^02. 

motion  for.  502. 
entry  of  on  roll,  in  K.  B.  182,  3. 

C.P.  183. 
costs  of,  deposit  to  answer.  249,  ^* 
pleas  in  abatement  to.  See  tit.  PUa»  and  Pbadmg. 
of  inquiry.  See  tit.  Inquiry. 
for  scaling  biU  of  exceptions.  890. 
to  confess  or  deny  seal.  891. 
de  eucutionejudtdu  1203. 
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WRONGS, 

actioDB  for;  4,  5,  6. 

by  and  against  whom  brought  7,  8. 
limitation  of.  14, 15. 
immediate  or  consequentiak  4^,  8, 9* 
how  stated  in  declaration.  See  tit.  Declaration^ 


Y. 

Y£AR|  for  sarc/aciaSf  how  computed.  1136. 


THE  END. 


H«  Urjtr,  Prinfteri  Sridge-Strec^  BlacMimin, 
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